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T.  O.  MusGRovE  et  al.  v.  Hamilton  County. 
{Knowville.    September  Term,  1903.) 

1.  008TS.  In  amall  otfense  cases,  disapproved  by  circuit  judge 
and  attorney-general  are  not  collectible  from  county  though 
paid  into  its  treasury. 
Where  defendants  in  small  offense  cases  submit  and  are  fined 
and  taxed  with  the  costs,  and,  in  default  of  paying  or  secur- 
ing the  same,  are  committed  to  the  workhouse,  and  they  after- 
wards pay  the  costs  into  the  county  treasury,  or  work  the  same 
out,  but  the  circuit  Judge  and  attorney-general  disapprove  and 
disallow  sttch  bills  of  costs,  the  parties  in  whose  favor  they 
are  taxed  by  the  Justice  can  not  collect  the  same  from  the 
county.     {Po^tt  pp.  12-13.) 

Code  cited  and  construed:      Sees.    7420,    7593,    7594,    7601-7605, 
7619  (S.) ;  sees.  6442,  6443,  6450-6452,  6465  (M.  &  V.) ;  sees.  5569, 
5570,  5574-5676,  5585  (T.  ft  S.  and  1858). 
lllTenn— 1]  (1) 
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Caaes  cited  and  distinguished:  State  v.  Wilbur,  101  Tenn.,  211; 
Walker  y.  Henderson,  101  Tenn.,  218. 

9.  SAME.  Frerequiaites  to  obtaining'  coats  from  State  or  Coun- 
ties. 
No  costs  shall  be  drawn  out  of  the  county  or  State  treasuries  until 
after  they  are  properly  taxed,  and  approYed  by  the  Judge  and 
attorney-general,  and  audited  by  the  comptroller  or  county 
Judge,  as  the  case  may  be.     (Post,  pp,  14,  16.) 

Code  cited  and  construed:  Sees.  7420,  7593,  7594,  7601-7605,  7619 
(S.);  sees.  6442,  6443,  6450-6452,  6465  (M.  &  V.);  sees.  5569, 
6570,  5574-5576,  5585  (T.  &  S.  and  1858). 

8,    SAKS.    ^Final  trtbiinal  to  determine  county's  liability  for  costs. 
The  county  Judge  or  chairman  is  the  final  auditor  or  tribunal  to 
determine  whether  bills  of  costs  shall  or  shall  not  be  paid  out 
of  the  county  treasury. 

4.  SAME.  Frerequiaites  to  payment  of  costs  in  small  offense 
oases  by  county. 
Before  bills  of  costs  in  small  offense  cases  are  paid  out  of  the 
county  treasury  they  must,  be  properly  taxed  by  the  Justice 
against  the  defendants,  and  execution  must  be  issued  thereon 
and  returned  nulla  hona  -and  such  bills  must  be  presented  to 
the  Judge  and  attorney-general  accompanied  with  the  Justice's 
certificate  that  the  prosecutions  were  not  frlYOlous,  malicious, 
or  commenced  to  procure  fees,  and  must  be  approYed  by  the 
Judge  and  attorney-general,  and  the  costs  must  be  paid  into  the 
county  treasury,  either  in  cash  or  in  work  of  the  conYict. 
{Post,  pp,  7-14.) 

Code  cited  and  construed:  Sees.  7601-7604,  7619  (S.);  sees.  6450, 
6451,  6465  (M.  &  V.);  sees.  5574,  5575,  5585  (T.  &  S.  and  1868). 

6.    SAMB.    Taxed  against  prosecutors  in  small  oifenae  cases  can- 
not be  retazed  against  county. 
Where  costs  in  small  offense  eases  haYe  been  taxed  against  the 
prosecutors  the  same  can  not  be  retaxed  against  the  county. 


3  Gates]  SEPTEMBER  TEBM,  1903.  3 

MuBgroye  y.  Hamilton  County. 

even  though  they  can  not  be  made  by  execution  out  of  the  pros- 
ecutor.   (Post,  p.  17.) 

Case  cited  and  approved:     Morgan  y.  Pickard,  86  Tenn.,  208. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McOONNELL,  Chancellor. 

Shepherd  &  Fbiebson^  and  Snodgbass  &  Latimobe, 
for  Musgrove. 

W.  H.  CuMMiNGS^  C.  R.  Evans  and  R.  B.  Cookb^  for 
Hamilton  County. 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

The  various  complainants  in  this  case  are  justices  of 
the  peace^  constables,  and  deputy  sheriffs  of  Hamilton 
county.  They  sue  the  county  of  Hamilton  to  recover 
from  it  certain  fees  and  costs  which  they  claim  to  have 
earned  in  the  discharge  of  their  official  duties,  and 
which  they  allege  have  been  paid  into  the  county  treas- 
ury of  Hamilton  county,  either  in  money,  or  in  work  and 
labor  done  for  the  county,  in  accordance  with  the  stat- 
utes of  the  State. 
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There  was  a  demurrer  to  the  bill,  which  was  over- 
ruled, and  the  county  has  appealed. 

The  allegations  of  the  bill  are,  in  detail :  That  up  to 
the  September  term,  1902,  of  the  circuit  court  of  the 
county,  there  was  a  fund  of  about  ^4,000  in  the  treasury 
of  the  county  belonging  to  complainants  in  unequal 
amounts,  and  held  by  the  county  in  trust  for  them.  That 
this  fund  arose  in  the  following  manner :  Such  of  the 
complainants  as  are  justices  of  the  peace  of  the  county 
had  each  issued  warrants  against  persons  guilty  of  of- 
fenses known  and  designated  under  the  laws  of  the  State 
as  "small  offenses."  That  such  persons  were  arrested, 
brought  before  the  justice  of  the  peace  issuing  the  war- 
rant, and,  having  pleaded  guilty,  were  fined  a  small 
amount,  and  adjudged  liable  for  the  costs  accrued  in 
the  case.  Failing  to  pay  or  secure  the  fine  and  cpsts  so 
adjudged  against  them,  they  were  sent  to  the  jail  or  . 
workhouse  of  the  county,  to  be  confined  at  labor  until 
such  fines  and  costs  were  worked  out  or  paid.  That  the 
number  of  cases,  the  names  of  the  defendants,  and  the 
amount  of  costs  in  each  case,  cannot  be  specifically 
stated,  because  the  warrants  upon  which  the  cases  were 
tried,  and  judgments  indorsed  showing  these  facts,  are 
on  file  in  the  office  of  the  county  judge  of  the  county, 
and  are  not  accessible  to  complainants,  but  that  the 
costs,  and  to  whom  payable,  can  be  readily  shown  upon 
a  reference  to  the  master. 

The  bill  allies  that  in  each  of  these  cases  the  de- 
fendants therein  were  lawfully  charged  with  having 
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committed  a  small  offense  under  the  statutes,  that 
they  each  pleaded  guilty,  or  submitted  their  cases,  and 
were  fined,  and  a  judgment  was  duly  rendered  against 
each.  The  costs  were  legally  taxed  and  entered  on  the 
warrants,  showing,  in  separate  items,  their  character, 
and  the  officer  and  witnesses  to  whom  going.  That  in 
all  of  the  cases  the  defendants  failing  to  pay  or  secure 
the  fine  and  costs  were  committed  to  the  workhouse  to 
work  out  the  same.  That  a  number  of  these  defendants, 
after  they  reached  the  jail  or  workhouse,  paid  to  the 
county  judge  the  fine  and  costs  adjudged  against  them, 
which  was  covered  into  the  county  treasury.  Others 
there  gave  bond  and  security,  and  the  amounts  were 
subsequently  collected  and  paid  into  the  county  treas- 
ury. Others  were  carried  to  the  workhouse,  where  they 
worked  out,  under  the  laws,  for  the  benefit  of  the  county, 
the  fines  and  costs  adjudged  against  them.  That  in  all 
these  cases  complainants  have  made  application  to  the 
county  for  payment  to  them,  respectively,  of  the  amount 
of  costs  due  them  and  held  by  the  county  for  them,  but 
that,  instead  of  paying  the  money  to  them,  the  pai>er8 
in  the  cases  were  referred  to  the  revenue  commissioners 
of  the  county,  who  examined  the  costs  taxed  and  ad- 
judged in  each  of  said  cases,  and  approved  the  same. 
That  after  this,  in  some  way  not  authorized  by  law,  the 
circuit  judge  and  attorney-general  of  the  circuit  and  dis- 
trict embracing  Hamilton  county  assumed  to,  and  did, 
disapprove  tiie  costs  in  said  cases  to  the  amount  of 
|4,000.    It  is  charged  that  this  action  of  the  judge  and 
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attorney-general  was  without  warrant  of  law,  as  neither 
had  any  power  to  pass  upon  the  costs  taxed  in  said  cases 
and  paid  into  the  treasury  by  the  parties  against  whom 
adjudged.  That  the  county,  having  collected  these 
costs  from  the  defendants  in  the  cases,  and  by  virtue  of 
the  judgments  against  them,  holds  the  fund  so  collected 
in  trust  for  the  complainants. 

It  is  further  allied  that  since  the  September  term, 
1902,  of  the  circuit  court,  and  since  the  original  bills  of 
costs  mentioned  above  were  presented  for  payment, 
various  other  sums  have  accrued,  and  have  become  due 
to  complainants,  to  about  the  same  amount  as  those  dis* 
approved  by  the  circuit  judge  and  attorney-general,  and 
these  they  can  also  show  upon  a  reference. 

It  is  further  alleged  that  the  complainants  join  in 

this  bill  under  an  agreement  with  the  county  attorney 

that  no  objection  would  be  taken  to  the  bill  because  of 

the  multiplicity  or  misjoinder  of  parties  complainant,  it 

being  the  desire  of  all  parties  to  have  the  legal  question 

involved  settled  with  as  little  cost  as  possible. 

The  prayer  of  the  bill  is  for  an  account  to  ascertain 
the  amount  due  each  complainant,  and  for  a  judgment 

for  the  same,  and  for  general  relief. 

The  bill  was  demurred  to  on  several  grounds^  the  only 
one  of  any  substantial  merit  being  that  the  bill  shows 
that  the  costs  sued  for  have  been  examined  and  disal- 
lowed by  the  judge  and  the  attorney-general  of  the  cir- 
cuity and  that  their  action  is  conclusive  upon  the  county 
against  the  complainant's  right  to  recover. 
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The  case  was  decided  in  the  court  below  and  in  the 
court  of  chancery  appeals  upon  this  aspect  of  the  case, 
and  is  presented  and  argued  before  this  court  upon  the 
same  feature.  The  chancellor  held  that  it  was  not  the 
province  of  the  judge  and  attorney-general  to  pass  upon 
and  disallow  costs  which  had  been  adjudged  against  de 
fendants  who  have  submitted  their  cases  and  been  fined 
before  justices  of  the  peace  under  the  "small-offense 
law;'*  and  this  cost,  having  been  paid  by  the  defendant 
to  the  county  and  covered  into  the  treasury,  belonged  to 
complainants.  The  chancellor  was  of  opinion  that  the 
right  and  power  of  the  judge  and  attorney-general  to 
pass  upon  such  bills  of  cost  depended  upon  a  construc- 
tion of  the  statutes  (Shannon's  Code,  sections  7593, 
7602). 

Section  7602  makes  it  the  duty  of  the  judge  and  at- 
torney-general to  carefully  examine  all  bills  of  cost  cer- 
tified for  payment  by  justices  of  the  peace  in  which  the 
State  or  county  has  been  charged  with  the  costs  of  crim- 
inal prosecutions,  and  if  it  shall  appear  in  any  manner 
that  the  prosecution  in  which  the  State  or  county  has 
been  taxed  with  the  cost  by  the  justice  is  frivolous, 
malicious,  or  commenced  to  secure  fees,  it  shall  be  the 
duty  of  the  judge  and  attorney-general  to  disapprove 
and  disallow  said  bill  of  cost,  and  no  part  of  said  cost 
shall  be  paid  by  the  State  or  county  in  such  case. 

Section  7593  provides  that  the  cost  chargeable  upon 
the  State  or  county  in  criminal  cases  shall  be  made  out 
so  as  to  show  the  specific  items,  and  be  examined,  en- 
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tered  of  record,  and  certified  to  be  correct  by  the  court 
OP  judge  before  whom  the  cause  was  heard  or  disposed 
of,  and  also  by  the  district  attorney-general,  and  they 
are  granted  full  power,  and  it  is  made  their  duty,  to 
examine  into,  inspect,  and  audit  all  bills  of  cost  accru- 
ing against  the  State  or  county,  and  to  disallow  any  part 
OP  all  of  said  bills  of  cost  as  may  be  ill^ally  or  wrong- 
fully taxed  against  the  State  op  county. 

Section  7594  ppovides  fop  the  auditing  of  bills  of  cost 
by  the  comptrollep,  chaipman  of  the  county  court,  or 
county  judge,  as  the  case  may  be,  after  said  bills  of  cost 
have  been  examined  and  apppoved  by  the  judge  and  at- 
topney-genepal ;  and  this  section  ppovides  that  the  comp- 
trollep, judge,  OP  chaipman  of  the  county  coupt  may  dis- 
allow any  and  all  costs  taxed  against  the  State  op  county 
on  account  of  malicious,  fpivolous,  op  unnecessapy  ppose- 
cutions,  in  the  event  the  judge  op  attopney-genepal 
should,  by  mistake  op  otherwise,  apppove  such  bills. 

The  chancellor  was  of  opinion  that  these  acts  author- 
ized the  judge  and  attopney-genepal  to  act  upon  and  dis- 
apppove  bills  of  cost  ceptifled  by  justices  of  the  peace 
whepe  the  costs  had  been  taxed  against  the  State  op 
county,  but  that  the  act  contained  no  authopity  for  the 
judge  and  attopney-genepal  to  audit  and  peject  bills  of 
cost  adjudged  by  justices  of  the  peace  against  defend- 
ants who  had  paid  the  costs  adjudged  against  them  into 
the  county  tpeasupy. 

The  coupt  of  chancepy  appeals  concurped  in  this  opin- 
ion of  the  chancellor. 
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Council  for  the  county  insists  that  the  power  exer- 
cised by  the  judge  and  attorney  general  to  examine  and 
disallow  these  bills  of  cost  is  conferred  by  section  7G01 
of  Shannon's  Compilation,  which  Is  as  follows :  "In  all 
cases  the  fees  due  to  a  justice  of  the  peace  for  any  pro- 
ceedings before  him  therein  shall  be  certiftetl  to  the  cir- 
cuit court  and  be  taxed  and  certified  by  the  court  and 
attorney-general  as  other  costs,  in  the  manner  herein 
prescribed/' 

Section  7603  provides  that  the  certificate  of  the  jus- 
tice trying  a  cause,  that  the  prosecudon  is  not  frivoJous, 
malicious^  or  set  on  foot  to  secure  fees,  shall  not  be  con- 
clusive on  the  judge  or  attorniey -general,  but  it  is  made 
their  duty  to  inquire  into  them,  and  to  disapprove  bills 
of  cost,  if  the  prosecution  is  frivolous,  malicious,  or  com- 
menced to  secure  fees,  as  provided  in  section  7602. 

Section  7604  is  taken  from  the  Alabama  code  of  1852, 
and  has  special  reference  to  what  are  denominated 
"small-offense  cases,"  and  provides  as  follows :  "In  all 
small  offenses  and  all  other  cases  triable  before  a  jus- 
tice and  finally  acted  on  by  him  the  costs  may  be  ta:ved 
by  him  and  the  execution  issued  against  the  defendant, 
OP  prosecutor,  as  the  case  may  be,  therefor." 

Section  7605  provides  that  the  costs  due  constables  or 
other  executive  officers  on  proceedings  in  criminal  cases 
before  justices  of  the  x>eace  are  certified  and  allowed  in 
the  manner  prescribed  in  the  last  three  sections  in  re- 
gard to  similar  fees  due  justices  of  the  peace. 

The  argument  of  the  county  is  that  these  sections  of 
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the  statute,  and  especially  7601,  are  broad  enough,  and 
in  their  plain  terms  cover  "small-oflfense  cases"  before 
justices,  in  which  the  costs  are  adjudged  against  defend- 
ants. They  cite  in  support  of  their  contention  the  case 
of  State  V.  Wilbur,  101  Tenn.,  211,  47  S.  W.,  411,  and 
Weaker  v.  Henderson,  101  Tenn.,  213,  47  S.  W.,  411.  In 
that  case  the  clerk  of  the  circuit  court  claimed  certain 
costs.  The  county  judge  refused  to  audit  the  bills  pre- 
sented by  the  clerk,  and  the  latter  instituted  proceed- 
ings by  mandamus  to  compel  him  to  do  so.  The  par- 
ticular items  of  costs  in  that  case  objected  to  by  the 
county  judge  were  a  fee  of  35  cents  for  entering  bills  of 
cost  of  record,  and  a  fee  of  25  cents  for  certifying  bills 
of  cost. 

In  that  case  it  was  said  by  the  court  as  follows :  "It 
should  be  remarked  that  the  cases  in  which  these  fees 
are  alleged  to  have  accrued  originated  before  justices 
of  the  peace,  where  defendants  have  either  submitted 
their  cases  under  the  small-offense  law,  or  ui>on  exam- 
ination have  been  discharged  by  the  justice.  In  such 
cases,  when  the  costs  are  not  paid  by  the  defendant,  it 
is  the  duty  of  the  justice  to  certify  the  same  to  the  cir- 
cuit court,  where  they  are  examined  by  the  circuit  judge 
and  attorney-general,  and,  if  found  correct,  judgment 
allowing  the  same  is  entered  upon  the  minutes  of  the 
court." 

It  is  said  that  this  holding  is  not  conclusive  in  the 
present  case,  because  the  only  question  involved  in  it 
was  the  allowance  to  the  clerk  of  the  two  fees  of  35  and 
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25  cents ;  that  no  question  was  made  as  to  whether  the 
costs  should  have  been  certified  to  the  circuit  court  for 
judgment,  or  whether  they  should  have  been  certified 
by  the  judge  and  attorney-general  for  payment,  but  that 
it  was  assumed  that  the  costs  were  properly  certified  to 
the  court  for  examination  and  approval'  by  the  judge 
and  attorney-general;  that  the  language  used  was  not 
to  settle  the  question  whether  the  costs  should  have  been 
certified  to  the  court  at  all,  or  not,  but  was  used  simply 
to  summarize  the  state  of  the  record,  so  as  to  present 
the  question  of  the  allowance  of  the  two  items.  But  it 
is  evident  that  these  items  could  not  have  been  allowed 
if  it  was  not  necessary  that  the  costs  should  be  brought 
to  and  entered  in  the  circuit  court,  and  yet  this  court 
passed  upon  them  as  though  they  were  properly  before 
the  court,  and  disallowed  them  because  they  were  illegal 
and  not  warranted  by  law. 

We  are  of  opinion  that  the  determination  of  the  ques- 
tion here  involved  dei)ends  upon  a  proper  construction 
and  application  of  the  statutes  (sections  7601,  7604, 
Shannon's  Compilation),  which  are  taken  from  sections 
3986  and  3987  of  the  Code  of  Alabama  of  1852,  and  they 
must  be  read  and  construed  t<^ether,  and  in  the  light 
of  other  sections  relating  to  costs  before  justices  of  the 
peace. 

Under  section  7604,  it  is  clearly  contemplated  that, 
in  all  small-offense  cases  and  cases  fijially  acted  upon 
by  the  justices  of  the  peace,  the  costs  may  be  taxed  by 
the  justice,  and  execution  may  be  issued  against  the  de- 
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fendant  or  the  prosecutor,  as  the  case  may  be;  but  if 
these  costs  cannot  be  made  by  execution  out  of  the  de- 
fendant in  cases  where  they  are  taxed  against  the  de- 
fendant, then  section  7601  provides  that  they  shall  be 
certified  to  the  circuit  court,  and  taxed  and  certified  by 
the  circuit  court  and  attorney-general  as  other  costs,  in 
the  manner  as  herein  prescribed.  In  other  words,  in 
small-offense  cases  the  justices  shall  give  costs  against 
the  defendant,  and  these  costs  shall  be  made  by  execu- 
tion, if  practicable,  if  not  secured ;  and,  if  not  paid  or 
secured,  then  the  defendant  may  be  confined  in  the  jail 
or  workhouse  until  he  shall  pay  the  costs  by  his  labor. 
If  the  justice  and  other  officers  entitled  to  these  costa 
desire  that  they  shall  be  paid  by  the  county,  they  must 
be  certified  to  the  circuit  court,  and  examined  and  ap- 
proved by  the  judge  and  attorney-general,  and  audited 
by  the  county  judge,  before  they  can  be  collected  from 
the  county. 

It  is  true  that  when  the  county  has  received  these 
costs,  either  in  cash  or  in  work  done  by  the  convict,  it 
holds  the  fund  for  the  benefit  of  the  parties  l^itimately 
entitled  to  the  costs,  and  for  the  payment  of  the  fine 
that  may  be  imposed ;  but  these  costs  cannot  be  paid  to 
the  parties  in  whose  favor  they  are  taxed  if  the  prose- 
cution has  been  frivolous,  malicious,  or  set  on  foot  to 
secure  fees,  and,  if  such  facts  appear,  then  it  follows 
that  the  justices  and  other  officers  and  witnesses  are  not 
entitled  to  the  fees,  because  they  have  been  instrumental 
in  illegally  exacting  them.     But  the  county  is  in  no> 
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sense  a  paxty  to  such  illegal  exaction,  since  it  receives 
the  convict  under  a  judgment  r^ular  upon  its  face,  and 
presumably  juflt  and  correct. 

The  judgment  of  the  justice,  and  his  certificate  that 
the  prosecution  is  not  frivolous,  malicious,  or  set  on 
foot  to  secure  fees,  is  not  conclusive  on  the  judge  or  at- 
torney-general, but  it  is  made  their  duty  to  inquire ;  and 
if  the  prosecution  appear  to  them  to  be  malicious,  friv- 
olous, or  commenced  to  procure  fees,  it  is  their  duty, 
under  section  7603,  to  disapprove  said  bills  of  cost. 

We  cannot  assume  that  the  judge  and  attorney-gen- 
eral will  be  arbitrary  and  unjust  in  passing  upon  these 
bills  of  cost,  and  in  rejecting  them  when  they  should  be 
allowed.  At  any  rate,  the  statute  has  imposed  upon 
them  the  duty  of  examining  and  approving  or  disap- 
proving the  bills,  and  the  county  cannot  be  required  to 
pay  such  bills  over  their  disapproval.  This  construc- 
tion maizes  a  uniform  and  consistent  system  for  the  pay- 
ment of  all  costs  out  of  the  State  and  county  treasuries. 
In  felony  cases,  judgment  in  the  first  instance  is  ren- 
dered against  the  convicted  defendant.  Upon  this  judg- 
ment, execution  issues,  and  is  collected  from  the  defend- 
ant, if  practicable.  If  the  execution  is  returned  nulla 
bona,  the  costs  are  then  retaxed  against  the  State,  and 
are  then  paid  by  the  State  after  being  examined  and 
approved  by  the  judge  and  attorney-general,  and  audited 
by  the  comptroller.  A  similar  course  is  pursued  in  re- 
gard to  costs  chargeable  upon  the  State  and  county  in 
criminal  cases  under  the  provisions  of  section  7593  of 
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Shannon's  Compilation.  And  likewise  the  same  course 
is  pursued  as  to  costs  provided  for  under  section  7602 
of  Shannon's  Compilation. 

The  fundamental  idea  in  all  these  cases  being  that  no 
costs  shall  be  drawn  out  of  the  county  or  State  treas- 
uries until  they  shall  first  have  been  properly  taxed,  and 
shall  have  been  approved  by  the  judge  and  the  attorney- 
general,  and  audited  by  thQ  comptroller  or  county  judge, 
as  the  case  may  be 

The  provisions  of  the  several  statutes  providing  for 
the  disallowance  of  costs  where  prosecutions  are  friv- 
olous, malicious,  or  commenced  to  procure  fees,  applies 
only  to  suits  instituted  before  justices  of  the  peace,  and 
is  intended  by  the  statutes  to  give  the  circuit  judge  and 
district  attorney-general  a  supervision  over  all  costs 
taxed  by  justices  of  the  peace  whenever  it  becomes  nec- 
essary that  they  shall  be  paid  out  of  the  public  treasury ; 
and,  under  the  provisions  of  section  7603,  the  certificate 
of  the  justice  of  the  peace  as  to  the  good  faith  of  the 
taxation  is  not  conclusive  upon  the  judge  and  district 
attorney-general. 

Of  course,  where  the  costs  are  paid  by  the  defendant 
under  the  execution  issued  against  him,  or  are  secured 
by  him  before  going  to  the  workhouse,  there  is  no  neces- 
sity for  its  being  certified  to  the  circuit  court,  or  ap- 
proved by  the  judge  and  district  attorney-general,  be- 
cause, in  the  first  place,  it  has  already  been  paid ;  and, 
in  the  second  place,  it  is  not  in  such  case  payable  out  of 
the  county  treasury,  and  there  is  nothing  for  the  judge 
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and  attorney-general,  or  any  other  tribunal,  to  audit  and 
approve  or  disapprove. 

We  think  it  is  the  clear  intent  of  the  statutes  that 
officers  and  witnesses  who  have  conspired  together  in  a 
frivolous,  malicious  prosecution,  for  the  purpose  of  mak- 
ing fees,  shall  not  be  entitled  to  these  fees,  even  al- 
though, under  their  manipulations  and  illegal  proceed- 
ings, the  convicted  defendant  may  unjustly  have  been 
required  to  pay  them  into  the  county  treasury.  They 
are  in  no  sense  the  legitimate  property  of  such  officials 
and  witnesses. 

We  do  not  see  that  the  provisions  of  the  Jarvis  law 
have  any  application  whatever,  or  are  involved  in  the 
determination  of  the  questions  at  issue  in  this  case. 

The  fact  that  the  circuit  judge  and  district  attorney- 
general  have  disapproved  these  bills  of  cost  is  prima 
facie,  if  not  conclusive,  evidence  that  the  prosecutions 
were  malicious,  frivolous,  and  made  for  the  purpose  of 
securing  fees,  or  that  they  are,  for  some  other  reason, 
not  properly  taxable  against  the  county.  If  these  offi- 
cers arbitrarily  re:'?ct  proper  costs,  there  is  an  adequate 
remedy  against  them. 

It  is  evident  that  the  statute  contemplates  that  the 
bills  of  cost  shall  be  acted  upon  before  they  are  worked 
out,  because  they  are  required  to  be  certified  when  taxed 
to  the  county  judge  and  to  the  superintendent  of  the 
workhouse,  in  order  that  it  may  appear  what  is  the  ex- 
tent of  the  defendant's  punishment,  and  for  what  length 
of  time  he  must  be  confined,  or  what  amount  of  money 
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he  must  pay  in  order  to  relieve  himself  of  the  judgment 
against  him.     Shannon's  Code,  section  7420. 

We  consider  that  this  is  conclusive  of  the  controversy 
in  this  cause,  and  it  follows  that  there  is  error  in  the 
decree  of  the  chancellor  and  in  that  of  the  court  of  chan- 
cery appeals;  that  the  demurrer  should  have  been  sus- 
tained upon  the  ground  and  for  the  reasons  indicated. 

The  decrees  of  the  chancellor  and  the  court  of  chan- 
cery appeals  are  therefore  reversed,  and  the  bill  of  com- 
plainants is  dismissed  at  their  cost. 

ON  REHEARING. 

Mr.  Justice  Wilkes  delivered  the  further  opinion  of 
the  court 

In  this  case  there  is  a  petition  to  rehear,  based  upon 
extracts  from  a  published  synopsis  of  the  original  opin- 
ion. These  extracts  present  only  a  partial  statement  of 
what  w^as  decided,  and  omitted  the  clause  which  em- 
bodies the  gist  of  the  opinion,  as  follows:  "The 
fundamental  idea  in  all  these  cases  is  that  no  costs  shall 
be  drawn  out  of  the  State  or  county  treasuries  until  they 
shall  have  been  first  properly  taxed,  and  shall  have  been 
approved  by  the  judge  and  attorney-general,  and  audited 
by  the  comptroller  or  county  judge,  as  the  case  may  be." 
The  error  of  counsel  for  petitioners  is  in  assuming  that 
some  costs  which  are  to  be  paid  out  of  the  county  treas- 
ury are  what  we  style  "certifiable,"  and  some  are  not, 
whereas  no  costs  are  payable  out  of  the  public  treasury 
^ther  State  or  county  unless  they  have  been  certified. 
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Costs  arising  under  sections  7601  and  7604,  in  wliat  are 
styled  small-offense  cases,  must  be  certified,  as  well  as 
those  arising  under  sections  7593,  7602,  and  other  sec- 
tions. 

It  is  said  in  the  petition  that  this  holding  assumes 
the  whole  point  in  issue.  We  do  not  understand  that 
the  court  assumes  the  point,  but  that  it  decides  it  upon 
a  proper  reading  and  construction  of  the  statutes.  It 
is  said  in  the  petition  that  under  our  holding  the  cost 
becomes  payable  by  the  county  immediately  upon  the 
rendition  of  the  judgment  We  did  not  so  hold  and  do 
not  so  understand  the  law.    To  epitomize  our  holding : 

Und^  the  law,  the  county  judge  is  made  the  final 
auditor  or  tribunal  to  determine  whether  a  bill  of  cost 
shall  or  shall  not  be  paid  out  of  the  county  treasury. 
When  a  bill  of  cost  in  a  small-offense  case  is  presented 
to  him,  for  payment  out  of  the  county  treasury,  his  first 
inquiry  should  be,  has  it  been  properly  taxed  by  the 
justice  against  the  defendant?  Shannon's  Code,  section 
7604.  If  it  has  been  taxed  against  the  prosecutor,  it  may 
not  be  retaxed  against  the  county,  even  though  it  cannot 
be  made  by  execution  out  of  the  prosecutor.  Morgan  v. 
Pickard,  86  Tenn.,  208,  9  S.  W.,  690.  The  next  inquiry 
of  the  county  judge  should  be,  has  execution  been  is- 
sued against  the  defendant  on  it,  and  returned  nulla 
honat  Bhannon's  Code,  section  7604.  Subsection  6  of 
section  7619  does  not  apply  to  costs  in  small-offense 
cases.    Next,  has  the  bill  of  costs  been  presented  to  the 

Ul  Tenn— 2 
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judge  and  attorney-general^  accompanied  with  the  cer- 
tificate of  the  justice  of  the  peace  who  tried  the  case 
that  the  prosecution  was  not  frivolously,  maliciously,  or 
set  on  foot,  to  procure  fees?    Shannon's  Code,  sections 

7601,  7602,  7603.  Next,  has  it  been  approved  by  the 
judge  and  attorney-general?    Shannon's  Code,  section 

7602.  Next,  have  the  costs  been  paid  into  the  county 
treasury,  either  in  cash,  or  in  work  of  the  convict?  If 
all  these  prerequisites  appear,  and  there  is  no  other 
valid  objection  to  the  bill  of  costs,  the  county  judge  may 
order  its  payment  out  of  the  county  treasury ;  otherwise 
not 

We  cannot  agree  with  counsel  for  the  petitioners,  nor 
with  the  concession  of  counsel  for  the  county,  that  the 
costs  became  at  once  payable  out  of  the  county  treasury 
(even  though  taxed,  certified,  and  approved),  before  the 
counly  has  realized  the  fund  out  of  which  to  pay  them. 
It  is  the  purpose  of  the  workhouse  act,  in  addition  to 
the  punishment  of  confinement,  and  along  with  such 
confinement,  to  provide  the  funds  to  pay  the  costs  of 
the  prosecution.  If  the  county  fails  to  realize  such 
fund  because  of  escapes  or  deaths,  or  other  causes,  then 
it  has  no  funds  properly  applicable  to  the  payment  of 
such  costs,  and  cannot  be  required  to  pay  them.  They 
are  charges  against  the  county,  but  to  be  paid  out  of  the 
funds  realized  from  the  defendant,  and  not  otherwise. 
It  is  proper  to  add  that  the  certification  of  bills  of  cost 
for  payment  is  not  to  be  confused  with  the  certified 
statement  of  sentence  required,  under  section  7420|  to 
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be  famished^  one  to  the  county  judge^  and  one  to  the 
smperintendent  of  the  workhouse. 

There  are  several  collateral  questions  presented  in 
both  the  original  briefs  and  in  the  i)etition  to  rehear, 
which  we  do  not  consider  material,  as  we  base  our  hold- 
ing upon  the  proper  conatruction  and  plain  meaning  of 
the  statutes  themselves.  We  are  thoroughly  satisfied 
that  this  holding  is  wise  in  policy,  just  in^reason,  cor^ 
rect  in  principle,  and  sound  in  law,  and  we  affirm  it 
unanimously;  at  the  same  time  expressing  our  apprecia- 
tion of  the  ability  and  ingenuity  of  counsel  for  the  peti- 
tioners.    The  petition  is  dismissed. 
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George  B.  CLiiBK  et  cU.  v.  George  F.  Pence  et  al. 
{Knoxville.     September  Term,  1903.) 

1.  DB1EI7BBB&.  Of  one  defendant  overruled  is  not  res  adjudicata 
against  other  defendants  who  answered,  without  demurring^. 
Where  some  of  the  defendants  answered  a  bill  and  a  codefendant 
subsequently  demurred  to  the  bill  which  demurrer  was  over- 
ruled in  general  terms  by  the  court,  the  principle  invoked  by 
complainants  that  such  judgment  upon  the  demurrer  is  rea 
adfudicata  upon  the  trial  upon  the  merits  can  obviously  have 
no  application  as  to  the  defendants  who  so  answered  without 
demurring.    {Post,  pp.  26-27.) 

3.  SAME.  Overruled  in  general  terms  is  not  res  ad  judicata  of 
the  sufficiency  of  the  bill,  when, 
A  decree  overruling  in  general  terms  a  demurrer  to  a  bill  pre- 
senting distinct  grounds  for  relief  does  not  adjudicate  that  such 
bill  is  maintainable  in  all  its  aspects,  but  only  that  there  is 
sufficient  equity  on  its  face  to  require  an  answer  and  such 
decree  does  not  preclude  the  court  upon  the  trial  on  the 
merits  from  inquiring  into  the  legal  sufficiency  of  any  of  the 
grounds  for  relief  stated  in  the  bill,  and  such  decree  by  the 
supreme  court  does  not  preclude  it  from  making  such  inquiry 
upon  a  second  appeal.    (Post,  pp.  27-28.) 

Cases  cited  and  approved:  Rodgers  v.  Dibrell,  6  Lea,  69;  Kirk- 
patriok  y.  Utley,  14  Lea,  96;  Battle  y.  Street,  85  Tenn.,  282;  Jonr- 
olmon  V.  MassengiU,  86  Tenn.,  90. 

Oases  cited,  distinguished  and  modified:  Jameson  v.  McCoy,  5 
Heisk.,  108;  McNairy  v.  Nashville,  2  Bax.,  261. 

8,    ADHIHISTSATO&.    Of  deceased  administrator  may  collect 
notes  payable  to  him  as  such;  and  his  sureties  are  liable. 
An  administrator  may,  by  suit  or  without  suit,  collect  notes 
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payable  to  his  intestate  as  administrator  which  ate  assets  be- 
longing to  another  decedent's  estate,  and  haying  collected  the 
same,  his  sureties  are  liable  for  his  failure  to  account  therefor, 
and  they  can  not  escape  such  liability,  because  such  notes 
could  haye  been  collected  by  an  administrator  de  lH)nis  non  of 
the  estate  of  the  first  decedent.  (Post,  pp.  28-30.) 
Cases  cited  and  approyed:  Abingdon  y.  Tyler,  6  Cold.,  602; 
Wood  y.  Tomlin,  92  Tenn.,  514. 

4.  SAME.  Suit  on  notes  payable  to,  and  revivor  thereof,  pros- 
ecuted in  whose  name. 

A  note  payable  to  a  personal  representative  may  be  sued  on  by 
him  in  his  individual  capacity,  or  in  his  representative  capacity, 
and  if  sued  on  in  his  representative  capacity,  upon  his  death 
before  its  termination,  the  suit  may  be  revived  in  the  name 
of  his  own  administrator  or  in  that  of  the  administrator  de  l^onia 
wm  of  his  intestate's  estate.  The  recovery  in  either  case  is 
subject,  however,  to  all  proper  accounts  between  the  two 
estates.    {Pont,  pp.  29-30.) 

Gases  cited  and  approved:  Abingdon  v.  Tyler,  6  Cold.,  502;  Wood 
V.  Tomlin,  92  Tenn.,  514. 


FROM  WASHINGTON. 


Appeal   from  the  Chancery   Court  of  Washington 
County. — Hal.  H.  Haynes^  Chancellor. 

Deaderick  &  Epps  and  Eirkpatbick^  Williams  & 
Bowman,  for  Clark. 

Isaac  Harr^  E.  J.  Baxter,  and  Rose  &  Hiokby,  for 
Pence. 
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Me.  Justice  McAlistbb  delivered  the  opinion  of  the 
Court. 

Complainants^  as  sureties  on  the  bond  of  D.  S.  North- 
ington,  who,  qualified  as  administrator  of  Julia  Pence, 
deceased,  filed  this  bill  quia  timet,  to  be  exonerated  from 
liability  for  funds  collected  by  said  administrator  be- 
longing to  the  estate  of  Pleasant  Witt,  deceased.  It  was 
conceded  that  said  sureties  were  liable  for  all  assets  that 
came  into  said  administrator's  hands  belonging  to  the 
estate  of  Julia  Pence,  deceased,  but  it  was  alleged  that 
he  had  also  collected  funds  due  the  estate  of  said  Witt. 
The  controversy  arises  upon  the  following  facts  found 
by  the  court  of  chancery  appeals  through  Judge  Wilson : 

"A  number  of  years  since.  Pleasant  Witt  died  intes- 
tate in  Washington  county,  leaving  a  widow,  Julia, 
and  three  children,  two  of  them  minors.  He  possessed 
real  estate  valued  at  f  2,500  or  |3,000,  besides  some  per- 
sonal property.  He  appointed  his  wife,  Julia,  his  exec- 
utrix, without  bond.  She  was  given  full  power  to  dis- 
pose of  his  property,  both  real  and  personal,  as  she  saw 
proper  for  the  best  interests  of  herself  and  children; 
and  it  was  provided  therein  that  upon  her  marriage  it 
should  be  divided,  or  what  remained  should  be  divided, 
into  four  equal  parts,  she  taking  one  part,  and  each  of 
the  three  children  one  part.  All  the  personal  property 
available  was  exhausted  in  the  payment  of  the  debts  of 
the  testator,  as  well  as  a  part  of  the  real  estate  which 
wafl  sold.    After  the  payment  of  debts  and  the  costs  of 
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administration,  there  remained  about  11,600,  proceeds 
of  the  sale  of  real  estate.  The  real  estate,  it  appears, 
was  sold  to  the  defendants  Campbell  and  Frak^  for 
{3,500.  They  paid  |2,000  cash,  and  executed  their  three 
notes  for  {500  each  to  the  testatrix,  Julia,  as  executrix 
of  the  will  of  her  first  husband.  They  paid  oflP  two  of 
these  notes  before  she  died,  leaving  one  note  for  {500 
outstanding  and  unpaid  in  her  hands.  The  said  Julia 
intermarried  with  the  defendant  George  F.  Pence. 
Upon  her  marriage,  one-fourth  of  the  estate  devised  by 
her  husband,  having  been  converted  into  personal  prop- 
erty by  the  sale  of  the  real  estate,  was  reduced  to  pos- 
session by  defendant  Pence.  Said  Pence  became  the 
guardian  of  one  of  her  minor  children  by  her  first  hus- 
band, and  D.  S.  Northington  became  the  guardian  of 
another.  Her  husband,  the  said  George  F.  Pence,  bor- 
rowed two  sums  from  her,  and  executed  his  notes  there- 
for, payable  to  her  as  executrix.  The  notes  of  Camp- 
bell and  Fraker  given  to  her  for  real  estate  were  also 
payable  to  her  as  executrix.  The  said  Julia  died  intes- 
tate, and  D.  S.  Northington  qualified  as  the  adminis- 
trator of  her  estate,  with  complainants,  Clark,  Jackson 
et  al.  as  sureties  on  his  administration  bond.  The  notes 
aforesaid  given  by  her  last  husband  to  her  as  executrix 
for  borrowed  money,  and  the  last  note  given  her  by 
Campbell  and  Fraker  for  the  real  estate,  payable  to  her 
as  executrix,  passed  into  the  hands  of  D.  S.  Northington 
after  his  qualification  as  her  administrator.  These 
notes  were  turned  over  to  said  D.  S.  Northington,  as  her 
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administrator^  by  her  last  husband,  defendant  Pence. 
Pence,  it  appears,  paid  to  Northington,  as  said  admin- 
istrator, the  notes  given  by  him  to  his  wife  as  executrix 
of  her  first  husband,  Pleasant  Witt,  deceased,  and  the 
proceeds  were  properly  disbursed  by  said  Northington. 
Northington  also  collected,  with  interest,  the  notes  exe- 
cuted by  Campbell  and  Fraker  for  the  real  estate  sold 
to  them  by  Mrs.  Witt.  Northington  then  fled  the 
country,  without  making  any  settlements  or  reports  as 
administrator.     Said  Northington  is  insolvent." 

The  present  bill,  as  already  stated,  was  filed  by  the 
sureties  on  the  administration  bond  of  Northington, 
praying  to  be  relieved  from  liability  for  funds  collected 
by  said  Northington  which  belonged  to  the  estate  of 
Pleasant  Witt,  deceased.  The  theory  of  the  bill  is  that 
complainants  had  become  bound  as  sureties  on  the  bond 
of  said  Northington,  executed  as  administrator  of  Julia 
Pence,  deceased,  and  that  as  such  administrator  North- 
ington had  no  authority  to  collect  notes  which  had  been 
executed  to  Julia  Witt  as  executrix  of  Pleasant  Witt, 
deceased,  her  first  husband.  The  bill  further  allies 
that  the  said  Julia  had  no  estate  of  her  own,  the  per- 
sonalty owned  by  her  having  been  reduced  to  possession 
by  her  husband,  the  said  George  P.  Pence,  after  their 
marriage.  Complainants  allege  that  they  are,  neverthe- 
less, entitled  to  be  relieved  as  sureties  of  said  Northing- 
ton on  his  administration  bond  under  the  statute,  and 
that  the  fiight  of  said  administrator  from  the  country 
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prevents  the  obtaining  of  this  relief  in  any  other  way,. 
80  far  as  tliey  know,  except  through  this  proceeding. 

Defendants  Fraker  and  Campbell  answered  the  bill,, 
in  which  they  resisted  the  relief  asked  by  complainants. 
They  denied  that  Mrs.  Pence  had  no  estate  to  be  admin- 
isteredy  and  allied  that  as  executrix  she  did  have  an 
estate  under  the  terms  of  the  will  of  Pleasant  Witt,  de- 
ceased. Defendant  Pence  filed  a  demurrer  to  the  bill^ 
assigning  the  following  grounds,  viz. : 

Complainants  are  not  entitled  to  be  relieved  as  sure- 
ties on  the  bond  of  Northington,  because  their  bill  on 
its  face  alleges  that  the  said  Julia  Pence  at  h^  death 
had  no  estate  of  her  own,  and  no  estate  whatever  except 
what  came  to  her  hands  as  executrix  of  her  first  hus- 
band, and,  if  so,  complainants  knew  or  ought  to  have 
known  this  fact;  and  yet  they  became  the  sureties  of 
Northington  as  her  administrator,  and  thus  enabled 
him  and  put  it  in  his  power  to  collect  these  notes  from 
the  borrowers  as  assets  of  her  estate,  and  hence  they  are 
now  estopped  to  deny  their  liability  aa  sureties  on  his 
bond;  and,  said  adminislxator  having  collected  these 
notes  and  other  assets  on  the  strength  of  his  appoint- 
ment and  his  bond,  complainants  are  estopped  to  deny 
the  validity  of  said  bond  or  the  legality  of  Northington's 
appointment.  The  chancellor  was  of  opinion  that  the 
demurrer  was  not  well  taken  and  overruled  the  same. 
Defendant  Pence  and  the  other  defendant,  Mary  Pence, 
then  answered  the  bill.  Proof  was  taken,  and  the  chan- 
cellor decreed  that  the  complainants,  as  sureties  of  said 
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Northington,  administrator,  are  bound  for  the  funds 
collected  by  him  as  such  on  notes  payable  to  his  intefl- 
tate  as  executrix  of  her  former  husband's  estate,  and 
that,  therefore,  the  complainants  are  not  entitled  to  the 
relief  on  this  point  sought  in  the  bill,  and  their  bill,  in 
this  aspect  of  it,  should  be  dismissed. 

Complainants  Jackson  and  Clark  appealed  from  that 
decree.  The  court  of  chancery  appeals  has  affirmed 
the  decree  of  the  chancellor.  Complainants  have  again 
appealed  to  this  court,  and  the  first  assignment  is  that 
the  court  of  chancery  appeals  erred  in  decreeing  that 
the  action  of  the  chancellor  in  disallowing  the  demurrer 
of  George  F.  Pence,  when  the  facts  alleged  in  the  bill 
and  involved  in  the  demurrer  were  the  same  presented 
on  the  trial  on  the  merits,  were  not  res  adjudicata,  be- 
cause the  judgment  on  the  demurrer  under  such  circum- 
stances is  res  ad  judicata  as  to  the  matters  of  fact  and 
law  involved  in  such  hearing ;  citing  McNairy  v.  Mayor, 
2  Baxt.,  251 ;  Jameson  v.  McCoy,  5  Hiesk.,  108. 

It  was  held  in  McNairy  v.  Mayor  that  before  the  adop- 
tion of  the  Code  of  1858  after  the  overruling  of  a  general 
demurrer  to  a  bill  in  equity  the  defendant  might  insist 
upon  the  same  matters  in  his  answer,  there  being  no  ap- 
peal from  such  a  decree  until  the  final  hearing  on  the 
merits ;  but  that  since  the  adoption  of  the  code,  and  the 
allowance  of  an  appeal  from  the  ruling  of  the  chancellor 
upon  a  demurrer,  the  decree  of  the  supreme  court  upon 
such  an  appeal  overruling  a  demurrer  and  remanding 
the  cause  for  plea  or  answer  is  conclusive  upon  that 
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court  as  well  as  upon  the  court  below  in  the  particular 
case  as  to  the  matters  adjudged  by  the  decree.  This 
opinion  cited  and  followed  the  case  of  Jameson,  Adm'r, 
V.  McCoy,  5  Heisk.,  108. 

In  respect  of  the  application  of  these  cases  in  the  pres- 
ent instance,  it  may  be  said  that  the  defendants  Fraker 
and  Campbell  answered  the  bill  nearly  a  month  before 
the  demurrer  of  the  defendant  Pence  was  filed.  It  is 
therefore  obvious  that  as  to  the  defendants  Fraker  and 
Campbell  the  principle  invoked  has  no  application.  As 
to  the  demurrer  of  the  defendant  Pence,  the  record 
shows  that  it  was  overruled  by  the  chancellor  in  general 
terms.  In  Battle  v.  Street  et  ah,  85  Tenn.,  282,  2  S.  W., 
384,  it  was  held  that  a  decree  of  the  supreme  court  over- 
ruling in  general  terms  a  demurrer  to  a  bill  presenting 
distinct  grounds  for  relief  does  not  adjudicate  that  such 
bill  is  maintainable  in  all  its  aspects,  but  only  that  there 
is  sufficient  equity  on  its  face  to  require  an  answer,  and 
such  decree  does  not  preclude  this  court  from  inquiring 
upon  a  second  appeal  into  the  legal  sufficiency  of  any 
of  the  grounds  for  relief  stated  in  the  bill.  After  citing 
Rodgers  v.  Dibhrell,  6  Lea,  69,  and  Kirkpatrick  v.  Utley, 
14  Lea,  96,  the  court  remarked  that,  in  so  far  as  these 
cases  differ  from  the  earlier  cases  of  Jameson,  Adm% 
V.  McCoy,  5  Heisk.,  108,  and  McNairy  v.  Mayor,  2  Baxt., 
J51,  th^  necessarily  modify  the  earlier  opinions.  In 
Jourolmon  v.  MassengUl,  86  Tenn.,  90,  5  S.  W.,  719,  it 
was  held,  approving  Battle  v.  Street,  85  Tenn.,  282,  2 
S.  W.,  384,  that  a  decree  of  the  supreme  court  overrul- 
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ing  a  demurrer  to  a  bill  and  remanding  the  cause,  fol- 
lowed by  a  dismissal,  without  further  proceedings,  in 
the  chancery  court,  will  not  bar  a  hearing  upon  the 
merits  in  a  subsequent  litigation  between  the  same  par- 
ties involving  the  same  subject-matter  and  issues.  Such 
decree  decides  only  that  the  bill  has  on  its  face  suffi- 
cient equity  to  require  an  answer,  citing  and  approv- 
ing Battle  V.  Street,  85  Tenn.,  282,  2  S.  W.,  384.  In  the 
present  case  there  was  manifest  equity  on  the  face  of 
the  bill,  and  the  relief  prayed  was  in  a  double  aspect : 
First,  it  sought  relief  for  complainants  from  liability  as 
sureties  on  the  administration  bond  of  Northington  for 
notes  collected  by  him  which  belonged  to  the  estate  of 
Pleasant  Witt,  deceased;  and,  second,  it  sought  to  as- 
certain the  liability  of  Northington  as  administrator  of 
the  estate  of  Julia  Pence,  formerly  Witt,  so  as  to  ascOT- 
tain  the  liability  of  complainants  as  his  sureties. 

The  next  assignment  is  that  the  court  of  chancery  ap- 
peals erred  in  decreeing  that  complainants  were  bound 
for  the  assets  of  Pleasant  Witt's  estate  because  they 
came  into  the  hands  of  Northington  while  administra- 
tor of  Mrs.  Pence's  estate.  The  contention  now  made  ia 
that  these  notes  were  assets  of  the  estate  of  the  first 
husband,  executed  and  payable  to  Mrs.  Witt  as  execu- 
trix, and  that  upon  her  death  they  could  not  l^ally  pass 
into  the  hands  of  her  administrator,  but  passed  to  the 
administrator  de  bonis  non  of  the  estate  of  the  first  hus- 
band. 

On  this  subject  the  court  of  chancery  appeals  held 
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that  under  the  authorities  the  administrator  of  Mrs. 
Julia  Pence  had  the  right  to  take  charge  of,  pres^e, 
and  collect  these  notes^  which  were  payable  to  her  sim- 
ply as  executrix,  and  that  while,  strictly  speaking,  these 
notes  could  have  been  collected  by  an  administrator  de 
bonis  non  of  the  estate  of  her  first  husband,  still,  the 
complainants  having  gone  on  the  bond  of  Northington 
as  her  administrator,  and  placed  him  in  a  position  to 
take  charge  of  said  notes  and  collect  them,  they  are  re- 
sponsible. The  court  cites  in  support  of  its  position 
AUngdon  v.  Tyler,  6  Cold.,  502,  and  Wood  v.  Tomlvn,  92 
Tenn.,  514,  22  S.  W.,  206.  In  the  latter  case  it  appeared 
that  W.  A.  Wood,  as  administrator  of  Elizabeth  Martin, 
deceased,  brought  suit  to  recover  balance  on  a  note  exe- 
cuted by  Tomlin.  Complainant  died  pending  the  suit, 
and  a  motion  was  made  to  revive  the  cause  in  the  name 
of  his  administrator.  The  motion  was  resisted  upon  the 
ground  that  the  revivor  should  be  made  in  the  name  of 
an  administrator  de  bonis  non.  The  note  in  suit,  said 
the  court,  was  not  an  ordinary  asset  of  Elizabeth  Mar- 
tin's estate.  It  was  not  executed  to  her  in  her  lifetime, 
but  was  given  to  W.  A.  Wood,  as  her  administrator,  for 
borrowed  money.  The  court  cited  the  text  of  Bedfield 
on  WUls,  viz. :  ^^And  it  seems  that  upon  notes  and  bills 
given  to  the  personal  representative  as  such  for  debts 
due  the  estate  he  may  sue  in  his  representative  capacity, 
or  he  may  sue  in  his  own  name,  treating  his  representa- 
tive capacity  alleged  in  the  contract  as  a  mere  descriptio 
personaeJ'    This  court  accordingly  held   that  Wood 
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could  have  brought  this  action  in  his  own  name  or  in 
his  official  capacity  at  his  election,  and  that,  having 
elected  to  pursue  the  latter  course,  the  note  involved 
should  here  be  treated  as  an  asset  of  the  estate  of  his 
intestate,  and  not  as  an  asset  of  his  own  estate. 

It  was  further  held  that^  having  brought  the  suit  in 
his  representative  capacity,  and  dying  before  its  term- 
ination, that  either  his  own  administrator  or  an  admin- 
istrator de  honia  non  of  Elizabeth  Martin  might  be  en- 
titled to  a  revivor  in  his  name;  the  recovery  in  either 
case  to  be  subject  to  all  proper  accounts  between  the 
two  estate&  The  motion  to  revive  in  the  name  of  the 
administrator  of  Wood  was  allowed. 

This  case  cites  with  approval  Abingdon  v.  Tyler,  6 
Cold.,  602,  in  which  it  was  held  that  notes  givep  to  an 
executor  for  land  sold  by  him  belonging  to  his  testator 
may  be  sued  by  the  executor  in  his  representative  capac- 
ity, and,  upon  his  death,  by  his  p^sonal  representative. 

We  may  add  that  this  right  presupposes,  of  course, 
that  the  personal  representative  of  the  executor  may 
collect  such  notes  without  suit  This  is  what  was  done 
by  Northington  in  this  case,  and  his  sureties  are  liable 
for  such  collections. 

Affirmed. 
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Ohio  Riyeb  &  Charleston  Railway  C!o.  v.  Wilson 

Edwards. 

{Knoxville.     September  Term,  1903.) 

1.    1EA8TBB  AND  SBBVANT.    Vice  principal  is  not  determined 
from  what. 
A  serrant's  mere  superiority  In  dignity,  grade,  or  compensation 
over  other  servants  of  the  common  principal  is  not  determi- 
native of  the  question  whether  or  not  he  is  a  vice  principal. 
{Post,  p.  43.) 

Cases  cited  and  approved:  Railroad  v.  Wheeless^  10  Lea,  746, 
747;  Railroad  v.  Handman,  13  Lea,  438;  Railroad  v.  Rush,  1& 
Lea,  151;  Coal  Creek  Mining  Co.  v.  Davis,  90  Tenn,  718. 

8.  SAME.  General  test  of  what  oonstitates  a  vice  principal. 
The  most  general  test  that  a  servant  is  a  vice  principal  is  that 
he  so  far  stands  in  the  place  of  his  master  as  to  be  charged 
in  the  particular  matter  with  the  performance  of  a  duty  to- 
wards the  inferior  servant  which,  under  the  law,  the  master 
owes  to  such  servant,  as  furnishing  tools,  or  machinery  and 
appliances,  or  giving  orders  with  respect  to  work  to  be  done  by 
the  subordinate.    {Post,  pp.  48-44,  48.) 

Cases  cited  and  approved:  Railroad  v.  Bowler,  9  Heisk.,  866; 
Guthrie  v.  Raili'oad,  11  Lea«  372;  Railroad  v.  Handman,  13  Lea, 
418,  429;  Railroad  v.  Lahr,  86  Tenn.,  335,  841;  Railroad  v. 
Northington,  91  Tenn.«  56;  Railroad  v.  Lawson,  101  Tenn.,  408, 
409. 

8.     gAing      0ame.     Frequent  test  of  what  oonstitates  a  vice 
principal. 
A  test  frequently  stated  in  our  cases  that  a  servant  is  a  vice 
principal  is  that  he  has  authority  to  give  orders,  as  a  vice 
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principal,  to  the  subordinate  senrant,  in  directing  him  when, 
where,  and  how  to  work.    iPo9t,  p.  44.) 

Cases  cited  and  approved:  Railroad  y.  Jones,  9  Heisk.,  38;  Iron 
Ck>.  Y.  Dobson,  7  Lea,  877,  378;  Railroad  y.  Wheeless,  10  Lea, 
741,  747;  Railroad  Y.  Handman.  13  Lea,  423,  429;  Bradley  y. 
Railroad,  14  Lea,  874-379,  380;  Railroad  y.  Collins,  86  Tenn., 
227,  229;  Railroad  y.  Lahr,  86  Tenn.,  335,  337,  840,  342;  Rail- 
road Y.  Martin,  87  Tenn..  398;  Coal  Creek  Mining  Co.  y.  DaYls, 
90  Tenn.,  711,  717-719;  Railroad  Y.  Northington,  91  Tenn.,. 56, 
58,  69;  Railroad  y.  Kenley,  92  Tenn.,  207,  210,  211;  Hopkins  v. 
Railroad,  96  Tenn.,  409;  Railroad  y.  Wright,  100  Tenn.,  66; 
Railroad  y.  Lawson,  101  Tenn.,  406,  409,  410. 

4.  SAKE.  Power  to  employ  and  discharge  is  not  the  test  of  a 
vice  principaL 
As  a  test  whether  a  servant  is  a  vice  principal  towards  the 
other  servants  of  the  common  principal,  no  stress  should  be 
laid  upon  the  power  to  employ  and  discharge,  although,  when 
these  powers  exist,  they  add  strength  and  dignity  to  the  position 
of  the  vice  principal.    (Post,  p,  46.) 

Cases  cited,  distinguished,  and  modified:  Railroad  v.  Bowler, 
9  Heisk.,  866;  Knox  v.  Railroad,  101  Tenn.,  376;  Gann  v.  Rail- 
road, 101  Tenn..  380,  381;  Fertilizer  Co.  v.  Travis,  102  Tenn., 
16,  19. 

6,  same;  a  mere  foreman  to  point  out  work  is  not  a  vice  princi* 
pal,  when. 
A  mere  foreman  without  authority  from  the  common  principal 
to  give  orders  to  subordinates  is  not  a  vice  principal,  and  the 
power  to  point  out  the  different  parts  of  the  work  that  the 
other  servant  shall  perform  is  not  sufllcient  to  make  such  fore- 
man a  vice  principal.    {Po8t,  pp,  45-46.) 

Cases  cited  and  approved:  Fox  v.  Sandford,  4  Sneed,  36;  Rail- 
road Y.  Lahr,  86  Tenn.,  336;  Allen  v.  Goodwin,  92  Tenn«,  386, 
888,  389;  Knox  v.  Railroad,  101  Tenn.,  876. 
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6.  SAKS.    Dual  relation  of  vice  principal  and  of  fellow  servant. 
The  same  person  may  oecapy  towards  the  servants    of    the  oon- 

mon  principal  the  dual  relation  of  vice  principal  and  of  fellow 
servant,     (Post,  p.  46.) 

Casee  cited  and  approved:  Railroad  v.  Bolton,  99  Tenn.,  271; 
Gann  v.  Railroad,  101  Tenn.,  380. 

7.  SAMS.    Temporary  vice  principal  not  exercising^  power  is  not 
in  fact  vice  principal. 

A  temporary  vice 'principal  with  power  to  give  orders  to  those 
under  him  for  the  time  being  is  not  in  fact  a  vice  principal  as 
to  matters  occurring  during  that  time,  unless  he  actually  gives 
orders  to  subordinates,  and  they  act  thereunder.  {Post,  pp,  46- 
47.) 

Ciises  cited  and  approved:  Railroad  v.  Wheeless,  10  Lea,  741; 
Railroad  v.  Collins,  85  Tenn.,  228,  229;  Railroad  v.  Martin,  87 
Tenn.,  398;  Hopkins  v.  Railroad,  96  Tenn.,  409. 

8.  8A1CB.    Term   'foreman"    does    not  indicate  vice  principal; 
facta,  and  not  words  and  names,  determine  vioe  principal. 

The  mere  fact  that  one  is  called  "foreman"  does  not  of  itself 
indicate  that  he  is  a  vice  principal.  The  question  is  to  be  de- 
termined in  every  case  not  by  words  and  names,  but  by  the 
nature  and  extent  of  the  powers  conferred  by  the  master,  and 
accepted  and  exercised  by  the  superior  servant.     (Post,  p.  49.) 

Oases  cited  and  approved:  Fox  v.  Sandford,  4  Sneed,  36;  Rail- 
road V.  Lahr,  86  Tenn.,  335. 

9.  SAME.    Foreman  not  shown  to  be  a  vice  principal. 

Where  it  is  not  shown  that  the  master  had  placed  any  of  his  ser- 
vants under  a  foreman  and  conferred  upon  him  authority  to 
direct,  when,  where,  and  how  they  are  to  work,  nor  that  there 
had  been  imposed  upon  him  by  the  master  the  duty  of  fur- 
nishing tools  or  machinery,  or  the  performance  of  any  other 
duty  towards  such  servants^  which  under  the  law,  the  master 
111  Tenc— 3 
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owed  to  them,  such  foreman  is  not  a  vice  principal.     (Post,  f* 
51.) 

10.  SAME.    Same.    Subforeman  is  a  fellow  servant,  when. 

The  negligence  of  a  subforeman  of  a  railroad  section  crew  is 
that  of  a  fellow  servant  and  not  of  a  vice  principal,  where  in 
pursuance  of  the  orders  of  the  foreman  he  took  members  of 
the  crew,  and  negligently  brought  in  a  lever  car,  through  which 
negligence  one  of  the  crew  was  injured.     (Post,  pp.  36-41,  51. > 

11.  SAME.    Master  is  not  liable  in  damages  fos  injuries  caused  b^ 
negligence  of  a  fellow  servant. 

A  servant  can  not  recover  from  his  master  damages  resulting 
from  injuries  caused  by  negligence  of  a  fellow  servant.  {Post, 
p.  51.) 

10.  SAME.  Servant  assumes  risk  of  employment,  and  cannot  re- 
cover damages,  when. 
A  servant,  who  knows  all  the  dangers  of  the  employment,  and 
is  an  experienced  man,  assumes  the  risks  incident  to  such 
employment,  and  can  not  recover  damages  for  injuries  resulting 
therefrom.    (Post,  p.  51.) 

13.  SAME.    Same.    Want  of  knowledge  of  an  immaterial  fact  does 
not  entitle  servant  to  damages. 

The  Vant  of  knowledge  of  a  certain  fact,  which  is  immaterial 
in  view  of  the  facts  known,  does  not  entitle  a  servant  to  re- 
cover damages  from  the  master  for  injuries  resulting  from 
the  work.    (Post,  pp,  52-53.) 

14.  SAME.    Master's  knowledge  and  servant's  want  of  knowledge 
must  concur  to  entitle  servant  to  damages. 

Knowledge  on  the  part  of  the  master,  or  its  equivalent,  negli- 
gent ignorance,  and.  want  of  knowledge  on  the  part  of  the 
servant,  or  its  equivalent,  excusable  ignorance,  must  concur,  to 
entitle  the  servant  to  recover  from  the  master  damages  for 
injuries  resulting  from  the  employment.  If  the  knowledge  or 
the  ignorance  of  the  master  and  servant  are  equal,  so  that  both 
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are  either  without  fault  or  In  equal  fault,  the  servant  can  not 
recover.    {Post,  p.  53.) 

Cases  cited  and  approved:  Railroad  v.  Handman,  13  Lea,  428; 
Railroad  v.  Hodges,  1  Shannon's  Cases,  434;  Railroad  v.  Smith, 
9  Lea,  685;  Railroad  v.  Wheeless,  10  Lea,  741;  Brewer  v.  Coal 
&  Coke  Co.,  97  Tenn.,  615;  Brown  v.  Railroad,  101  Tenn.,  252, 
255,  256;  Trotter  v.  Furniture  Co.,  101  Tenn.,  260;  Corbett  v. 
Smith,  101  Tenn.,  368,  372,  373;  Ferguson  v.  Cotton  Mills,  106 
Tenn.,  236,  239,  240;  Gann  v.  Railroad,  101  Tenn.,  380,  387. 

16.  SAME.    Same.    Bale  modified  in  emerg:encies,  when. 

Where  the  servant  acts  In  an  emergency,  and  under  a  direct 
command  of  the  master  to  do  a  thing  which  is  not  so  glaringly 
dangerous  as  that  a  man  of  ordinary  prudence  would  not  under- 
take it.  or  where  the  servant  accepts  from  the  master  a  de- 
fective tool  without  examing  It,  relying  upon  the  master's  skill 
and  knowledge  in  the  selection  of  the  tool,  the  rule  stated  in  the 
preceding  headnote  is  modified,  and  the  servant  can  recover. 
(Post,  Pi).  53-54.) 

Cases  cited  and  approved:  Railroad  v.  Duffield,  12  Lea,  63; 
Guthrie  v.  Railroad,  11  Lea,  372. 

16.  DSMXJ&&EB  TO    EVIDENCE.      Sustained  by  the  supreme 

ooorty  reversal  and  dismissal. 

Where  the  supreme  court  sustains  a  demurrer  to  evidence  and 

reverses  the  judgment  of  the  circuit  court,  it  will  dismiss  the 

plaintifF's  suit,  and  not  remand  for  a  new  trial.     {Post,  p.  54.) 


FROM  WASHINGTON. 


Appeal     from    the    Circuit     Court    of   Washington 
('ounty. — C.  J.  St.  John^  Judge. 

KiBivPATRiCK^  Williams  &  Bowman^  for  KailroacL 
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Burrow  Bros,  and  Isaac  Harr.  for  Edwards. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  law  court  at  Johnson 
(yity  by  Edwards  to  recover  damages  for  injuries  alleged 
to  have  been  inflicted  upon  him  by  the  negligence  of  the 
railway  company.  He  recovered  judgment  for  14,000, 
and  the  company  has  appealed  and  assigned  errors. 

Objections  were  taken  below  to  the  declaration,  and 
it  w^as  amended,  and  this  was  objected  to;  and  after 
these  points  were  disposed  of  the  testimony  of  the  de- 
ft iidant  in  error  was  offered,  and  thereupon  a  demurrer 
to  the  evidence  was  interposed  by  the  plaintiff  in  error. 
Tills  demurrer  was  overruled,  and  the  cause  went  to  the 
jury,  with  the  result  above  stated. 

The  evidence  discloses  the  following  state  of  facts : 

The  plaintiff,  Edwards,  was  in  the  employ  of  the  com- 
pany primarily  as  a  track-w^alker,  but  the  duties  cf  this 
position  did  not  require  all  of  his  time;  and  it  was  his 
further  duty,  after  he  had  finished  his  work  as  track- 
walker during  the  day,  to  join  the  section  force  and  per- 
form such  duties  as  pertained  to  any  member  of  that 
force.  The  section  force  to  which  he  belonged  had  for 
its  boss  one  Grant.  On  the  afternoon  on  which  the  acci- 
d(»nt  occurred,  the  aforesaid  section  boss  directed 
Bryant,  who  was  the  subforeman  or  subboss,  to  take 
three  men  and  proceed  about  a  half  mile  up  the  track, 
and  bring  down  a  lever  car  and  some  tools  he  would 
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find  there.  This  order  was  given  in  the  presence  of  Ed- 
wards, and  other  members  of  the  section  force.  Ed- 
wardSy  Reedy,  and  Tittle,  all  members  of  the  sectio:k 
force,  proceeded  with  Bryant  to  the  place  designated  by 
the  section  boss,  for  the  purpose  of  bringing  down  tha 
car  and  tools  just  referred  to.  Just  before  they  arrived 
at  the  place  Avhere  the  lever  car  stood,  they  saw  a  duiiii) 
car  coming  down  the  track,  in  charge  of  one  Hensley, 
an  employee  of  a  lumber  company  that  had  a  plant  on 
the  side  of  the  railway  company's  road.  Bryant  sv^- 
naled  Hensley  to  stop,  and  he  did  so.  Bryant  there- 
upon said  to  Hensley,  in  effect,  that  he  desired  to  put 
the  lever  car  on  the  track  in  front  of  the  dump  car. 
This  was  accordingly  done.  Hensley  then  proposed  that 
he  should  ride  upon  the  lever  car  and  assist  in  the  work- 
ing of  the  lever,  and  that  Reedy  should  draw  the  dump 
car  with  a  cant  hook  that  he  (Hensley)  had,  which  was 
a  part  of  his  outfit  as  a  lumberman.  This  arrange- 
ment was  agreed  to,  or,  rather,  no  objection  was  made 
to  it,  and  Reedy  and  Hensley  thereupon  disposed  them- 
selves in  the  manner  directed. 

When  they  started,  the  five  men  were  engaged  as  fol- 
lo,ws:  Edwards  and  Hensley  sat  with  their  backs  to 
the  dump  car,  and  their  faces  fronting  down  the  track. 
Bryant  and  Tittle  sat  with  their  faces  towards  the  dump 
car,  and  with  their  backs  in  the  direction  the  lever  cnr 
was  to  go.  Thi»se  four  men  were  so  arranged  in  th(Mr 
places  for  the  purpose  of  working  the  lever.  Reedy  sat 
apart,  with  his  face  to  the  dump  car,  and  the  cant  hook 
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attached  to  a  rod  in  the  front  of  that  car.  While  tlie 
parties  were  in  this  position  the  two  cars  were  started ; 
the  lever  car  l)eing  propelled  by  its  lever  in  charge  of 
the  four  men,  as  above  indicated,  and  the  dump  car 
being  drawn  by  the  cant  hook  in  the  hands  of  Reedy. 
After  they  had  pro(*e(Mled  a  considerable  distance,  aii<l 
had  gotten  near  the  place  where  the  dump  car  was  to 
stop,  Bryant  put  his  foot  upon  the  brake  with  a  view 
to  stopping  the  cars;  but  on  looking  up  he  saw  that,  in 
some  manner  unexplained  in  the  testimony,  the  cant 
hook  had  Innome  detached  from  the  dump  car,  and  it 
was  coming  dowTi  towards  the  lever  car  uncontrolled, 
and  only  about  eight  feet  distant.  With  a  view  to  prc*- 
venting  a  collision,  Bryant  took  his  foot  from  the  brake 
so  as  to  allow  the  lever  car  to  ju'oct^ed  more  rapidly;  but 
h(»  was  too  late,  and  the  dump  car  struck  against  and 
l)umped  the  lever  car.  At  this  time  Edwards  was  stand- 
ing upon  th(»  lever  car,  with  his  back  to  the  dump  car. 
The  shock  given  by  the  stroke  of  the  duirlp  car  to  the 
l(*ver  car  knocked  Edwards  backward  upon  the  track, 
iind  the  dump  car  ran  over  him  and  injurcMl  him  badly. 

The  dump  car  was  constructed  as  all  other  cars  of 
that  kind  on  the  road  in  question,  and  did  not  have,  as 
a  part  of  its  nuike-up,  a  brake.  It  was  customary  in 
using  that  car  to  supply  the  place  of  a  brake  by  putting 
u  piece  of  wood  between  the  wheels  and  the  boxing;  but 
(his  car  had  no  boxing  around  the  wheel,  and  it  would 
have  been  impossible  to  use  a  piece  of  wood  in  the  man- 
ner stated  if  there  had  been  any  one  upon  the  dump  car 
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to  use  it,  but  there  was  no  one  upon  that  car  to  control 
it  in  any  way. 

The  dump  car  was  about  three  times  heavier  than  tlie 
lever  car,  and  it  was  down  grade  at  a  considerable  in- 
clination from  the  point  where  they  started  to  the  place 
where  the  accident  occurred. 

The  dump  car  belonged  to  the  railroad  company,  but 
at  the  time  was  in  use  by  the  above-mentioned  lumlxT 
company  for  the  purpose  of  transporting  logs  to  its  mill, 
and,  as  above  stated,  was  in  charge  of  the  lumber  com- 
pany's agent,  Hensley,  at  the  time  it  was  halted  by 
Bryant,  in  the  manner  above  indicated,  when  the  lever 
<'ar  was  put  upon  the  track. 

Edwards  was  an  experienccni  man  in  the  section  work, 
and  had  previously  been  one  of  a  number  of  men  wlio 
had  conveyed  the  dump  car- down  the  track  with  the 
lever  car,  but  on  that  occasion  he  was  behind  the  dump 
€ar,  not  in  front  of  it.  Tlie  reason  the  dump  car  on  the 
present  occasion  was  placed  behind  the  lever  car  was 
that  the  dump  car  had  to  be  stopped  at  a  point  short  of 
the  camp  of  the  section  force.  If  the  lever  car  had  been 
put  behind  the  dump  car,  it  would  have  been  necessary, 
when  arriving  at  the  place  of  stoppage  for  the  dump 
var,  to  take  the  lever  car  from  the  track  and  transport 
it  around  to  the  front  of  the  dump  car.  To  aA'oid  this 
additional  labor,  the  lever  car  was  at  the  outset  placed 
in  front  of  the  dump  car. 

Edwards  knew  that  the  dumj)  car,  even  when  prop- 
erly constructed,  had  no  brake  upon  it.      He  did  not 
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know,  however,  that  the  boxing  around  the  wheel  was 
absent,  and  that  the  dump  car  was  so  far  defective.  He 
did  know,  however,  that  it  was  behind  the  lever  car ;  that 
no  one  was  upon  it  to  guide  it  or  control  it;  that  the 
only  contrivance  for  controlling  it  was  the  use  of  the 
cant  hook  in  the  manner  above  indicated ;  that  it  was 
at  his  back  as  he  sat  down  to  the  lever;  that  it  was  three 
times  the  weight  of  the  lever  car;  and  that  they  were 
going  down  grade. 

The  duties  of  the  subforeman  were  "to  work  as  any 
other  section  hand  while  the  foreman  was  present,  and 
in  the  absence  of  the  foreman  to  keep  the  men  at  work 
the  same  as  the  foreman  did." 

The  cause  of  action  stated  in  the  declaration,  as  first 
drawn,  was  that  the  defendant  had  been  guilty  of  negli- 
gence "in  causing  him  [plaintiff]  to  be  placed  on  a  lever 
car  with  his  back  towards  a  moving  flat  car,  an  unsafe 
and  dangerous  place,  the  dangers  of  which  were  un- 
known to  plaintiff,  but  were  known,  or  could  have 
been  known,  to  defendants,  by  the  exercise  of  ordinary 
care  and  caution  of  their  part."  This  was  the  first 
count.  The  second  count  placed  the  action  on  the 
ground  that  "plaintiff  and  other  section  hands,  under 
the  supervision  of  a  section  boss,  were  moving  a  flat 
car  along  the  track  by  means  of  a  lever  car,  when  and 
where,  by  reason  of  the  fact  that  said  flat  car  was 
equipped  with  a  dangerous,  defective,  and  unsafe  brake, 
which  was  insufficient  to  stop  the  car,  and  by  reason 
of  which  said  flat  car  ran  against  said  lever  car,  and 
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plaintiff  was  knocked  off,  run  over,  and  injured  as  afore- 
said; and  plaintiff  avers  that  said  defective  and  unsafe 
brake  was  unknown  to  him,  but  was  known,  or  could 
have  been  known,  to  defendants,  by  the  exercise  of  ordi- 
nary care  and  caution  on  their  part." 

Defendant  demurred  to  the  first  count  on  the  ground 
that  the  declaration  showed  that  plaintiflf's  injuries 
arose  from  risks  incident  to  the  service.  The  secon<l 
count  was  demurred  to  on  the  same  ground.  The  cir- 
cuit judge  sustained  the  demurrer  to  the  first  count,  hut 
overruled  the  demurrer  to  the  second. 

Thereupon  the  plaintiff  amended  the  first  count  so  as 
to  read  as  follows : 

"Plaintiff  avers  that  his  injuries  as  aforesaid  were 
caused  by  the  wrongful,  negligent,  and  careless  acts  of 
defendant  in  this  case;  that  plaintiff  was  engaged  and 
employed  as  a  section  hand,  and  his  ordinary  and  com- 
mon duty  as  such  employee  required  him  to  Avork  upon 
and  aid  in  keeping  defendant's  track  in  repair,  when  on 
the  date  and  at  the  place  aforesaid  plaintiff  was  taken 
from  his  usual  work,  and  was  by  order  of  his  common 
RUi>erior  sent  to  aid  in  putting  a  lever  car  on  the  track, 
and  with  it  to  aid  in  putting  a  flat  car  on  defendant's 
said  track,  a  work  with  which  he  was  totally  unfamiliar, 
and  which  was  outside  of  the  general  scope  of  his  em- 
ployment, and,  by  reason  of  said  negligent,  careless,  and 
wrongful  order  of  said  superior,  plaintiff  was  placed 
•n  said  lever  car  with  his  back  to  the  flat  car  which  was 
being  propelled,  a  dangerous  and  unsafe  place  to  work,. 
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the  dangers  of  which  were  unknown  to  plaiutiflf,  but 
were  known,  or  should  have  been  known,  to  defendant ; 
and,  while  plaintiff  was  in  the  exercise  of  due  care  and 
caution  on  his  part,  said  flat  car  ran  suddenly  and  un- 
<»xpectedly  into  and  upon  said  lever  car,  and  plaintiff 
was  thrown  therefrom,  run  over,  and  injured  as  afore- 
said." 

Defendant  demurred  to  the  declaration  as  ameude<l 
Du  three  grounds:  First,  because  it  did  not  aver  that 
the  plaintiff  was  the  servant  of  tlie  company;  second, 
because  the  injuries  complained  of  were  such  as  were 
incident  to  plaintiff's  employment;  and,  third,  becausi* 
the  plaintiff's  injuries  resulted  from  his  own  reckless 
conduct  in  turning  his  back  upon  a  flat  car  following 
the  lever  car  upon  which  lie  was  seated.  All  three  of 
these  grounds  were  overruled  by  his  honor  the  circuit 
judge.  Thereupon  the  plea  of  not  guilty  was  entered. 
The  testimony  was  taken,  and  the  demurrer  thereto  was 
filed  and  overruled,  as  above  stated. 

Upon  the  overruling  of  the  demurrer  the  case  went  to 
the  jury  for  the  assessment  of  damages,  and  they  re- 
turncHl  a  verdict  of  |4,000,  for  which  judgment  was  en- 
tered, and  the  defendant  has  appealed  and  assigned 
errors. 

The  first  error  is  assigned  upon  the  failure  of  the 
court  to  sustain  the  demurrer  to  the  declaration  as 
amended,  and  the  second  error  is  upon  the  failure  of  the 
court  to  sustain  the  demurrer  to  the  evidence.  The  third 
error  assigned  is  that  the  verdict  was  excessive. 
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Passing  the  first  assigniiient  of  error,  aud  assuming? 
for  the  present  that  the  evidence  recited  above  falls 
within  the  allegations  of  the  declaration,  we  shall 
briefly  consider  the  question  chiefly  discussed  in  this 
ease,  and  presented  by  the  second  assignment  of  error ; 
that  is,  whether  the  circuit  judge  erred  in  failing  to  sus- 
tain the  demurrer  to  the  evidence.  In  the  solution  of 
this  question  it  is  necessary  to  consider  two  others: 
First,  whether  Bryant  stood  to  Edwards  in  the  relation 
of  vice  principal;  and,  secondly,  if  so,  whether  the 
circumstances  were  such  as  that  Edwards  assumed  tlio 
risk  of  injury  to  himself  by  getting  upon  and  propelling 
the  lever  car  under  the  facts  stated  above. 

In  order  to  determine  the  first  question,  it  will  b(» 
necessary  to  make  a  brief  reference  to  our  cases  bearing 
upon  the  subject  of  vice  principal. 

It  should  be  first  observed  that  the  mere  superiority 
in  dignity,  grade,  or  compensation,  in  favor  of  one  ser- 
vant of  a  common  principal  over  other  servants,  is  not 
a  mark  by  which  to  distinguish  whether  or  not  the  foi-- 
mer  is  a  vice  principal.  Railroad  v.  ^yhele^s,  10  Lea, 
746,  747,  43  Am.  Rep.,  317;  Railroad  v.  Handinan,  13 
Lea,  ^28;  Rail  road  v.  Rushy  15  Lea,  151 ;  Coal  Creel-  Milt- 
ing Co.  V.  Davis,  90  Tenn.,  718, 18  S.  W.,  387.  The  most 
general  test  is  that,  in  order  to  be  a  vice  i>rincipal,  a 
servant  must  so  far  stand  in  the  place  of  his  master  as 
to  be  charged  in  the  particular  matter  with  the  perform- 
ance of  a  duty  towards  the  inferior  which,  under  the 
law,  the  master  owes  to  such  servant — as  furnishing 


44  TENNESSEE  REPORTS.  LVol.  Ill 


Railroad  y.  Edwards. 


tools  {Outhrie  v.  Railroad^  11  Lea,  372,  47  Am.  Rep., 
286),  or  machinery  and  appliances  {Railroad  v.  Lahr,  86 
Tenn.,  335,  341,  6  S.  W.,  663),  or  giving  orders  with 
respect  to  work  to  be  done  by  the  subordinate  {Railroad 
V.  Handman,  13  Lea,  423,  429). 

A  test  frequently  stated  in  our  cases  is  the  authority 
to  give  orders,  as  a  vice  principal,  to  the  subordinate 
servant,  in  directing  him  when,  where,  and  how  to  work. 
Iron  Co.  V.  Dohnon,  7  I^a,  377,  378;  Railroad  v.  WhvJess, 
10  Lea,  741,  747,  43  Am.  Rep.,  317;  Railroad  v.  Hand- 
many  13  Lea,  423,  429 ;  Bradley  v.  Railroad,  14  Lea,  374- 
379,  380;  /?a//road  v.  Collins,  85  Tenn.,  227,  229, 1  S.  W., 
883;  Railroad  v.  Lahr,  86  Tenn.,  335,  337,  340,  342,  6 
S.  W.,  663;  Coal  Creek  Mining  Co.  v.  Davis,  90  Tenn., 
711,  717-719,  18  S.  W.,  387;  Railroad  v.  Northington,  91 
Tenn.,  56,  58,  59,  17  S.  W.,  880,  16  L.  R.  A.,  268;  Rail- 
road V.  Kenleg,  92  Tenn.,  207,  210,  211,  21  S.  W.,  326; 
Electric  Ry,  Co.  v.  Latcson ,.l{il  Tenn.,  406,  409,  410,  47 
S.  W.,  489;  Railroad  v.  Jones,  9  Heisk.,  33.  In  some  of 
these  cases,  and  in  others  to  be  presently  cited,  a  dis- 
tinction is  taken  between  one  who  has  authoritv,  de- 
rived  from  the  principal,  to  give  orders  to  subordinates, 
and  a  mere  foreman  without  such  authority,  the  latter 
being  held  not  to  be  a  vice  principal.  In  some  of  the 
cases  it  is  indicated  that  in  addition  to  the  power  to 
give  orders  is  included  the  power  to  employ  and  dis- 
charge.. Knox  V.  Railroad,  101  Tenn.,  376,  47  8.  W., 
491;  Oaun  v.  Railroad,  101  Tenn.,  380,  381,  47  S.  W., 
493,  70  Am.  St.  Rep.,  687;  National  Fertiliser  Co.  v. 
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Travis,  102  Tenn.,  16,  19,  49  S.  W.,  832.  In  one  case 
the  test  is  indicated  as  the  power  to  employ  and  direct. 
Railroad  v.  Bowler,  9  Heisk,,  866.  In  these  cases,  how- 
ever, no  stress  is  laid  upon  the  element  embraced  in  the 
power  to  employ  and  discharge.  These  features  are 
merely  mentioned  incidentally. 

We  are  of  the  opinion,  therefore,  that  the  real  test  is 
that  one  which  we  first  stated,  and  of  which  the  second 
is  a  constituent  part,  and  that  no  strees  should  be  laid 
upon  the  power  to  employ  and  discharge,  although, 
when  these  powers  exist,  they  add  strength  and  dignity 
to  the  position  of  the  vice  principal. 

Some  illustrations  of  the  foregoing  are  seen  in  the  fol- 
lowing cases:  Railroad  v.  Bowler,  9  Heisk.,  866;  Rail- 
road V.  Northington,  91  Tenn.,  56,  17  S.  W.,  880;  Rail- 
road V.  Jjawson,  101  Tenn.,  408,  409,  47  S.  W.,  489.  In 
these  cases  a  section  boss  was  held  to  stand  as  vice  prin- 
iipal  to  the  section  hands  under  him  because  he  had 
power  to  order  them  with  respect  to  their  work,  and 
also  because  it  was  his  duty  to  see  that  they  had  proper 
tools  with  which  to  work.  In  Railroad  v.  Collins,  85 
Tenn.,  227,  1  S.  W.,  883;  and  Railroad  v.  Martin,  87 
Tenn.,  398,  10  S.  W.,  772,  3  L.  R.  A.,  282,  it  was  held 
that  the  engineer  was  the  vice  principal  of  the  brake- 
man  on  a  train  when,  in  the  absence  of  the  conductor, 
he  had  power  to  give  the  brakeman  orders  in  respect  to 
his  work,  but  otherwise  not;  and  in  Railroad  v.  Wright, 
100  Tenn.,  56,  42  S.  W.,  1065,  it  was  held  that  the  con- 
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ductor  stands  as  vice  principal  to  all  of  the  train  force* 
l>ecause  they  are  all  under  his  orders. 

The  rules  applicable  to  the  subject  are  further  illus- 
trated by  the  fact  that  the  same  person  may  occupy  a 
dual  relation  towards  the  servants  of  the  company — 
that  of  vice  principal  and  of  fellow  servant.  Railroad 
V.  Bolton,  99  Tenn.,  273,  41  S.  W.,  442;  Gann  v.  Rail- 
road, 101  Tenn.,  380,  47  S.  W.,  493,  70  Am.  St.  Rep., 
f?87. 

In  Railroad  v.  Bolton,  it  is  said :  "It  is  ai>parent  that 
one  may  be  the  general  representative  of  the  master,  so 
as  to  charge  the  latter  with  the  results  of  all  negligence 
occurring  within  the  scope  of  his  employment,  and  yet 
he  may  abandon  his  position  of  superior,  with  the  au- 
thority attached  to  it,  and  become  a  fellow  servant  of 
those  engaged  in  doing  the  work  in  hand,  and  on  a  plane 
of  perfect  equality  with  them.  In  the  one  case  the  mas- 
ter \^ould  be  responsible  for  his  negligence,  and  in  the 
other  we  think  he  would  not  be." 

The  following  illustration  is  given  from  Taylor  v.  E. 
A  T.  H.  R.  Co.  (Ind.)  22  N.  E.,  876,  6  L.  K.  A.,  584,  16 
Am.  St.  Rep.,  372 :  "If,  for  instance,  the  general  super- 
intendent should  take  hold  of  one  end  of  an  iron  rail  to 
assist  an  employee  of  the  company  in  loading  on  the  cai*, 
he  would  be,  as  to  that  single  act,  a  fellow  employee^  al- 
though as  to  other  acts  he  might  be  the  representative 
of  the  company." 

The  subject  is  further  illustrated  by  the  cases  which 
hold  that  although  one  may  be  a  vice  principal  pro  tern,. 
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SO  to  speak;  and  has  power  to  give  orders  to  those  who 
are  under  him  for  the  time  being,  yet  he  is  not  really 
vice  principal  as  to  matters  occurring  during  that  time 
unless  he  in  fact  give  orders  to  subordinates,  and  they 
act  thereunder.  '  This  is  illustrated  by  the  case  of  an 
engineer,  who  is  vice  principal  in  the  absence  of  the 
conductor,  and  has  control  of  the  train,  yet,  where  he 
in  fact  gives  no  orders,  but  both  he  and  the  brakeman 
employed  upon  the  train  follow  out  their  regular  line 
of  duties,  or  pursue  the  orders  previously  given  by  the 
conductor,  in  such  a  case  the  engineer  is  not  in  fact,  as 
to  things  done,  the  vice  principal  of  the  brakeman,  but 
<»nly  a  fellow  servant,  and  the  company  would  not  be 
liable,  for  his  negligence,  to  such  fellow  servant.  Rail- 
road v.  Whelcss,  10  Lea,  741,  43  Am.  Rep.,  317;  Rail- 
road V.  Martin,  87  Tenn.,  398,  10  S.  W.,  772,  3  L.  R.  A., 
282 ;  Railroad  v.  Collins,  85  Tenn.,  228,  229,  1  S.  W., 
S83;Hoj)kin8  v.  Railroad,  96  Tenn.,  409,  34  S.  W.,  1029, 
32  L.  R.  A.,  354. 

It  has  been  held,  however,  that  the  mere  fact  of  being 
foreman  of  a  job,  with  power  to  point  out  different  parts 
of  the  work  that  other  servants  should  perform,  is  not 
sufficient  to  make  such  foreman  a  vice  principal.  Allen 
V.  Goodwin,  92  Tenn.,  385,  388,  389,  21  S.  W.,  760;  Knoa^ 
V.  Railroad,  101  Tenn.,  375,  47  S.  W.,  491.  See,  also, 
Fox  V.  Sandford,  4  Sneed,  36,  46,  67  Am.  Dec,  587. 

The  case  of  Knox  v.  Railroad,  supra,  introduces  a  dis- 
tinction applying  to  those  cases  wherein  the  special 
duties  to  be  performed  both  by  the  foreman  and  his  co- 
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employees  are  plainly  laid  down  by  the  master,  and  the 
foreman  merely  sends  those  associated  with  him  to  the 
performance  of  their  previously  appointed  tasks,  and 
notifies  them  when  to  desist,  thns  having  and  exhibiting 
practically  no  authority. 

In  Allen  v.  Goodwin,  92  Tenn.,  385,  21  S.  W.,  760, 
cited  in  the  preceding  authority,  the  case  presented  was 
one  wherein  it  appeared  that  the  plaintiflf  was  injured 
by  the  negligence  of  the  foreman  while  working  along 
with  his  associates;  that  is,  by  the  personal,  as  distin- 
guished from  the  official,  negligence  of  the  foreman. 

It  did  not  appear  that  the  foreman  gave  any  orders 
to  the  plaintiff,  or  that  he  had  authority  to  give  any. 
The  error  which  the  circuit  judge  committed  in  that 
case  was  in  not  sufliciently  setting  forth  to  the  jury  the 
principle  that  the  fact  of  mere  superiority  of  grade  in 
the  service  of  a  common  master  is  not  sufficient  to 
cliarge  the  latter  with  the  negligence  of  the  superior 
servant  when  one  of  the  other  servants  is  injured  by  that 
negligence.  Speaking  to  this  subject,  the  court  said  that 
the  matter  of  mere  superiority  in  grade  was  an  imma- 
terial circumstance,  but  that,  on  the  contrary,  to  charge 
the  master  with  the  negligence  of  such  superior  servant, 
the  latter  "must  so  far  stand  in  the  place  of  the  master 
as  to  be  charged  in  the  particular  matter  with  the  per- 
formance of  a  duty  tow^ards  the  inferior  servant  which, 
under  the  law,  the  master  owes  to  that  servant ;"  that,  on 
looking  to  the  charge  as  a  whole,  the  court  thought  it 
"was  calculated  to  mislead  the  jury  into  believing  that 
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if  Uallaglier  was  foreman  for  defeudaut,  and  x>oiuted  out 
to  plaintiff  the  work  to  be  done  by  him,  therefore  he  was 
the  vice  principal,  and  the  master  would  be  liable  for  his 
acts  of  negligence;"  that  "a  foreman  is  one  who  takes 
the  lead  in  the  work,  and  may  or  may  not  have  authority 
over  his  fellow  workmen,  and  because  he  takes  the  lead, 
and  points  out  the  work  to  be  done,  it  does  not  necessar- 
ily  follow  that  he  stands  in  the  place  of  the  master.  .  .  . 
The  important  point  is  not  what  name  he  bears,  but, 
what  autliority  does  he  have?" 

The  two  cases  of  Fox  v.  Satnlford^  4  Sneed,  30,  67  Am. 
Dec.,  587,  and  Railroad  v.  Lahr,  86  Tenn.,  335,  6  S.  W., 
663,  illustrate  the  proposition  that  the  mere  fact  that  one 
is  called  "foreman"  does  not  of  itself  indicate  that  he  is 
vice  principal.  In  the  first  of  these  cases,  while  Sand- 
ford  was  spoken  of  as  the  foreman,  yet  he  was  engaged 
in  work  with  the  hands  under  him,  and  it  was  held  that 
the  company  was  not  liable  for  his  negligence  Avhile  so 
acting.  It  did  not  appear  in  that  case  what  his  duties 
as  foreman  were.  So,  in  the  case  of  Railroad  v.  Lahr^ 
while  it  appearetl  that  one  Ligon  was  foreman,  yet  it 
did  not  affirmatively  appear  that  he  was  charged  with 
the  duty  of  furnisliing  safe  appliances  for  the  workmen 
under  him.  Therefore  it  was  held  that  the  company 
was  not  liable  for  an  injury  that  befell  one  of  its  em- 
ployees who  caught  hold  of  a  rope,  thinking  it  was  fast- 
ened, and  attempteil  to  descend  from  the  bridge,  when 
in  fact  it  was  not,  and  he  fell  something  like  40  feet. 

.     Ill  Tenn— 4 
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He  first  asked  Ligoii,  the  foreman,  if  the  rope  was  fast- 
ened, and  the  latter  told  him  that  it  was.  The  company, 
however,  was  not  held  liable;  it  not  appearing  that 
Ligon  was  charged  with  the  duty  of  furnishing  the 
means  of  descending  from  the  bridge. 

It  is  perceived  that  the  foregoing  discussion  is  con- 
fined whoUv  to  our  own  cases.  We  have  not  undertaken 
to  state  any  general  rule  for  determining  when  an  em- 
ployee may  be  rightly  considered  as  vice  principal.  To 
formulate  such  a  rule  from  the  cases  in  the  various  juris- 
dictions of  our  country  would  be  impossible.  The  great- 
est contrariety  of  opinion  prevails.  This  is  forcibly  ex- 
hibited in  Bailey  on  Master  and  Servant,  in  the  extende<l 
consideration  which  he  has  given  this  subject.  From 
that  discussion,  it  appears  that  in  some  jurisdictions 
the  power  to  direct  and  control  which  one  servant  is 
given  over  another  is  a  determinative  feature,  as  with 
us  (sections  1909,  1950,  1951,  1956,  2212,  2214,  2218, 
2219,  2220,  2244,  2306,  2309) ;  also  the  duty  to  furnish 
a  place  and  appliances  for  work  (sections  1833,  2114, 
2324) ;  the  duty  to  k<H'p  machinery  in  repair  (section 
2110) ;  the  duty  of  overseeing  or  nmuaging  machinery 
(section  1803);  the  duty  of  superintending  work  of 
which  one  is  placed  in  charge  (section  2195).  In  some 
jurisdictions  it  is  held  that  the  power  to  direct  and  con- 
trol is  not  a  sufficient  mark  to  indicate  the  office  of  vice 
principal.  Sections  1963,  1985,  2075,  2088,  2073,  2160. 
2226,  2273,  2276,  2286,  2292,  2301,  2471,  2476.  In  some 
jurisdictions  it  is  held  that  the  determinative  mark  i? 
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the  power  to  employ,  direct,  and  discharge  other  em- 
ployee. Sections  1978,  2057,  2296,  2397,  2423,  2440. 
2511,  2512,  2513.  In  some  cases  it  is  held  that  the  power 
to  employ,  direct,  control,  and  discharge  is  not  suffi- 
cient to  make  one  servant  the  vice  principal  of  another 
(sections  2305,  2241b),  even  if  such  superior  servant 
have  entire  charge  of  the  business  (section  1851). 
Other  cases  hold  that  the  power  to  employ  and  discharge* 
is  not  a  determinative  one  (section  2060) ;  also  where* 
one  is  a  mere  foreman  without  controlling  power  (sec- 
tions 2052,  2133,  2055). 

In  this  discordant  state  of  the  decisions  of  our  sister 
States,  we  cannot  do  better  than  to  adhere  to  the  rules 
laid  down  by  our  predecessors,  and  so  long  administered 
in  this  State. 

The  question  now  to  be  considered  is  whether,  under 
our  authorities,  the  subforeman  in  the  present  case,  un- 
der the  facts  proven,  fall  within  the  definition  above 
given  of  a  vice  principal.  We  are  of  the  opinion  that 
he  does  not.  It  is  not  shown  that  the  master  had  placed 
any  of  its  servants  under  him,  and  conferred  upon  him 
authority  to  direct  when,  where,  and  how  they  were  to 
work,  or  that  there  had  been  imposed  upon  him  by  tbi' 
master  the  duty  of  furnishing  tools  or  machinery,  or  th(» 
performance  of  any  other  duty  towards  such  servants 
which  under  the  law  the  master  owed  to  such  sen^ants. 
It  is  not  even  shown  in  the  testimony  what  w(»re  the  du- 
ties of  the  main  foreman,  whose  authority  the  subfore- 
man was  sui>posed  to  exercise  in  the  absence  of  the  for- 
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mer.  The  question  is  to  be  determined  in  every  case 
not  by  words  and  names^  but  by  the  nature  and  extent 
of  the  powers  conferred  by  the  master,  and  accepted  and 
exercised  by  the  superior  servant. 

It  follows  that  the  negligence  of  Bryant  was  that  of  a 
fellow  servant,  and  for  this  the  plaintiff  could  not  le- 
gaHy  recover  below,  and  his  recovery  can^not  be  sus- 
tained here. 

The  same  conclusion  must  be  reached  on  the  ground 
that  Edwards  assumed  the  risk  by  going  upon  the  lever 
car  under  the  circumstances  in  which  he  did  go  upon  it. 

He  was  familiar  with  the  whole  situation,  except  that 
he  did  not  know  that  no  boxing  was  around  the  wheel 
of  the  dump  car.  This  latter  fact,  however,  really  had 
HO  effect  upon  the  result.  The  only  effect  it  could  have 
liad,  if  any  one  had  been  upon  the  dump  car,  would  have 
been  that  no  stick  or  piece  of  wood  could  have  been  used 
to  act  as  brake,  for  lack  of  boxing  to  rest  it  against. 
But  as  there  was  no  one  upon  the  dump  car  to  check  it, 
and  this  was  known  to  Edwards,  it  is  unimportant,  as 
far  as  he  is  concerne^l,  that  the  stick  could  not  have  been 
used  as  a  brake  if  any  one  had  been  upon  that  car.  So 
the  case  before  us  is  that  Edwards  knew  that  the  dump 
car  was  mucli  hirger  than  the  lever  car,  that  there  was  no 
one  upon  it,  that  it  was  connected  with  the  lever  car 
only  by  the  cant  hook  in  the  hands  of  Keedy,  and  tliat 
they  had  to  j^o  down  grade.  The  whole  danger  was 
patent  to  him,  and  he  was  an  experienced  man.  Under 
these  circumstances  we  think  the  i)laintiff  took  the  risk. 
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and  could  not  recover.  In  Railroad  v.  Hand  ma  n^  Bupra, 
the  rule  is  thus  laid  down :  "In  ordinary  cases  the  jury 
should  be  told  that,   to  authorize  a  recovery,   these 

« 

two  things  must  concur :  Knowledge  on  the  part  of  the 
master,  or  its  equivalent,  negligent  ignorance,  and  a 
want  of  knowledge  on  the  part  of  the  servant,  or  its 
equivalent,  excusable  ignoranca  If  the  knowledge  or 
the  ignorance  of  the  master  and  servant  in  respect 
to  the  character  of  the  machine  are  equal,  so  that  both 
are  either  without  fault  or  in  equal  fault,  the  servant 
cannot  recover."  Citing  2  Thompson,  Neg.  995,  1009; 
E.  1\,  Va.  &  Oa.  R,  Go.  v.  Hodges,  2  Leg.  Rep., 
6  [1  Shannon's  Tennessee  Cases,  434];  NashviUr, 
Chattanooga  &  St.  Louis  Ry.  Co,  v.  WhelesSy  10 
Lea,  741,  43  Am.  Rep.,  317.  See,  also.  Brewer  v.  Tenn. 
Coal  &  Coke  Co.,  97  Tenn.,  615,  37  S.  W.,  549 ;  Trotter  v. 
Furniture  Co.,  101  Tenn.,  260,  47  8.  W.,  425 ;  Rwilroad  v. 
Smith,  9  Lea,  685;  Corbett  v.  Smith  d  Co,,  101  Tenn., 
368,  372,  373,  47  S.  W.,  694;  Broum  v.  Electric  Ry.  Co., 
101  Tenn.,  252,  255,  256,  47  S.  W.,  415,  70  Am.  St.  Rep., 
666;  Ferguson  v.  Phoenix  Cotton  Mills,  106  Tenn.,  23(>, 
239,  240,  61  S.  W.,  53.  See,  also,  Qann  v.  Railroad,  101 
Tenn.,  380,  387,  47  S.  W.,  493,  70  Am.  St.  Rep.,  687. 
There  is  a  modification  of  the  rule  where  the  servant 
acts  in  an  emergency,  and  under  a  direct  command  of 
the  master  to  do  a  thing  which  is  not  so  glaringly  dan- 
gerous as  that  a  man  of  ordinary  prudence  would  not 
undertake  it.  This  is  recognized  in  Railroad  v.  Duf field, 
12  Lea,  63,  47  Am.  Rep.,  319 ;  but  the  facts  of  the  pres- 
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ent  case  are  not  suftieieiit  to  briug  it  withiu  that  rule. 
Nor  are  the  facts  sufficient  to  bring  it  within  the  rule  of 
(hithrie  v.  Railroad,  11  Lea,  372,  47  Am.  Rep.,  286, 
wherein  it  appeared  that  a  servant  accepted  from  the 
master  a  defective  tool  without  examining  it,  relying 
upon  the  master'n  skill  and  knowledge  in  the  selection  of 
the  tool. 

We  are  of  the  opinion,  therefore,  that  the  circuit  judge 
(*rred  in  not  sustaining  the  demurrer  to  the  evidence. 

We  now  turn  to  the  first  error  assigned — the  failure 
of  the  circuit  judge  to  sustain  the  demurrer  to  the  first 
count  of  the  declaration  as  amended.  Without  discuss- 
ing this  matter,  we  ai'e  of  the  opinion  that  the  circuit 
judge  acted  correctly  in  overruling  the  demurrer.  The 
declaration,  in  other  parts,  which  we  have  not  copied, 
sufficiently  stated  the  fact  that  the  plaintiff  was  a  ser- 
vant of  the  company ;  and,  as  to  the  other  two  points  in 
the  demurrer,  they  are  fully  met  by  the  allegations  of  the 
declaration  as  amended.  The  circuit  judge  also  properly 
overruled  the  demurrer  to  the  second  count 

It  should  be  observed,  however,  that  the  facts  as 
proven  do  not  sustain  the  case  set  out  in  either  the  origi- 
nal or  the  amended  declaration,  but  fall  wholly  outside 
of  the  allegations  of  the  pleadings. 

It  results  that  the  judgment  of  the  circuit  judge 
must  be  reversed,  and  the  plaintiff's  case  dismissed,  with 
the  costs  of  this  court  and  the  court  below. 


y  f 
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Mary  J.  McCampbell  v.  Fountain  Hkad  Railroad  Co. 

et  cU. 

{Knoxville.     September  Term,  1903.) 

1.  CORPORATIONS.     Bailroad    corporation's    aubscription  for 
stock  in  a  land  corporation  is  ultra  vires. 

The  subscription  for  stock  In  a  land  corporation  made  by  a  rail- 
road corporation  organized  and  existing  under  our  laws  ex- 
ceeds its  charter  powers,  and  is  ultra  vires,  and  the  result  is 
not  altered  by  the  fact  that  the  subscription  was  made  in  the 
names  of  trustees  for  the  railroad.    (Post,  p.  67.) 

2.  SAME.    Accommodation  indorsements  are  ultra  vires. 

In  the  absence  of  express  or  necessarily  Implied  power  given  in 
the  charter  and  by  the  law,  one  corporation  can  not  indorse 
paper  for  the  accommodation  of  another,  and  such  indorse- 
ment is  If  lira  vires,     (Post,  pp.  68,  74,  80.) 

3.  SAME.    Relief  of  minority  against  majority  stockholders  in 
chancery  prerequisite,  exception. 

Courts  of  equity  are  prompt  to  redress  the  injuries  of  minority 
stockholders  against  the  wrongdoing  of  majority  stockholders. 
But  prerequisite  to  the  relief  in  chancery,  the  minority  stock- 
holders must  seek  their  remedy  through  the  corporation  with- 
out success,  except  when  it  appears  that  to  seek  such  relief 
would  be  an  idle  ceremony.     (Postj  pp.  68-69.) 

Cases  cited  and  approved:  Hawes  v.  Oaliland,  104  U.  S.,  450; 
Detroit  v.  Deane,  106  U.  S.,  537. 

4.  SAME.    Same.     Oaae  in  judgement. 

Where  a  railroad  corporation  and  its  majority  stockholders  own 
all  the  stock  in  a  land  corporation,  and  the  board  of  directors 
of  both  corporations  are  composed  of  the  same  persons,  and 
the  railroad  corporation  has  indorsed  paper  for  the  land  cor- 
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poratlon  representing  Indebtedness  due  to  the  majority  stock- 
holders in  the  railroad  corporation,  the  minority  stockholders 
of  the  railroad  corporation  are  not  required  to  seek  relief 
through  the  railroad  corporation  before  maintaining  a  suit  in 
chancery  for  relief  against  indorsements  for,  and  the  taking 
of  stock;  in  the  land  corporation.     (Post,  pp.  58-69.) 

6.    SAME.    Stockholder  participating  in  or  acquiescing  in  ultra 
vires  acts  cannot  avoid  same. 

The  stockholders  in  a  corporation  who  actively  co-operate  with 
the  other  stockholders  in  authorizing,  consenting  to  and  pro- 
curing ultra  vires  acts  to  be  done,  or  who  acquiesce  therein 
for  an  unreasonable  length  of  time,  can  not  afterwards  avoid 
the  same  by  a  suit  in  chancery.     {Post,  pp.  69-80.) 

Cases  cited  and  approved.  Dunphy  v.  Association,  146  Mass., 
495;  Dimpfel  v.  Railroad.  110  U.  S.,  209;  Allen  v.  Wilson  (C. 
C),  28  Fed.,  677;  Boyce  v.  Coal  Co.,  37  W.  Va..  73;  Alexander 
V.  Searcy,  81  Ga.,  536,  645;  Peabody  v.  Flint,  6  Allen,  54;  Greg- 
ory v.  Pachett,  33  Beav.,  595;  Ashurt's  Appeal,  60  Pa.,  290: 
Watts'  Appeal,  78  Pa.,  370;  Stewart  v.  Transportation  Co.,  17 
Minn.,  372  (Gil.,  348) ;  Taylor  v.  Railroad,  4  Woods,  576,  13  Fed., 
152;  Railroad  v.  Railroad,  3  De  Gex,  M.  &  G.,  341;  Smith  v 
Clay,  3  Brown  Chy.,  639. 

O.  SAME.  Same.  Purchaser  of  corporation  stock  cannot 
avoid  ultra  vires  acts  authorized  by  his  vendor. 
The  purchaser  of  shares  of  stock  in  a  corporation  acquires  no 
greater  rights  than  his  vendor  possessed,  and  such  purchaser 
can  not  avoid  ultra  vires  acts  of  the  corporation  authorized  by 
such  vendor,  and  done  before  such  purchase,  or  afterwards,  as 
to  liabilities  incurred  before  such  purchase  and  in  the  necessary 
protection  of  the  rights  of  others  arising  before  such  purchase, 
when  done  in  pursuance  of  such  previous  authority. .  {Post,  pp. 
75-79.) 

Cases  cited  and  approved:  Bert  v.  British,  etc.,  Association,  4 
De  Gex  &  J.,  168;  Belmont  v.  Railroad,  52  Barb.,  663;  Hubbell 
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y.  Warren,  8  Allen,  173;  Railroad  v.  Collins.  40  Ga.,  616;  Kent 
y.  Qalcksllyer  Mining  Co.,  78  N.  Y.,  169;  Rooks  v.  Railroad,  1 
Sn.  &  C,  142;  Graham  y.  Railroad,  2  McN.  &  G.,  146;  Leo  y. 
Railroad  (C.  C),  19  Fed.,  283. 

Cases  cited  and  distinguished:  Marble  Co.  y.  Haryey,  92  Tenn., 
116;  Grant  y.  Lookout  Mountain  Co.,  93  Tenn.,  691;  Railroad  y. 
Sneed,  99  Tenn.,  1;  State  y.  Mitchell,  104  Tenn.,  336. 

7.  SAME.  Same.  Porcliaser  of  corporation  stock  can  avoid 
altra  vires  acts  done  alter  institution  of  suit. 
But  the  purchaser  of  stock  in  a  corporation  can  ayoid  the  ultra 
vires  accommodation  indorsements  made  by  the  corporation 
for  the  liabilities  of  another  arising  after  purchase  of  the  stock 
and  after  the  institution  of  his  suit  to  ayoid  the  same  and  such 
previous  indorsements,  though  done  In  pursuance  of  the  author- 
ity conferred  by  vendor  and  previous  stockholder.  (Po«f,  pp. 
79-80.) 


RROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Kiiox  County. — 
JOBEPH  W.  Sneed,  Chancellor. 

Sansom^  Welcker  &  Parker,  and  Greex  &  Shields, 
for  McCampbell. 

Webb,  McClung  &  Baker,  for  Kailroad. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
court. 
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The  bill  iu  this  case  was  filed  by  complainant^  as  a 
stockholder  of  the  Fountain  Head  Railroad  Company, 
for  the  use  of  herself  and  all  of  its  other  stockholders, 
against  that  company,  the  Knoxville  &  Fountain  City 
Land  Company,  and  the  individual  directors  of  both  of 
these  companies  (they  being  the  same  persons),  to  set 
aside  a  subscription  by  the  railroad  company  for  JlOO,- 
000  of  the  stock  of  the  Knoxville  &  Fountain  City  Land 
Company,  and  to  recover  the  funds  paid  by  the  rail- 
road company  to  the  land  company  for  this  stock ; 
also  to  set  aside  the  indorsement  of  the  rail- 
road company  upon  something  over  |300,000  of 
the  notes  of  the  land  company,  which  are  payable  to  or 
lield  by  George  Borgfeldt  &  Co.,  a  corporation,  the  share- 
holders in  which  constitute  the  directors  of  these  two 
companies ;  and  to  wind  up  the  Fountain  Head  Railroad 
Company,  pay  its  debts,  and  distribute  its  assets,  on  the 
ground  that  it  had  become  a  business  failure  because 
of  the  alleged  fraudulent  and  illegal  diversion  of  its 
funds  from  the  legitimate  purpose  for  which  it  was  or- 
ganized, by  the  present  board  of  directors,  who  hold,  as 
is  averred,  a  majority  of  its  stock,  and  are  fraudulently 
mismanaging  its  affairs,  to  their  own  personal  advan- 
tage, and  to  the  destruction  of  the  value  of  complain- 
ant's stock. 

The  pleadings  in  the  case  are  very  voluminous,  and 
it  would  require  very  much  time  to  state  them  with  any 
degree  of  detail ;  but,  as  the  finding  of  facts  by  the  court 
of  chancery  appeals  sufficiently  presents  the  issues  that 
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were  raised  by  them,  we  will  content  ourselves  with  sum- 
marizing it. 

From  this  finding  it  appears  the  Fountain  Head  Rail- 
.  road  Company  was  chartered  under  the  laws  of  this 
State  in  1887  for  the  purpose  of  constructing  and  operat- 
ing a  short  line  from  Knoxville  to  Fountain  Head,  in 
Kuox  county,  a  distance  of  some  five  or  six  miles..  The 
charter  is  in  the  form  prescribed  by  the  statute  of  Ten- 
nessee, and,  among  other  powers,  grants  to  the  stock- 
holders and  directors  that  of  fixing  the  capital  stock  of 
the  company  and  increasing  it  at  their  pleasure. 

At  first  the  company  was  capitalized  at  f50,000,  and 
stock  to  this  amount  was  subscribed  and  paid  for  by  dif- 
ferent individuals.  Mr.  Curtis  Culleu,  of  the  firm  of 
CuUen  &  Newman,  of  Knoxville,  was  interested  in  the  en- 
terprise from  the  beginning;  and  his  firm  at  a  very  eai'ly 
date  became  the  owners  of  285  shares  of  the  stock  of  the 
company,  the  par  value  of  which  was  $28,500.  In  the 
year  1890,  after  the  road  was  put  in  operation,  Mr.  Cul- 
len  conceived  the  idea  that  it  could  be  made  very  much 
more  profitable  to  the  stockholders,  if  the  road  itself,  or 
its  owners  and  operators,  should  buy  up  the  lands  lying 
along  its  line  and  near  its  terminus,  at  Fountain  Head, 
with  a  view  to  a  speculative  advance  in  their  value.  Not 
having  sufficient  capital  himself,  and  his  firm  also  lack- 
ing it,  Mr.  CuUen  went  east  in  the  year  1891,  and  inter- 
ested in  the  scheme  the  defendant  Brady,  a  citizen  of 
the  city  of  New  York.  Through  him  he  was  introduced 
to  the  firm  of  Borgfeldt  &  Co.,  a  rich  concern  engaged  in 
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business  in  New  York  City,  with  wealthy  connections 
in  Germany.  This  firm  and  their  associates,  together 
with  Brady,  after  consideration,  determined  to  go  into 
the  scheme  with  Cullen  &  Newman.  Originally  it  was 
agreed  these  parties  should  put  into  the  investment 
1100,000,  and  CuUen  &  Newman  a  like  amount,  and,  to 
this  end,  that  the  capital  stock  of  the  railroad  company 
should  be  increased  to  |100,000 ;  it  being  understood  the 
latter  parties  w-ere  to  make  good  their  subscription  to 
the  increased  capital  stock  with  the  stock  already  owned 
by  them  in  the  railroad  company,  and  certain  lands  of 
which  they  represented  themselves  to  be  the  owners, 
the  aggregate  value  of  the  two  being  estimated  at  f  100,- 
000.  It  was  also  agreed,  in  order  to  consummate  this 
scheme,  that  all  the  original  stock  of  the  railroad  com- 
pany should  be  bought  up  and  controlled  by  this  syndi- 
cate. 

To  make  sure  that  this  plan  was  one  which  promised 
success,  Brady,  in  his  own  interest  and  that  of  his  New 
York  associates,  came  to  Knoxville,  and  there,  overlook- 
ing the  field,  became  satisfied  the  venture  was  a  safe 
one.  The  matter,  however,  was  submitted  to  a  member 
of  the  Knoxville  bar,  who  advised  them  that  the  railroad 
company  itself  could  not  buy  and  hold  real  estate  for 
the  purpose  of  speculation,  and  that  it  would  be  neces- 
sar^'  to  procure  a  charter  for  a  land  company,  and,  upon 
this  being  done,  that  the  same  end  might  be  accom- 
plished by  a  subscription  of  stock  in  it  made  by  the  for- 
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luer  company  direct,  or  indirectly  by  trustees  in  its  in- 
terest. Upon  this  suggestion  a  charter  was  obtained, 
and  the  defendant  the  Knoxville  &  Fountain  City  Land 
Company  was  organized. 

In  May,  1891,  a  meeting  of  the  shareholders  of  the 
railroad  company  was  held,  at  which  the  by-laws  of  the 
company  were  amended  so  as  to  increase  the  capital 
stock  to  f  200,000.  For  this  amendment  the  entire  stock 
of  the  company  present  (being  455  shares)  voted,  and 
the  directors  were  instructed  to  offer  for  subscription 
1,500  shares  of  stock,  of  the  par  value  of  JlOO  each,  with 
the  view  of  making  good  this  increase.  At  the  same 
meeting  a  resolution  was  offered  and  adopted  directing 
the  board  of  directors  of  the  railroad  company,  as  soon 
as  the  1,500  shares  of  additional  stock  had  been  sub- 
scribed, "to  subscribe  for  and  on  behalf  of  the  Fountain 
Head  Railroad  Co.  to  the  capital  stock  of  the  Knoxville 
&  Fountain  City  Land  Co.  the  sum  of  |100,000.00,  the 
subscription  to  be  made  and  the  certificates  of  stock 
taken  either  in  the  name  of  this  company,  or  in  the  name 
of  trustees  for  the  use  of  this  company  as  it  may  be  ad- 
vised.'' 

On  the  same  day,  and  at  that  or  a  subsequent  meeting, 
fjooks  were  opened  for  subscription  for  these  additional 
shares  of  capital  stock,  resulting  in  a  subscription  by 
CuUen  &  Newman  for  700  shares  of  the  new  stock,  of  the 
par  value  of  J70,000;  and  by  George  Borgfeldt  and  his 
associates  for  800  shares,  of  the  par  value  of  |80,000. 
This  being  done,  a  motion  was  then  made  and  adopted 
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directing  the  president  of  the  company  to  subscribe  to 
the  capital  stock  of  the  land  company  the  amount  al- 
ready indicated,  and  that  this  subscription  be  made  in 
the  naiiie  of  trustees  for  the  railroad  company;  the 
names  of  these  trustees  being  set  out  in  the  motion,  and 
spread  upon  the  minutes.  The  subscription  thus  au- 
thorized was  at  once  made. 

Cullen  &  Newman  paid  for  their  700  shares  of  this 
new  stock  as  follows ;  that  is  to  say,  they  were  the  own- 
<^rs  of  168  acres  of  land,  of  which  they  made  a  convey- 
ance to  the  land  company.  They  at  the  same  time  gave 
a  check  for  f  70,000  to  the  railroad  company.  This  check 
was  taken  by  Mr.  Cullen,  the  presid€*nt  of  the  company, 
in  full  payment  of  the  subscription  of  the  stock  of  Cul- 
len &  Newman;  and  it  was  then  indorsed  by  Cullen  as 
president,  and  turned  over  to  the  land  company  in  pay- 
ment of  the  railroad  company's  subscription  of  $70,000 
to  i\\v  stock  of  that  company,  and  it  was  then  treated  as 
transferre<l  or  was  actually  transferred  by  that  company 
to  Cullen  &  Newman  in  payment  of  the  tract  of  land 
above  referred  to.  This  check  did  not  represent  money. 
The  drawers  had  no  money  in  bank  to  nu^et  it,  and  there 
was  no  purpose  on  their  part  that  it  should  be  present (»(1 
and  paid.  Its  use  was  adopted  as  a  simple  method  to 
consummate  the  transaction.  Cullen,  the  president  of  the 
railroad  company,  as  has  been  seen,  took  the  check  in 
discharge  of  the  subscription  of  Cullen  &  Newman  to 
the  stock  of  tha^  company.  He  then  delivered  it  to  the 
land  company  in  part  payment  of  the  subscription  of 
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stock  made  in  the  name  of  the  trustees  for  the  benefit  of 
the  railroad  company;  and  then  it  was  turned  over  to 
Cullen  &  Newman  by  this  latter  company,  and  dis- 
charged the  obligation  of  the  land  company  to  Cullen  & 
Newman  upon  the  conveyance  of  the  land.  This  method 
of  cancelling  indebte<lnes8  by  an  interchange  of  credits 
was  understood  by  all  of  the  parties,  and  was  contem- 
plated as  a  part  of  the  scheme. 

At  the  time  of  this  transaction,  Cullen  &  Newman 
had  already  bought  up  and  controlled,  for  themselves 
and  George  Borgfeldt  and  associates,  all  of  the  original 
stock  of  the  railroad  company,  or  afterwards  accpiired 
it,  though  it  appears  that  in  these  meetings  only  |45,50(> 
out  of  the  150,000  of  this  stock  were  present  and  voted. 

The  certificates  of  stock  issued  by  the  land  company 
in  the  name  of  the  trustees  appointed  on  behalf  of  the 
railroad  company  have  since  been  held  by  tluan  for  the 
benefit  of  that  company. 

We  have  already  seen  how  $70,000  of  this  subscription 
to  the  land  company  sto<k  was  paid.  Tlie  balance  of 
the  subscTiption  (that  is,  |30,000)  was  paid  in  cash ;  this 
being  a  part  of  the  |80,000  paid  by  Borgfeldt  and  his 
associates  to  discharge  their  liability  for  the  f80,000  of 
the  new  stock  which  they  took  of  the  capital  stock  of 
railroad  company. 

All  this  was  done  under  the  management  of  ^Ir.  Cur- 
tis Cullen,  to  whom  control  was  largely  delegate<l  by 
Borgfeldt  and  his  associates;  they  having,  as  is  evidentj, 
entire  confidence  in  his  integrity  and  business  ability. 
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At  the  time  this  was  done  it  wan  uuderstood  by  Borg- 
feldt  and  his  associates  that  CuUen  &  Newman  were  the 
owners  of  four  hundred  and  fifty  acres  of  land, 
which  was  to  be  turned  .over  to  them  by  the  land 
company.  It  turned  out,  however,  that  they  only 
owned  and  conveyed  to  that  company,  as  has  been 
before  stated,  one  hundred  and  sixty-eight  acres.  It  was 
also  understood  by  these  gentlemen  that  CuUen  & 
Newman  were  to  put  in  these  lands  at  actual  cost. 
It  subsequently  turned  out,  however,  that  they 
were  turned  over  to  the  land  company  at  double  the 
amount  they  cost  them.  This  produced  a  disagreement 
between  Cullen  &  Newman  and  Borgfeldt  and  his  asso- 
ciates, the  result  of  which  was  that  Cullen  &  Newman 
were  re<iuired  to  disgorge  their  f 25,000  or  ^0,000  of  the 
170,000  of  new  stock  that  had  been  issued  to  them.  This 
fact,  however,  has  no  material  bearing  on  this  litigation, 
and  need  not  be  further  followed. 

As  has  already  been  stated,  Borgfeldt  and  his  associ- 
ates paid  into  the  treasury  of  the  railroad  company  f80,- 
000  for  their  stock,  and  that  of  this  amount  f30,000  wa«s 
used  in  paying  on  the  subscription  of  stock  by  that  com- 
pany to  the  land  company.  The  remainder  of  this  cash 
payment  was  used  by  the  railroad  company  in  purchas- 
ing new  engines  and  paying  outstanding  liabilities  of  the 
railroad  company,  and  in  other  ways,  newlless  to  men- 
lion. 

As  has  been  already  seen,  there  w^as  f 4,500  of  the  origi- 
nal stock  of  the  railroad  company,  which  seems  not  to 
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have  been  represented  at  the  meetings  of  the  share- 
holders held  in  May,  1891,  when  these  various  trans- 
actions were  resolved  upon;  but  the  court  of  chancery 
appeals  finds  that  all  the  stock  was  then  owned  and  con- 
trolled by  Cullen  &  Newman  and  by  Borgfeldt  and  his 
associates,  or  was  soon  after  acquired  by  them,  and  that 
all  of  this  stock  assented  to  these  transactions  as  made ; 
that  afterwards  all  of  the  original  certificates  of  the 
150,000  of  stock  were  surrendered,  and  new  certificates 
issued  and  accepted  in  their  places.  That  court  further 
finds  that  ^Vhen  the  subscription,  after  the  increase  of 
the  capital  stock  to  |200,000,  was  made  by  the  railroad 
company  to  the  stock  of  the  land  company,  it  was  as- 
sented to  by  the  holders  of  all  the  stock  of  the  railroad 
company,  and  that  this  latter  company  had  subscribed 
for  and  taken  all  the  stock  of  the  land  company,  so  that 
the  entire  transaction  was,  as  a  matter  of  fact,  under- 
stood by  all  the  stockholders  of  the  railroad  company, 
and  was  agreed  to  or  afterwards  ratified  by  all  the  stock- 
holders of  the  railroad  company,  when  this  subscription 
was  made,  so  that  the  whole  transaction  was  one  of 
unanimous  consent  by  all  the  stockholders  of  the  rail- 
road company,  both  old  and  new.'' 

The  result  of  these  transactions,  instead  of  being  prof- 
itable, as  was  anticipated  by  the  parties  engaged  in  them, 
proved  to  be  disastrous.  The  land  taken  from  Cullen 
ft  Newman,  or  afterwards  purchased  through  them,  cost 
the  land  company  1235,000,    The  operations  of  the  rail- 
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road  company  were  evidently  not  profitable.  The  land 
boom  which  ex:isted  at  the  time  the  land  company  was 
formed  soon  collapsed.  The  indebtedness  of  both  com- 
panies seems  rapidly  to  have  increased.  Both  alike  in 
their  financial  stress  looked  to^  and  were  relieved  by  ad- 
vances made  by,  George  Borgfeldt  and  his  .associates, 
until  at  the  time  of  the  filing  of  the  present  bill  the  rail- 
road company  was  indebted  to  these  parties,  aB  is  al- 
leged, in  something  like  f  40,000,  and  the  indebtedness 
of  the  land  company  to  them  amounted  to  something 
over  1300,000.  This  latter  indebtedness  grew  out  of  the 
fact  that  these  parties  were  compelled  to  furnish  the 
money  to  pay  the  purchase  price  of  the  new  lands  bought 
by  the  land  company,  and  to  remove  incumbrances  on 
these  lands,  as  well  as  on  those  turned  over  to  the  com- 
pany by  CuUen  &  Newman,  and  to  paj  for  improvements 
of  the  railroad  properties. 

From  the  time  of  the  organization  of  the  land  com- 
pany, the  two  companies  have  had  the  same  boards  of  di- 
rectors, and  they  have  been  regarded  by  the  stockholders 
and  directors  of  each  as  being  in  a  large  measure  one. 
So  close  has  been  the  relationship  of  these  companies, 
that  beginning  as  early  as  February,  1892,  the  Knoxville 
&  Fountain  City  Land  Company  was  authorized  by  its 
shareholders  to  issue  demand  notes  to  raise  mon^  to 
meet  its  liabilities,  and  the  Fountain  Head  Railroad 
Company  was  authorized  by  its  shareholders  to  indorse 
these  notes ;  and  it  has  turned  out  that  at  the  filing  of 
this  bill  the  railroad  company,  in  addition  to  its  own 
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legitimate  debts,  was  also  liable  as  indorser  upon  all  the 
paper  issued  by  the  land  company  to  Borgfeldt  and  his 
associates  for  money  advanced  by  them  for  the  benefit  of 
that  company,  amounting  to  the  large  sum  set  out  above. 
In  the  vear  of  1896  the  firm  of  CuUen  &  Newman 
failed,  and  about  this  time  they  transferred  the  stock 
held  by  them  in  the  railroad  company  to  the  complainant 
and  other  intervening  petitioners,  to  be  held  by  them  as 
collateral  to  secure  their  debts.  While  thus  pledged, 
none  of  it  was  transferred  on  the  books  of  the  company 
until  a  short  time  before  the  filing  of  the  bill  in  this  case, 
in  the  year  1900,  and  some  of  it  was  only  transferred 
after  the  bill  was  filed.  All  this  time,  while  these  trans- 
actions were  going  on,  this  stock  stood  in  the  names  of 
Cullen  &  Newman,  and  was  voted  by  them  as  their  own 
in  the  various  meetings  that  were  held,  authorizing  or 
approving  these  various  transactions.  Shortly  before 
the  bringing  of  the  present  suit,  some  of  these  parties, 
under  the  power  given  them  in  their  pledges,  sold  the 
stock  and  bought  it  in,  and  others  pursued  this  method 
after  its  institution.  Upon  these  facts,  there  can  be  no 
doubt  that  in  subscribing  for  stock  in  the  land  company 
the  railroad  company  exceeded  its  charter  powers,  and 
was  guilty  of  an  ultra  vires  act,  and  this  is  not  altered 
by  the  facts  that  this  subscription  was  made  in  the 
names  of  trustees  for  the  company.  And  we  think  there  is 
as  little  doubt  that,  with  proper  parties  before  the  court, 
this  subscription  of  stock  would  be  canceled,  and  the 
land  company  would  be  compelled  to  pay  back  whatever 
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amount  of  money  it  received  from  the  officers  of  the  rail- 
road company  in  discharge  of  this  unauthorized  and 
illegal  subscription.  And  it  is  also  true  it  is  well  settled 
as  a  rule  of  law,  in  the  absence  of  express  or  necessarily 
implied  power  given  in  the  charter,  that  one  corporation 
cannot  indorse  paper  for  the  accommodation  of  another, 
so  that,  at  the  instance  of  parties  not  disqualified  to  act, 
a  court  of  equity  would  in  this  case  relieve  the  railroad 
com[)auy  from  liability  on  the  indorsements  of  the  paper 
issuHi  by  the  land  company,  now  held  by  George  Borg- 
feldt  and  his  asso(*iates.  The  question  is,  are  the  com- 
plainants in  an  attitude  to  ask  for  such  relief? 

In  addition  to  the  above  rules  of  law  in  regard  to  the 
charter  powers  of  corporations,  which  are  so  well  settled 
that  they  scarcely  need  a  citation  of  authority,  there  is 
another  principle  which  is  equally  clear,  and  that  is  that 
courts  of  equity  are  prompt  to  redress  the  injuries  of 
minority  stockholders  against  the  wrongdoing  of  major- 
ities; and,  in  view  of  the  relations  which  exist  between 
them  and  the  corporation  and  its  officers,  the  general 
rule  is  they  are  bound  to  seek  their  remedy  through  the 
corporation  at  a  meeting  of  its  shareholders,  or  by  appli- 
cation to  those  in  charge  of  its  affairs.  If  relief  cannot 
l>e  obtainwl  by  either  of  these  methods,  then  they  them- 
selves can  come  into  equity  seeking  it.  The  only  excep- 
tion to  the  rule  requiring  the  minority  stockholders  to 
procee<l  thus  before  they  institute  proceedings  in  behalf 
of  themselves  and  their  stockholders  is  when  it  appears 
that  to  seek  such  relief  through  these  regular  channels 
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would  be  an  idle  ceremony.  Howes  v.  Oakland^  104  U. 
S.,  450, 26  L.  Ed.,  827;  Detroit  v.  Deane,  106  U.  8.,  537, 1 
Sup.  Ct.,  560,  27  L.  Ed.,  300. 

It  may  be  conceded,  in  view  of  this  exception  to  the 
general  rule,  upon  the  averments  of  the  present  bill,  as 
well  as  the  case  made  out  by  the  testimony,  that  redress, 
if  obtainable  at  all  by  the  complainant  and  the  interven- 
ers, could  only  be  secured  by  a  bill  such  as  the  present 
one.  So  it  may  be  said  that,  if  the  complainant  and  these 
interveners  are  entitled  to  a  status  in  court,  they  have 
made  good  their  right  to  it. 

Treating  this  case  as  if  CuUen  &  Newman  had  filed  the 
present  bill,  or  that  these  complaining  parties  occupy  no 
higher  ground  than  would  CuUen  &  Newman,  in  view  of 
the  facts  found  by  the  court  of  chancery  appeals,  are 
they  entitled  to  the  relief  sought  at  the  hands  of  the 
chancellor?  From  the  facts  already  stated,  we  have 
here  a  case  where  the  parties  complaining,  by  their  ac- 
tive co-operation  with  all  the  other  stockholders  of  the 
railroad  company,  brought  about  the  ultra  vires  compli- 
cation from  which  they  now  seek  to  be  relieved.  Will 
their  complaint  be  listened  to?  In  Greenes  Brice's 
Ultra  Vires,  p.  783,  mere  acquiescence  in  unauthorized 
and  illegal  transactions  will  be,  it  is  said,  suiHcient  to 
repel  complaining  stockholders.  That  author  uses  these 
words:  "If  an  act  be  ultra  vires,  a  corporation  may 
raise  the  objection,  whether  against  a  corporation  or 
against  a  creditor  or  other  contracting  party  attempting 
to  enforce  such  act,  or  his  alleged  claims  or  rights  re- 
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suiting  therefrom.  Bat  if  an  incorporator  desire  pro- 
tection against  the  party  who  has  thus  dealt  with  the 
corporation,  he  must  have  been  prompt  and  energetic  in 
repudiating  the  transaction,  as  he  can  be  bound  by  ac- 
quiescence. So,  if  he  do  not  quickly  object,  and  give  his 
objection  vitality,  the  creditor  will  be  justified  in  an- 
swering that  he  consents." 

Mr.  Cook,  in  his  work  on  Corporations  (volume  2,  sec- 
tion 730),  says:  '^ After  a  stockholder  has  knowledge 
of  an  ultra  vires,  fraudulent,  or  negligent  act  of  the  di- 
rectors, he  must  institute  his  suit,  if  at  all,  within  a  rea- 
sonable time  thereafter.  As  to  what  will  constitute  a 
reasonable  time,  depends  on  the  circumstances  of  the 
case.  If  it  is  evident  that  the  stockholder  is  waiting  to 
see  whether  the  unauthorized  act  will  be  profitable  to  the 
corporation,  the  court  will  refuse  to  grant  him  any  re- 
lief. So,  also,  if  a  stockholder,  after  a  full  knowledge 
of  the  facts,  stands  by  and  allows  large  operations  to  be 
completed  or  money  expended  or  alterations  to  be  made 
before  he  brings  suit,  he  is  guilty  of  laches,  and  his 
remedy  is  barred.  In  like  manner,  where  the  stock- 
holder, with  full  knowledge,  has  accepted  the  benefit  of 
the  act,  he  cannot  complain  thereafter ;  and,  in  general, 
where  it  is  clear  that  the  stockholder  had  a  full  knowl- 
edge of  all  the  essential  facts  of  an  act  which  he  might 
bring  a  suit  to  remedy,  but  which  for  an  unreasonable 
length  of  time  he  fails  to  object  to  by  a  bill  in  equity,  he 
will  be  held  guilty  of  laches,  and  his  right  to  institute 
his  suit  is  barred.'' 
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Mr.  Clark,  in  his  condensed,  bnt  yaluable  work  on 
Corporations  (Hornbook  Series),  on  this  subject,  says: 
"Stockholders  may  be  precluded  by  acquiescence,  laches, 
or  estoppel  from  bringing  suit  to  redress  injuries  to  the 
corporation  by  the  directors  or  other  officers,  or  by  the 
majority  of  the  stockholders,  or  by  a  third  person,  for 
such  suits  are  subject  to  the  familiar  principle  of  equity 
jurisprudence  that  acquiesq^ence  in  a  course  of  conduct 
by  one  interested  in  it  especially  when  the  rights  of 
others  are  effected  thereby,  will  induce  the  court  to  re- 
fuse him  relief.  .  .  .  Thus  it  was  held  .  .  . 
that  a  stockholder  could  not  bring  suit  for  improper  in- 
vestments of  corporate  funds  made  three  years  before,  if 
he  knew  them  at  the  time  and  did  not  object ;  and  it  has 
often  been  held  that  a  stockholder  is  estopped  to  object 
to  corporate  acts  done  with  his  consent."  To  this  text 
the  author  cites  Dunphy  v.  Association,  146  Mass.,  495, 
16  N.  E.,  426;  1  Cumming,  Cas.  Priv.  Corp.,  769;  Dimp- 
fel  V.  Railroad,  110  U.  S.,  209,  3  Sup.  Ct,  573,  28  L.  Ed., 
121;  Allen  v.  Wilson  (C.  C),  28  Fed.,  677 ;Boyce  v.  Goal 
Co.,  37  W.  Va.,  73,  16  S.  E.,  501;  Alexander  v.  Searcy, 
81  Ga.,  536,  8  S.  E.,  630,  12  Am.  St.  Rep.,  337 ;  Peabody 
V.  Flint,  6  Allen,  54 ;  Gregory  v.  Patchett,  33  Beav.,  595 ; 
Ashursfs  Appeal,  60  Pa.,  290;  Watts^  Appeal,  78  Pa., 
370;  Stewart  v.  Trans.  Co.,  17  Minn.,  372  (Gil.  348). 

In  2  Beach  on  Priv.  Corp.,  section  887,  the  rule  is  an- 
nounced in  these  words :  "The  right  to  redress  corpor- 
ate acts  ceases  when  the  members  have  consented  to  the 
will  of  the  majority/*    Mr.  Morawetz  (on  Corp.,  in  sec- 
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tions  261,  262,  267,  623-625)  lays  down  the  same  rule,  as 
does  also  Judge  Thompson  in  the  fourth  volume  (sec- 
tions 4569  and  4571),  and  Mr.  Taylor  in  sections  275- 
281,  of  their  several  works  on  corporations. 

In  Alexander  v.  Searcy,  81  Qa.,  545,  8  S.  E.,  630,  12 
Am.  St.  Rep.,  337 — ^a  suit  instituted  by  minority  stock- 
holders complaining  of  ultra  vires  acts — it  was  held  that 
where  notice  of  purchasers  of  stock  of  another  corpora- 
tion was  had  by  the  directors  and  stockholders,  and  the 
purchasing  corporation  regularly  voted  the  stock,  and 
had  expended  large  sums  of  money  for  the  benefit  of  the 
corporation  under  resolution  of  its  stockholders,  after 
from  seven  to  fifteen  years  from  the  date  of  the  purchase 
a  court  of  equity  would  not  listen,  among  other  things, 
to  the  complaint  of  the  minority  stockholders  that,  being 
a  corporation,  it  had  no  power  under  its  charter  to  make 
such  purchase. 

In  Taylor  v.  Railroad,  4  Woods,  575,  13  Fed.,  152,  the 
court  says :  '^A  stockholder  of  a  corporation  will  not  be 
allowed,  after  an  unreasonable  time,  to  disturb  or  re- 
scind a  contract  made  by  his  corporation  after  the  same 
has  been  fully  executed,  on  the  ground  that  it  is  ultra 
vires  and  in  excess  of  the  corporate  powers  granted 
by  the  charter  of  the  corporation."  And  in  SteuHirt  v. 
Transportation  Co.,  17  Minn.,  372  (Gil.  348),  the  court 
says :  ^^If  a  stockholder  assents  to  acts  ultra  vires,  or, 
although  not  originally  or  expressly  assenting,  has  for 
an  unreasonable  time  acquiesced,  and  has  permitted 
them  to  go  unquestioned,  so  that  other  parties  who  have 
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acted  upon  the  faith  of  them  (as,  for  instance,  by  mak- 
ing large  appropriations  of  money)  would  suffer  great 
injury  from  their  repudiation,  a  court  of  equity  would 
not  be  easily  induced  to  grant  relief  at  the  instance  of 
such  stockholders."  In  Peahody  v.  Flint,  6  Allen,  54, 
an  acquiescence  and  delay  of  three  and  one-half  years 
waa  held  to  be  a  bar  to  such  relief;  in  Gregory  v. 
Patchett,  33  Beav.,  595,  six  years  were  held  to  be  a  bar ; 
and  in  Ashursfs  Appeal,  60  Pa.,  290,  seven  years  were 
held  to  be  a  bar;  and  in  Dimpfel  v.  Railroad,  110  XJ.  8., 
209, 3  Sup.  Ct,  573,  28  L.  Ed.,  121,  three  years  and  eight 
months  were  held  to  be  a  bar. 

As  was  well  said  by  the  court  in  Alexander  v.  Searcy, 
supra :  "The  general  rule  we  deduce  from  the  authori- 
ties ...  is  that  while  a  minority  of  the  stockholders 
of  a  corporation  may  maintain  a  bill  in  equity  in  behalf 
of  themselves  and  their  stockholders  for  fraud,  conspir- 
acy, or  acts  ultra  vires  against  the  corporation,  its  offi- 
cers, and  others  who  participated  therein,  when  the 
minority  stockholders  have  been  injured  or  damaged  by 
said  acts,  they  must  act  promptly,  and  not  wait  an  un- 
reasonable length  of  time.  If  they  postpone  their  com- 
plaint for  an  unreasonable  length  of  time,  they  forfeit 
l^eir  right  to  equitable  relief." 

In  RaUroad  v.  Railroad,  3  De  Gex,  M.  &  G.,  341,  it  is 
said:  "Where  the  summary  interference  of  this  court 
is  invoked  in  cases  of  this  nature,  it  must  be  invoked 
promptly.  Parties  who  have  lain  by  and  permitted  a 
large  expenditure  to  be  made  in  contravention  of  tho 
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rights  for  which  they  contend  cannot  call  upon  this  conr^ 
for  its  summary  interference/'  And  in  Smith  v.  Clay, 
3  Brown^  Gh.,  639,  it  was  announced  that  ^^nothin^  can 
call  forth  this  court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence.  Where  these  are  want- 
ing, the  court  is  passive  and  does  nothing." 

In  the  Alexander  v.  Searcy  case,  above  quoted  from, 
the  same  argument  is  made  as  in  the  case  at  bar ;  that  is, 
that  no  amount  of  acquiescence  on  the  part  of  the  stock- 
holders will  make  an  act  l^al  which  is  illegal ;  in  other 
words,  that  no  amount  of  acquiescence  on  the  part  o1 
the  stockholders  would  give  power  to  the  Fountain  Head 
Railroad  Company  to  purchase  and  own  stock  in  the 
land  company,  or  to  indorse  its  paper,  in  the  absence  of 
a  law  authorizing  it.  To  this  argument  that  court  re- 
plied, afl  we  think  properly :  "We  concede  that,  but,  in 
our  opinion,  it  does  not  follow  that,  because  a  railroad 
company  has  no  power  to  purchase  or  own  stock  in  an- 
other railroad  company,  a  stockholder  who  has  acqui- 
esced therein  for  fifteen  years  should  have  a  right  to  ob- 
ject It  may  be  true,  and  doubtless  is,  that  no  assent  or 
acquiescence  of  the  stockholders  can  validate  such  an 
act;  but  it  is  a  different  question  whether,  after  a  long 
acquiescence,  the  stockholders  may  take  advantage  of 
i^he  invalidity  of  such  acts.  The  act  of  purchasing  and 
owning  and  voting  stock  in  any  railroad  company  by  an- 
other railroad  company  may  be  ultra  vires  so  far  as  the 
public  are  concerned,  but  we  do  not  think  that  a  stock- 
holder who  has  acquiesced  for  fifteen  years,  and  who  has 
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received  money  from  the  corporation  by  reason  of  the 
illegal  act»  should  be  allowed  to  make  that  question. 
His  acquiescence  does  not  render  valid  the  illegal  act  of 
the  corporation,  but  will  prevent  him  from  taking  ad- 
vantage of  its  invalidity.  The  public  or  the  State  is  not 
8o  bound.  The  State,  through  its  proper  officers,  may 
at  any  time  commence  proceedings  to  prevent  it,  or  de- 
clare it  ultra  vires  or  illegal."  If  it  be  true  that  mere 
acquiescence  or  laches  will  preclude  a  stockholder  from 
making  such  question,  then  what  show  of  right  has  a 
holder  of  stock,  who  has  from  time  to  time  given  his 
consent  in  open  meeting  to  the  doing  of  the  acts  of  which 
he  now  complains? 

Nor  do  the  transferees  of  stock,  such  as  are  the  com* 
plainant  and  the  interveners  in  this  suit,  stand  in  any 
other  or  different  position  from  Cullen  &  Newman.  Mr, 
M'orawetz,  at  section  267,  vol.  1,  of  his  work  on  Corpora- 
tions says :  "A  purchaser  of  shares  acquires  no  greater 
rights  than  the  prior  holder.  If  a  violation  of  the  cor- 
porate rights  is  acquiesced  in  by  all  the  other  holders  of 
stock,  the  action  becomes  extinguished  thereby,  and  no 
other  holders,  present  or  future,  would  be  entitled  to 
complain."  And  again,  in  section  265,  the  same  author 
says :  ^'A  shareholder  who  has  acquired  his  shares  after 
ap  unauthorized  transaction  had  taken  place  certainly 
cannot  place  his  complaint  on  the  ground  that  he  has 
suffered  a  wrong,  or  that  his  equitable  rights  have  been 
infringed.  Under  these  circumstances,  a  plaintiff^s 
cause  of  action,  if  he  have  any,  is  derived  by  purchase 
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and  transfer  from  the  holder  of  the  share/'  And  in  sec- 
tion  264  it  is  said :  ''If  it  appears  in  the  progress  of  a 
suit  that  the  complainant  is  personally  disqualified  from 
suing,  the  suit  cannot  proceed,  although  the  other  share- 
holders are  entitled  to  relief.  As,  on  the  one  hand,  the 
plaintiff  who  has  the  right  to  complain  of  an  act  done  to 
a  numerous  society,  of  which  he  is  a  member,  is  entitled 
to  sue  on  behalf  of  himself  and  of  others  similarly  inter-  ' 
ested,  although  no  other  may  wish  to  sue.  So,  although 
there  be  a  hundred  who  wish  to  institute  a  suit,  and  are 
•  entitled  to  sue,  still,  if  they  sue  by  a  plaintiff  who  has 
personally  precluded  himself  from  suing,  that  suit  can- 
not proceed." 

These  texts  of  the  author  are  supported  by  authoritieB 
of  the  greatest  weight.  Among  them  are  to  be  found  Bert 
V.  British,  etc.,  Aas^n,  4  De  Gex  &  J.,  158;  Belmont  v. 
Erie  Ry.  Co.,  52  Barb.,  663 ;  Hubbell  v.  Warren,  8  Allen,. 
173;  Central  Railroad  v.  Collins,  40  Ga.,  616;  Kent  v. 
Quicksilver  Mining  Co,,  78  N.  Y.,  159. 

"It  is  true,"  says  Mr.  Morawetz  in  section  263,  "a 
shareholder  who  has  acquiesced  in  an  unauthorized  act 
is  not  bound  to  submit  to  all  future  acts  of  a  similar 
character,  nor  is  a  shareholder  who  has  acquiesced  in  the 
making  of  an  unauthorized  and  illegal  contract  neces- 
sarily precluded  from  applying  to  the  courts  to  redrees 
its  performance;  .  .  .  but  the  courts  are  entitled 
to  exercise  a  wide  discretion  in  cases  of  this  description. 
They  should  certainly  not  allow  a  shareholder  to  change 
his  mind|  and  apply  for  an  injunction  to  redress  the  per- 
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formaiioe  of  a  contract  to  which  he  had  previously  con- 
sented, in  any  case  in  which  this  would  be  unfair  to  other 
persons/'  Citing  Rooks  v.  S.  W.  Ry.  Co.,  1  Sm.  &  C, 
142 ;  Oraham  v.  Burkenhead  Ry,  Co.,  2  McN.  &  G.,  146 ; 
Leo  V.  U.  P.  Ry.  Co.,  [C.  C]  19  Fed.,  283. 

TMiile,  under  authority  of  the  rule  stated  in  this  last 
quotation,  we  think  that  the  parties  complaining  in  this 
suit  would  be  entitled  to  relief  as  against  similar  acts 
to  those  passed  which  they  seek  to  set  aside,  done  after  a 
reasonable  protest  against  their  repetition,  yet  neither 
under  it  nor  any  other  authority  to  which  we  have  re- 
ferred in  the  course  of  this  opinion,  nor  under  any  to 
which  our  attention  has  been  called  in  the  course  of  argu- 
ment, can  they  ask  to  be  relieved  from  liability  incurred 
or  acts  done  before  the  filing  of  their  bill,  either  with 
their  sanction,  or  that  of  the  transferrers  of  the  stock 
which  they  now  hold.  But  it  is  insisted  that,  whatever 
may  be  the  state  of  the  law  elsewhere,  our  own  cases  are 
contrary  to  this  ruling.  We  think,  however,  an  exam- 
ination of  them  does  not  support  this  insistence,  and 
that  no  one  of  them  announces  a  principle  that  is  in  con- 
flict with  the  rule  of  fairness  and  right  which  precludes 
a  party  from  attacking  successfully  a  corporate  act, 
however  unauthorized  it  may  be,  to  which  he  has  given 
his  consent,  or  in  which  there  has  been  an  acquiescence 
for  the  length  of  time  disclosed  in  this  record. 

In  Marble  Co.  v.  Harvey,  92  Tenn.,  116,  20  S.  W.,  427, 
18  L.  R.  A.,  252,  36  Am.  St.  Rep.,  71,  there  was  an  effort 
1^  a  corporation  tc  enforce  an  ultra  vires  contract  as 
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against  the  other  party  to  this  contract;  and  it  was  held^ 
and  properly,  that  such  a  suit  could  not  be  maintained. 
In  the  case  of  Orant  y.  Lookout  Mountain  Co.,  93  Tenn., 
691,  28  S.  W.,  90,  27  L.  R  A.,  98,  it  was  simply  held  that 
a  corporation  is  liable  for  reasonable  attorney's  fees  in- 
curred in  the  succesful  prosecution  of  a  just  and  neces- 
sary suit  by  a  minority  of  its  stockholders  against  itself, 
its  of&cers  or  directors,  for  the  benefit  of  the  company, 
to  enjoin  the  fraudulent  disposition  of  its  properties, 
or  to  recover  properties  already  fraudulently  trans- 
ferred, and  that  the  attorneys  successfully  prosecuting 
the  suit  were  entitled  to  a  lien  upon  the  property  re- 
covered therein.  In  such  a  suit  the  judicial  machinery 
of  the  court  is  set  in  motion  by  the  dissenting  share- 
holders for  the  benefit  of  the  corporation,  and  the  final 
relief,  when  obtained,  belongs  to  the  corporation,  and 
not  to  the  stockholder  plaintiff.  That  case,  however,  is 
to  be  distinguished  from  this,  in  that  the  minority  share- 
holders thus  suing  had  never  disqualified  themselves, 
either  by  consent  actually  given,  or  long  acquiescence  in 
the  acts  of  fraud  of  which  they  made  successful  com- 
plaint In  Railroad  v.  Sneed,  99  Tenn.,  1,  41  S.  W.,  364, 
47  S.  W.,  89,  an  effort  was  made  to  hold  the  defendant 
on  a  subscription  to  an  ultra  vires  and  unlawful  in- 
crease of  the  capital  stock  of  a  railroad  company ;  and  it 
was  ruled  that  although  the  defendant  had  been  a  di- 
rector in  the  company  by  virtue  of  this  stock,  and  paid 
up  a  large  portion  of  his  subscription,  yet  the  contract 
would  not  be  enforced  against  him  or  his  representa- 


3  Gates]  SEPTEMBEB  TERM,  1903.  79 

McCampbell  v.  Railroad. 

tives.  As  will  be  seen,  this  was  an  eflfort  to  enforce  per- 
formance by  the  corporation  itself  of  a  contract  which  it 
had  no.  right  to  make.  The  case  of  State  v.  Mitchell^ 
104  Tenn.,  336,  58  S.W.,  365,  we  think,  has  no  bearing 
on  the  question  we  have  been  discussing. 

So  it  is  we  are  constrained  to  hold,  upon  the  whole 
case,  the  complainant  and  the  interveners^  occupying 
the  position  they  do,  are  not  entitled  to  the  decree  which 
they  seek  by  their  bill.  They  cannot  follow  the  funds 
of  the  railroad  company  into  the  real  estate  acquired  by 
the  land  company;  nor  are  they  entitled  to  a  decree 
against  the  managing  owners  ot  the  railroad  company 
for  investing  its  capital  in  the  stock  of  the  land  company, 
nor  to  a  decree  relieving  the  railroad  company  from  ita 
liability  upon  indorsements  of  the  paper  of  the  land 
company  held  by  Borgfeldt  and  his  associates  at  the  time 
of  the  institution  of  this  suit  The  court  of  chancery 
Appeals  held  that  they  were  entitled  to  have  these  two 
companies  disassociated,  and  the  relations  between  them 
dissevered ;  and,  to  this  end,  that  court  decreed  that  the 
stock  held  by  the  railroad  company  in  the  land  company 
should  be  sold,  and  its  proceeds  paid  into  the  treasury 
of  the  former  company.  This  relief  was  not  contem- 
plated by  the  bill,  and  is  in  the  face  of  the  logic  of  this 
opinion,  yet,  as  no  complaint  was  made  of  this  part  of 
the  decree  by  either  party,  we  are  disposed  to  affirm  it, 
and  direct  its  execution,  if  complainant  desires  it. 
We  think,  however,  that,  under  the  authority  of  the  rule 
announced  in  section  263  of  Morawetz  on  Corporations, 
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si»t  out  in  full  in  a  former  part  of  this  opinion,  that  com- 
]>Iainant  and  the  interveners  are  entitled  to  be  relieved 
from  liability  incurred  by  the  railroad  company  in  the 
indorsement  of  the  paper  of  the  land  company  made 
since  the  institution  of  this  suit,  where  that  paper  em- 
braced new  debts  incurred  by  the  latter  company  with 
Borgfeldt  and  his  associates,  but  that,  so  far  as  these 
indorsements  cover  liabilities  which  were  incurred  be- 
fore the  filing  of  the  bill,  they  are  entitled  to  no  such  re- 
lief. 

The  case  will  be  remanded,  if  appellants  so  desire, 
with  a  view  of  effectuating  a  sale  of  the  stock  before  re- 
ferred to,  under  the  orders  of  the  chancellor,  and  also 
for  the  purpose  of  stating  an  account  between  the  rail- 
road company  and  Borgfeldt  and  his  associates,  with  a 
view  of  ascertaining  the  liability  of  the  company  to  them 
for  advances  made  for  its  benefit,  and  also  with  a  view  of 
(eliminating  from  the  indorsed  paper  all  sums  advanced 
by  Borgfeldt  and  associates  to  the  land  company  since 
the  filing  of  the  present  bill,  embraced  in  any  indorsed 
[)aper  now  held  by  them,  and  of  any  usury  that  may  be 
found  in  the  various  claims  of  Borgfeldt  and  associates. 
We  agree  with  the  court  of  chancery  appeals  that  no 
case  is  made  out  which  would  authorize  a  court  of  eiiuity 
to  take  the  management  of  the  railroad  company  out  of 
the  hands  of  the  majority  stockholders,  or  to  wind  it  up 
as  an  insolvent  corporation. 

With  the  modifications  indicated  above,  the  decree  of 
that  court  is  affirmed. 
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Low  V.  State. 
(Knoxville.     September  Term,  1903.) 

1.  SPECIAL  JUDGES.  Anthority  and  jurisdiction  of,  limited  to 
term  at  which'  elected. 
Under  our  statute  providing  for  the  election  of  a  special  judge 
"for  the  occasion"  when  the  "regular  judge  fail  to  attend,  or, 
if  in  attendance,  can  not  properly  preside  in  a  cause  or  causes 
pending  .  .  .  ,  or  is  unable  to  hold  the  court,"  the  authority 
and  jurisdiction  of  a  special  judge,  elected  by  the  attorneys 
present,  as  provided  by  said  statute,  expire  with  the  adjourn- 
ment of  the  term  of  court  which  he  is  elected,  and  a  conviction 
of  crime  at  a  trial  held  before  him  at  a  subsequent  term  is 
void.     {Po9t,  pp.  84^9.) 

Acts  cited  and  construed:     Acts  of  1870,  ch.  78. 

Code  cited  and  construed:      (S.)    5730,   6731,  5732;    (M.   &  V.) 
4695.  4696,  4697. 

3.  SAME.  Same.  No  authority  to  preside  in  criminal  cases  at 
subsequent  term,  even  by  consent. 
It  is  well  settled  in  this  State  that  a  person  charged  with  crime 
can  not  be  tried  by  other  than  a  judge  constitutionally  elected 
and  qualified,  even  J>y  consent,  A  person  charged  with  crime 
ought  never  to  be  required,  nor  permitted  to  select  a  judge  to 
try  his  case,  and  even  if  the  legislature  might  constitutionally 
authorize  a  departure  from  the  rule«  there  is  no  statute  sanc- 
tioning the  proceedings — the  statute  authorizing  parties  to  elect 
a  judge  by  consent  limits  the  right  to  civil  cases.  (Post,  pp. 
88-89.) 

Code  cited  and  construed:     (S.)  3921;    (M.  &  V.)  3029. 

Case  cited  and  approved:    Neil  v.  State,  2  Lea,  674. 
Ill  Tenn— 6 
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8.  SAMB.  Xlection  of,  insulficieiit  anthentication. 
Where  no  record  is  made  of  the  election  of  a  special  Judge  upon 
the  minutes  of  the  term  at  which  he  is  elected,  neither  a  nunc 
pro  tunc  order  entered  at  a  subsequent  term  by  a  special  Judge 
elected  to  try  a  particular  case  reciting  the  election  at  a  pre- 
vious term,  nor  the  fact  that  the  regular  judg«  signed  the  final 
adjourning  order  of  the  term  at  which  such  nunc  pro  tune  order 
was  entered,  is  a  sufficient  authentication  of  the  election  of  a 
special  Judge  at  a  prior  term.    {Post,  p,  89.) 

4,  SAKE.  Power  to  hold  election  lor,  Tested  in  clerk,  who  ahoold 
make  record  of  same. 
Power  to  hold  the  election  for  a  special  Judge  "for  the  occasion/' 
declare  the  result,  and  administer  the  oath  of  office  is  vested 
in  the  clerk,  and  must  be  exercised  by  him  alone,  whose  duty 
it  is,  both  under  the  statute  construed  above,  and  that  requir- 
ing him  to  keep  a  record  of  the  proceedings  of  the  court,  to 
make  a  record  of  the  election  at  the  time  It  is  held,  and 
authenticate  such  election  by  his  official  signature.  {Post,  pp, 
89-90.) 

6.    SAKB.    Sequisitea  of  order  of  election  of  special  judge  to  hold 
a  term  of  court. 

An  order  showing  the  election  of  a  special  Judge  to  hold  court 
on  account  of  the  absence  of  the  regular  Judge  should  be 
entered  upon  the  minutes  as  a  part  of  the  caption  of  the  pro- 
ceedings of  the  term,  and  should  show  failure  of  the  regular 
Judge  to  attend,  or  his  inability  to  attend  the  court;  that  an 
election  was  held  by  the  clerk  at  which  the  person  selected  to 
preside  was  duly  elected  by  a  majority  of  the  attorneys  of  the 
court  then  present  and  residents  of  the  State;  that  such  person 
was  also  in  attendance,  a  resident  of  the  State  and  possessed 
of  all  the  qualiflcatlons  of  a  Judge  of  such  court,  and  that  be- 
fore entering  upon  his  duties  the  oaths  of  office  required  of 
both  regular  and  special  Judges — which  should  be  copied  in  fall 
upon  the  record  and  signed  by  the  special  Judge— were  duly  ad- 
ministered to  him.     (Post,  p.  90.) 
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6.  BAITB,    Beqvisites  of  order  of  election  of  special  judge  to  try 
particiilar  case  or  caaee. 

Where  the  election  of  a  special  Judge  is  to  try  a  certain  case  or 
cases,  the  entry  should  be  made  under  the  style  of  the  case  or 
cases  to  be  tried  and  show,  in  addition  to  the  facts  stated  in  the 
last  headnote,  the  disqualification  of  the  regular  Judge,  and 
that  the  attorneys  interested  took  no  part  in  the  election.  {Post, 
p.  »0.) 

7.  SAME.    Becord  of  election  of,  should  be  verified  by  clerk. 
The  record  of  the  election  and  qualification  of  a  special  Judge 

should  be  verified  by  the  official  signature  of  the  clerk,  and  will 
constitute  a  part  of  the  record  of  the  case.    {Post,  p.  91.) 

8.  SAME.    Duty  of,  to  see  that  proper  entry  of  election  is  made. 
While  he  has  no  control  over  his  election,  and  is  not  authorized 

to  authenticate  the  record  of  same,  it  is  the  duty  of  a  special 
Judge  to  see  that  a  proper  record  is  made  by  the  clerk  before 
he  signs  the  decree  or  Judgment  made  by  him.     {Post,  p.  91.) 

9.  SAME.    Authority  of,  in  criminal  cases  must  appear. 

The  authority  of  the  Judge  to  preside  must  appear  in  all  crimi- 
nal cases,  and  should  not  be  left  to  presumption  or  inference 
in  any  case.    {Post,  p.  91.) 


FROM  ANDERSON. 


Appeal  in  error  from  Circuit  Court  of  Anderson 
County. — John  P.  Rogers,  Special  Judge. 

C.  J.  Sawybb,  Xbn  Z.  Hicks  and  Young  &  Young,  for 
Low. 

Attobnby-Genebal  Gates  and  J.  A,  Fowlbs^  for 
State. 
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Me.  Justice  Shields  delivered  the  opinion  of  the 
court. 

Pinly  Low,  the  plaintiff  in  error,  was  indicted  in  the 
circuit  court  of  Anderson  county  for  the  homicide  of 
M'iller  McGee,  and  was  there  tried  and  found  guilty  of 
voluntary  manslaughter,  and  his  punishment  fixed  at 
five  years'  confinement  in  the  penitentiary  of  the  State. 
A  new  trial  was  refused,  and  from  the  judgment  upon 
the  verdict  of  the  jury  he  has  prosecuted  an  appeal  in 
the  nature  of  a  writ  of  error  ^  to  this  court  and  assigns 
error. 

Hon.  G.  McHenderson,  judge  of  the  second  judicial 
circuit,  of  which  Anderson  county  is  a  part,  was  district 
attorney  for  that  circuit  when  the  indictment  was  pre- 
ferred, and  disqualified  from  presiding  upon  the  trial  of 
the  case,  necessitating  the  election  of  a  special  judge  for 
that  purpose.  It  is  claimed  for  the  State  that  John  P. 
Rogers,  Esq.,  one  of  the  attorneys  of  that  court,  was 
elected  at  the  March  term,  1903,  of  the  court,  by  the 
other  attorneys  then  present,  at  an  election  held  by  the 
clerk  under  the  authority  vested  in  him  by  chapter  78, 
p.  125,  of  the  Acts  of  1870,  to  try  the  case ;  but  no  record 
was  then  made  of  such  election  upon  the  minutes  of  the 
court  or  elsewhere,  other  than  a  recital  in  an  entry  made 
March  19,  1903,  continuing  the  case,  to  the  effect  that 
John  P.  Rogers,  special  judge,  presided,  which  entry 
was  signed  by  him  as  special  judge. 

The  case  was  tried  at  the  next  regular  term  of  courts 
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when  the  conviction  was  had  of  which  the  plaintiff  in 
error  now  complains. 

The  general  caption  of  that  term  shows  that  Judge 
Henderson  was  present  and  presiding,  but  all  the  entries 
made  in  this  case  recite  that  John  P.  Rogers,  special 
judge,  presided. 

After  this  case  was  disposed  of.  Judge  Henderson  be- 
ing necessarily  absent,  X.  Z.  Hicks,  Esq.,  one  of  the  at- 
torneys of  the  court  was  elected  to  preside  upon  the  trial 
of  the  case  of  the  State  against  Will  Smith,  and  upon 
the  minutes  of  the  court  made  while  he  was  presiding 
there  appears  an  entry  under  the  style  of  this  case  pur- 
porting to  be  a  nunc  pro  tunc  record  of  the  election  of 
John  P.  Rogers,  Esq.,  special  judge  at  the  previous 
March  term. 

The  record  also  discloses  that  at  a  subsequent  day 
Judge  Henderson  appeared,  took  charge  of,  and  con- 
cluded the  business  for  that  term. 

The  contention  of  plaintiflE  in  error  is  that  the  author- 
ity and  jurisdiction  of  John  P.  Rogers,  Esq.,  as  special 
judge  to  try  his  case  under  the  election  held  by  the  clerk 
at  the  March  term,  1903,  of  the  court,  expired  with  the 
adjournment  of  that  term ;  that  he  had  no  power  or  au- 
thority at  a  subsequent  term  to  preside  as  judge,  and 
that  all  proceedings  had  and  the  jtidgment  entered  while 
he  was  then  presiding  are  null  and  void ;  and,  further,  if 
mistaken  in  this,  there  is  no  competent  or  sufficient  evi- 
dence that  he  was  at  any  time  elected  special  judge  to  try 
the  case. 
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The  statute  under  which  it  is  claimed  Special  Judge 
Rogers  was  elected,  as  carried  into  Shannon's  edition  of 
the  Code,  sections  5730-5732,  inclusive,  is  as  follower 

*'Sec.  5730 :  When  from  any  cause,  the  judge  of  any 
court  of  record  in  this  State  except  the  supreme  court, 
fails  to  att(»nd,  or,  if  in  attendance,  cannot  properly  pre- 
side in  a  cause  or  causes  pending  in  such  court,  or  is  un-- 
able  to  hold  the  court,  a  majority  of  the  attorneys  of  the 
court  who  ai'e  present  atid  are  residents  of  the  State, 
shall  elect  one  of  its  [their]  number  in  attendance  to 
hold  the  court  for  the  occasion,  who  shall  have  all  the 
<lualiflcations  of  a  judge  of  such  court,  and  who  shall  ac- 
cordingly preside  and  adjudicate. 

"(1)  The  election  shall  be  held  by  the  clerk,  and  in 
case  of  a  tie,  he  shall  give  the  casting  vote. 

"(2)  The  person  elected  shall,  during  the  period  that 
he  acts,  have  all  the  powers,  and  be  liable  to  all  the  re- 
sponsibilities, of  a  regular  judge. 

"(3)  If  the  person  elected  to  act  as  judge  pro  tern- 
pore,  fails  or  refuses  to  act,  or  cannot  properly  preside, 
another  election  shall  be  held  in  like  manner,  from  time 
to  time,  until  a  suitable  person  is  chosen  who  can  and 
will  preside. 

"Sec.  5731 :  Every  special  judge,  before  entering  on 
the  dutic^s  of  his  appointment,  shall  take  an  oath  before 
the  clerk  of  the  court  to  support  the  constitution  of 
the  United  States  and  of  the  State  of  Tennessee,  and  also 
the  following  oath  of  office:  'I,  A.  B.,  solemnly  swear 
that  I  will  administer  justice  without  respect  to  per- 
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sons,  and  do  equal  rights  to  the  poor  and  the  rich,  and 
that  I  will  faithfully  and  impartially  discharge  all  the 
duties  incumbent  upon  me  as  a  judge,  according  to  the 
best  of  my  ability/ 

"Sec.  5732 :  In  the  election  of  a  special  judge  to  try 
a  particular  case,  the  counsel  concerned  in  the  case  shall 
not  vote.'* 

This  statute  is  authorized  by  section  11,  art.  6,  of  the 
constitution,  and  a  judge  elected  thereunder  has  all  the 
I>owers  of  a  r^ular  judge  during  the  time  for  which  he 
is  elected.  Ligan  v.  State,  3  Heisk.,  159 ;  Halliburton  v. 
Brooks y  7  Baxt,  319;  Hundhausen  v.  Insurance  Co,,  5 
Heisk.,  703 ;  Brewer  v.  State,  6  Lea,  199. 

There  is  no  express  provision  in  this  statute  providing 
when  the  authority  of  the  special  judge  elected  there- 
under shall  expire,  but  the  election  by  the  terms  of  sec- 
tion 5730  is  for  "the  occasion,"  which  clearly  means  for 

9 

the  term  of  court  at  which  the  election  is  held ;  and  con- 
sequently the  authority  and  jurisdiction  of  a  special 
judge  so  elected  expires  with  the  adjournment  of  that 
term  of  the  court. 

This  is  obviously  the  proper  construction  of  this  stat- 
ute 

It  is  intended  for  emergencies  where  the  delay  incident 
to  procuring  the  presence  of  a  chancellor  or  judge  from 
another  division  or  circuit  or  a  special  judge  appointed 
and  commissioned  by  the  governor,  would  be  inconven- 
ient and  prejudicial  to  the  rights  of  the  parties.  The 
mode  of  the  election  is  widely  different  .from   that  in 
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which  regular  judges  are  elected.  The  electors  are  con- 
fined to  a  limited  number  of  persons^  and  the  judge  acts 
without  commission,  and  it  should  be  strictly  construed, 
and  its  application  limited  to  cases  calling  for  its  enact- 
ment. 

That  the  general  assembly  clearly  did  not  intend  to 
authorize  the  attorneys  of  the  court  to  elect  one  of  their 
number  to  hold  the  office  of  special  judge  for  a  longer 
time  than  the  particular  term  at  which  he  was  elected, 
and  which  was  required  by  the  then  existing  emergency, 
is  also  evident  from  the  enactment  at  the  very  next  ses- 
sion of  the  legislature  of  a  statute  authorizing  the  gov- 
emor  to  appoint  and  commission  a  person  learned  in  the 
law  and  constitutionally  qualified  to  discharge  the  du- 
ties of  the  office  of  judge  or  chancellor  to  hold  a  court  or 
try  any  case  or  cases  therein  pending  when  the  judge  or 
chancellor  shall  certify  to  him  that  he  is  incompetent  to 
do  so,  which  appointment  will  continue  in  force  until 
those  cases  are  finally  determined.  Acts  1871,  p.  140,  c. 
128 ;  Shannon's  Code,  section  5734. 

And  it  is  well  settled  in  this  State  that  a  person 
charged  with  crime  cannot  be  tried  by  other  than  a  judge 
constitutionally  elected  and  qualified,  even  by  his  con- 
sent. 

In  the  case  of  Neil  v.  State,  2  Lea,  674,  where  the  spec- 
ial judge  presided  by  consent,  it  is  said : 

"This  was  clear  error.  The  criminal  laws  of  the  State 
can  only  be  executed  by  the  tribunals  and  judicial  offi- 
cers of  the  State  constitutionally  and  legally  vested  with 
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the  necessary  authority.  A  person  charged  with  crime 
ought  neither  to  be  required  nor  permitted  to  select  a 
judge  to  try  his  case.  And,  even  if  the  legislature 
might  constitutionally  authorize  a  departure  from  the 
rule,  there  is  no  statute  sanctioning  the  proceedings. 
The  Code,  section  3921,  limits  the  right  of  the  parties  to 
elect  a  judge  by  consent  to  civil  cases.  The  proceed- 
ings, as  this  court  has  heretofore  held  in  a  felony  case, 
are  void,  and,  the  defendant  never  having  been  in  jeop- 
ardy, the  case  must  be  remanded  for  trial." 

It  results  therefore  that  John  P.  Rogers,  Esq.,  when 
he  presided  upon  the  trial  of  this  case,  had  no  authority 
to  do  so,  and  that  the  trial  and  judgment  of  conviction 
of  plaintiff  in  error  was  without  authority  of  law,  null 
and  void,  and  must  be  wholly  disregarded. 

The  record  of  the  election  of  Special  Judge  Rogers  at 
the  March  term  of  the  court  and  its  authentication  are 
also  very  irregular  and  unsatisfactory. 

The  authentication  of  the  nunc  pro  tunc  order  appear- 
ing upon  the  minutes  of  the  court  at  the  next  term  while 
Special  Judge  Hicks  was  presiding  is  insufficient  He 
was  elected  to  try  the  case  of  the  State  against  Smith,, 
and  is  not  presumed  to  have  had  any  knowledge  of  the 
facts  recited  in  the  order,  and  had  no  authority  to  make 
an  order  in  this  case.  His  certificate  is  valueless.  The 
fact  that  Judge  Henderson  signed  the  final  adjourning 
order  of  the  term  is  also  insufficient  to  authenticate  it. 
He  was  equally  without  authority  in  the  matter. 

The  power  to  hold  the  election,  declare  the  result,  and 
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administer  the  oath  of  office  is  vested  in  the  clerk^  and 
must  be  exercised  by  him,  and  by  him  alone.  It  is  also 
his  dtity,  both  under  this  statute  and  that  requiring 
him  to  keep  a  record  of  the  proceedings  of  the  court,  to 
make  a  record  of  the  election  at  the  time  it  is  held,  and 
authenticate  such  record  by  his  official  signature. 

Where  the  election  is  of  a  special  judge  to  hold  the 
court  on  account  of  the  absence  of  the  regular  judge,  the 
order  should  be  entered  upon  the  minutes  as  a  part  of 
the  caption  of  the  proceedings  of  that  term,  and  it  should 
recite  and  show  the  failure  of  the  r^ular  judge  to  at- 
tend, or  his  inability  to  hold  the  court;  that  an  election 
was  held  by  the  clerk,  at  which  the  person  selected  to 
preside  was  duly  elected  by  a  majority  of  the  attorneys 
of  the  court  then  present  and  residents  of  the  State; 
that  such  person  was  also  in  attendance,  a  resident  of 
the  State,  and  possessed  of  all  the  qualifications  of  a 
judge  of  such  court;  and  that  before  entering  upon  his 
duties  the  oaths  of  office,  that  against  dueling  (Shan- 
non's Code,  section  1073),  and  those  prescribed  for  spe- 
cial judges  (section  5731,  above  cited) — which  should 
be  copied  in  full  upon  the  record  and  signed  by  the  spe- 
cial judge — were  duly  administered  to  him. 

Where  the  election  of  a  special  judge  is  to  try  a  certain 
case  or  cases,  the  entry  should  be  made  under  the  style 
of  the  case  to  be  tried,  and  should  show,  in  addition  to 
the  facts  above  stated,  the  disqualification  of  the  r^ular 
judge  to  try  the  case,  and  that  the  attorneys  therein  in- 
terested took  no  part  in  the  election. 
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This  record  of  the  election  and  qualification  of  a  spec- 
ial judge  should  be  verified  by  the  oflBcial  signature  of 
the  clerk,  and  will  constitute  a  part  of  the  record  of  the 
case.  The  nunc  pro  tunc  order  relied  on  is  defective  in 
many  of  these  particulars,  and  is  not  so  authenticated. 

A  special  judge,  while  he  has  no  control  over  his  elec- 
tion, and  is  not  authorized  to  authenticate  the  record  of 
the  same,  should  always  be  careful  to  see  that  a  proper 
record  is  made  by  the  clerk,  for  it  is  the  authority  upon 
which  he  has  assumed  to  adjudicate  upon  the  rights, 
property,  liberty,  and  life,  as  the  case  may  be,  of  others. 

It  is  his  duty  to  give  this  attention  before  he  signs  the 
decree  or  judgment  made  by  him. 

The  authority  of  the  judge  to  preside  must  appear  in 
all  criminal  cases,  and  it  should  not  be  left  to  presump- 
tion in  any  case. 

The  reversal,  however,  of  this  case  is  rested  upon  the 
first  question  made. 

The  trial  of  the  plaintiff  in  error  and  the  judgment 
pronounced  against  him  were  without  authority  and 
warrant  of  law,  and  void,  and  the  judgment  will  be  set 
aside,  and  the  case  remanded  to  the  circuit  court  of  An- 
derson county,  where  plaintiff  in  error  will  be  put  upon 
his  trial  upon  the  charges  in  the  indictment  found 
against  him,  and  tried  in  all  things  as  if  said  proceed- 
ings had  not  been  had. 
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Sarah  A.  Christian  v.  Catharine  John  et  al. 
{Knoxville.     September  Term,  1903.) 

1.  STATUTES  OF  LIMITATIONS.  Exception  of  nonresidence 
not  made  in  statute  cannot  be  interpolated  by  courts. 

The  nonresidence  of  the  makers  of  a  mortgage  or  deed  of  trust 
will  not  operate  to  stop  or  prevent  the  running  of  the  ten  years*^ 
statute  of  limitations  (Acts  1885,  ch.  9)  In  their  favor,  because 
no  exception  is  made  in  favor  of  nonresidents,  and  the  courts 
can  not  interpolate  an  exception  into  the  statute.  {Post,  p. 
99.) 

Code  cited  and  construed:     Sees.  4464  and  4465  (S.). 

Acts  cited  and  construed:     1885,  ch.  9. 

2.  SAME.  Liens  not  kept  alive  nor  revived  by  keeping  debtv 
alive. 

The  liens  of  vendors,  mortgagees,  and  beneficiaries  under  deeds 
of  trust  on  land  are  barred  at  the  expiration  of  ten  years  from^ 
the  maturity  of  the  original  debt  secured,  although  the  debt  haa 
been  kept  alive  by  renewals  of  the  note  or  promises.  After  the 
lapse  of  the  ten  years  from  the  maturity  of  the  secured  debt^ 
the  bar  of  the  statute  becomes  complete  and  absolute,  unless 
prevented  by  appropriate  proceedings  for  enforcement  of  the 
lien  or  for  the  foreclosure  of  the  mortgage  or  deed  of  trust. 
(Post,  pp.  99-100.) 

Code  cited  and  construed:    Sees.  4464  and  4465  (S.). 

Acts  cited  and  construed:  1885,  ch.  9. 

Cases  cited  and  approved:  McElwee  v.  McElwee,  97  Tenn.,  649; 
Runnells  v.  Jacobs,  100  Tenn.,  397;  Bank  v.  Smith,  107  Tenn.,. 
476. 

3.  DEEDS  OF  OONVETANOE.  Becital  of  grantee's  assumption 
to  pay  a  mortgage  debt  estops  him  to  deny  the  ezistenoe  or 
validity  of  the  mortgage. 
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The  acceptance  of  a  deed  reciting  that  the  grantee  shall  assume 
and  pay  a  certain  mortgage  debt  estops  him  to  deny  the  validity 
of  the  mortgage,  or  to  set  up  any  defense  to  Its  validity,  or  to 
show  that  it  was  not  an 'existing  incumbrance  at  the  date  of 
the  deed,  because  barred  by  the  statute  of  limitations  or  void, 
wholly  or  in  part,  on  account  of  usury.    (Post,  pp.  100-101.) 

Cases  cited  and  approved:  Shankland  v.  Nelson,  1  Tenn.  Chy., 
459;  O'Conner  v.  O'Conner,  88  Tenn.,  76;  Swope  v.  Jordan,  107 
Tenn.,  173. 

4.  SAME.  Grantee's  assumption  of  mortgage  debt  enables  mort- 
gagee to  sue  thereon. 
The  grantee's  assumption  of  the  grantor's  mortgage  debt  enables 
the  mortgagee  to  maintain  an  action  thereon,  though  no  consid- 
eration passed  from  the  mortgagee,  and  he  knew  nothing  of  it 
at  the  time.    (Post,  pp,  101-103.) 

Cases  cited  and  approved:  McCarty  v.  Blevins,  5  Ter.,  195;  Macon 
V.  Sheppard,  2  Humph.,  338;  Mills  v.  Mills,  3  Head.,  711;  Moore 
V.  Stovall,  2  Lea,  543. 

^.  SAME.  Recitals  shown  to  be  by  mistake  or  accident,  and 
deed  reformed. 
The  grantee  may  show  by  parol  evl4ence  that  certain  recitals  in 
a  deed,  as  his  assumption  of  the  grantor's  mortgage  debt,  were 
inserted  by  mistake  or  accident,  and,  if  material,  may  have  the 
deed  reformed  for  such  accident  or  mistake.  {Posty  pp,  103- 
105.) 

•Case  cited  and  approved:  Jones  v.  Sharp,  9  Heisk.,  660-665. 

6.  SAME.  Barred  mortgage  revived  and  renewed  by  grantee's 
assumption  enforceable  within  ten  years. 
The  acceptance  of  a  deed  reciting  that  the  grantee  assumes  and 
agrees  to  pay  a  certain  mortgage  debt  already  barred  by  the 
statute  of  limitations,  and  his  insistence  upon  an  enforcement 
of  its  beneficial  provisions,  is  equivalent  to  a  renewal  of  the 
mortgage,  which  may  be  enforced  at  any  time  within  ten  years 
from  its  acceptance,  though  he  knew  nothing  of  such  recital  at 
the  time. 
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FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Joseph  W.  Sneed^  Chancellor. 

W.  E.  Dbummond  and  Pickle  &  Turner,  for  Chris- 
tian. 

Lucky,  Sanford  &  Fowler,  for  John. 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
court. 

The  question  presented  upon  this  record  is  whether 
or  not  a  certain  mortgage  is  barred  by  the  statute  of 
limitations  created  by  Acts  1885,  p.  49,  c.  9,  which  pro- 
vides that  "liens  on  realty  retained  in  favor  of  vendors 
on  the  face  of  the  deed,  also  mortgages,  deeds  of  trust 
and  assignments  of  realty  executed  to  secure  debts,  shall 
be  barred  and  liens  discharged,  unless  suit  to  enforce 
the  same  be  brought  within  ten  years  from  the  maturity 
of  the  debt.  Provided  that  this  statute  shall  run  against 
existing  liens  only  from  the  date  of  the  passage  of  this 
section  [act] .  And  provided  further,  that  the  forgoing 
section  shall  not  apply  to  lands  sold  for  school  purposes, 
whereon  liens  have  been  retained  for  the  payment  of  the 
purchase  money  or  to  persons  under  disability   until 
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three  years  after  the  removal  of  the  disability."  Shan- 
non's CkMle,  sections  4464,  4465. 

The  question  arose  in  a  partition  suit  between  the 
heirs  at  law  of  one  Agatha  Christian  for  the  division  of 
a  lot  belonging  to  their  deceased  mother,  situated  in  the 
city  of  Knoxville.  One  of  the  heirs — Catherine  John, 
who  was  made  a  defendant  to  this  partition  suit — ^filed 
an  answer  and  cross  bill,  in  which  she  claimed  that  she 
was  the  owner  of  a  certain  mortgage  on  the  land  sought 
to  be  partitioned,  and  sought  to  have  the  debt  secured 
by  the  mortgage  paid  out  of  the  proceeds  of*  the  sale  of 
the  realty.  The  other  heirs  resisted  the  claim  of  Mrs. 
John,  and  relied  on  the  statute  of  limitations  of  three, 
six,  seven,  and  ten  years. 

Proof  was  taken,  and  on  the  final  hearing  the  chan- 
cellor decreed  that  the  mortgage  was  barred  by  .the  stat- 
ute of  limitations  of  ten  years.  On  appeal  the  court  of 
chancery  appeals^  in  a  majority  opinion,  reversed  the 
decree  of  the  chancellor,  and  granted  the  relief  prayed 
In  the  cross  bill. 

The  facts  found  and  established  by  the  court  of  chan- 
cery appeals  are  that  John  Christian  died  in  Ejiox 
county  in  1879,  testate,  and  devised  to  his  wife,  Agatha 
Christian,  the  real  estate  involved  in  this  litigation. 
During  his  life,  John  Christian  had  borrowed  f  1,500 
from  one  F.  C.  John,  his  son-in-law.  In  October,  1880, 
to  secure  this  loan,  Agatha  Christian  executed  a  mort- 
gage on  the  lot  in  controversy.  Agatha  Christian  died 
in  1886,  leaving  surviving  her  five  children,  to  whom  the 


96  TENNESSEE  REPORTS.  [Vol.  Ill 


Christian  y.  John. 


lot  in  controversy  descended  as  tenants  in  common.  At 
that  time  the  mortgage  was  in  existence,  and  had  not 
been  discharged,  and  was  an  incumbrance  on  said  lot. 
F.  C.  John,  the -mortgagee,  died  testate  August  27,  1892, 
and  by  his  will  all  his  property,  real  and  personal,  wher- 
ever situated,  was  devised  to  his  wife,  Catherine  John. 

Charles  K.  Christian  was  appointed  administrator  of 
the  estate  of  his  mother,  Agatha  Christian,  by  the  county 
court  of  Knox  county,  Tenn.,  on  the  twentieth  of  March, 
1886;  and,  as  such  administrator,  personal  property, 
rents,  etc.,  came  into  his  hands,  amounting  to  about 
f  1,300.  In  this  way  he  became  indebted  to  his  brothers 
and  sisters  in  the  sum  of  about  f  1,000,  which  he  had 
collected  for  them ;  and,  to  secure  this  indebtedness,  on 
the  thirty-first  of  October,  1893,  he  conveyed  to  them 
his  one-fifth  interest  in  said  real  estate.  This  deed  was 
duly  recorded  on  the  first  day  of  November,  1893.  Said 
deed,  after  setting  out  the  usual  clauses  of  general  war- 
ranty, recites  as  follows : 

'^Except  the  back  taxes,  and  a  certain  mortgage  and 
notes,  which  exact  date  and  amount  cannot  be  ascer- 
tained now,  due  F.  C.  John,  or  his  heirs,  with  interest 
on  the  same,  that  the  parties  of  the  second  part  agree 
to  pay  and  assume." 

The  vendees  in  said  deed  claim  the  one-fifth  interest 
conveyed  to  them  by  Charles  K.  Christian  under  said 
deed,  but  deny  the  obligation  of  the  mortgagee. 

The  complainant,  Sarah  A.  Christian,  in  the  original 
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bill,  and  all  the  defendants,  were  nonresidents  of  the 
State  of  Tennessee,  as  charged  in  the  bill. 

The  court  of  chancery  appeals  further  finds,  viz. : 

"Some  of  the  parties  knew  nothing  of  the  execution 
of  the  deed  until  some  time  afterwards,  and  they  all 
testify  that  they  never  assumed  in  any  manner  the  pay- 
ment of  said  mortgage  debt;  and  the  vendor  says  this 
was  no  part  of  the  consideration,  and  gives  his  reason 
for  inserting  the  provision  as  to  the  back  taxes  *and  the 
mortgage  in  the  deed.  The  deed  was  never  seen  by  some 
of  the  heirs,  but  they  do  say  they  claim  this  one-fifth 
interest  conveyed  by  Charles  K.  Christian  under  said 
deed." 

The  court  of  chancery  appeals  also  finds  that  the  lot 
was  incumbered  with  the  mortgage  executed  by  Mrs. 
Agatha  Christian  in  1880,  and  had  not  been  extended 
or  foreclosed  in  1893,  when  Charles  K.  Christian  exe- 
cuted the  deed  to  his  brothers  and  three  sisters,  con- 
veying his  one-fifth  interest  in  the  same,  as  shown  in 
that  instrument. 

Upon  the  facts  stated,  the  majority  of  the  court  of 
chancery  appeals  was  of  opinion  "that  the  acceptance  of 
the  deed  of  Charles  K.  Christian  bv  the  vendees  therein 
obligated  them  to  pay  the  mortgage  to  F.  C.  John  and 
his  heirs,  and  that  the  deed,  accompanied  by  its  accept- 
ance by  the  vendees,  and  ita  registration,  was  equivalent, 
in  law,  to  the  registration  of  the  mortgage  as  of  the 
date  of  the  deed.    In  other  words,  the  acceptance  of 
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the  deed  and  its  registration  will,  in  law,  effect  an  equit- 
able mortgage  on  the  land  conveyed  to  secure  the  debt 
assumed  by  the  yendees.  [Citing  1  Jones  on  Mortgages, 
section  736.] 

"The  facts  found  show  that  ten  years  had  not  elapseil 
from  the  execution  and  registration  of  the  deed  afore- 
said of  Charles  K.  Christian  until  the  cross  bill  was 
filed  in  this  case,  seeking  to  enforce  the  lien. 

"We  readily  agree  that,  if  the  acceptance  of  the  deed 
of  said  Christian  amounts  only  to  a  promise  to  paj-  the 
mortgage  debt  referred  to  in  the  deed,  a  right  of  action 
based  on  such  promise  would  be  barred  in  six  years. 
But  as  we  understand  it,  that  is  not  this  case.  The  i)ar- 
ties  did  not  proceed  under  the  cross  bill  upon  the  basis 
of  enforcing  a  promise  to  pay  a  debt,  but  to  enforce  a 
mortgage  lien.  It  is  said,  however,  that  the  vendees  in 
said  deed  never  knew  anything  about  the  provision  in 
said  deed  calling  for  the  payment  of  the  mortgage,  and 
never  agreed  to  it.  But  w^hat  does  this  signify?  They 
accepted  the  deed,  and  in  this  way  claim  under  it.  This 
being  so,  the  law  makes  them  agree  to  the  provision  in 
the  deed  referred  to,  and  take  the  legal  consequences 
resulting  from  it.  They  will  not  be  permitted  to  accept 
and  hold  onto  the  benefits  of  the  decHl,  and  at  the  same 
time  escape  its  burdens." 

The  defendants  appealed,  and  assign  as  error  the  act- 
ion of  the  court  of  chancery  appeals  in  adjudging  that 
cross  complainant,  Catherine  John,  was  entitled  to  the 
relief  sought  by  the  cross  bill,  and  in  adjudging  her  right 
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to  enforce  said  note  and  mortgage  against  the  property 
in  controversy,  or  its  proceeds. 

It  is  insisted  that  the  court  erred  in  its  construction 
of  said  deed,  and  in  holding  that  the  effect  of  said  re- 
cital was  to  create  an  equitable  mortgage  on  said  prop- 
erty,  or  to  renew  the  mortgage  executed  by  Agatha 
Christian  to  F.  C.  John;  and  it  is  earnestly  insisted 
that  this  mortgage  was  barred  by  the  statute  of  limita- 
tions of  ten  years  created  by  Acts  1885,  p.  49,  c.  9. 

We  agree  with  counsel  that  the  nonresidence  of  the 
parties  to  the  deed  of  October  31,  1893,  will  not  operate 
to  stop  the  running  of  the  statute.  The  act  of  1885  only 
makes  one  exception,  and  that  is  in  favor  of  parties 
under  disability.  There  is  no  exception  made  in  favor 
of  nonresidents,  and,  of  course,  the  court  cannot  inter- 
polate an  exception  into  the  statute.  The  cardinal  in- 
quiry in  this  case  is  whether  the  recital  in  respect  of 
the  mortgage  contained  in  the  deed  of  October  31,  1893, 
is  tantamount  to  a  renewal  of  the  mortgage. 

It  has  been  held  by  this  court  that  under  Acts  1885, 
p.  49,  c.  9,  a  lien  on  realty  is  barred  at  the  expiration 
of  ten  years  from  the  maturity  of  the  original  debt  se- 
cured, although  the  debt  may  have  been  kept  alive,  and 
the  time  of  its  payment  postponed,  by  renewals  of  the 
notes  within  ten  years  next  before  the  institution  of  the 
suit.  McElwce  v.  McElxccc,  97  Tenn.,  649,  37  S.  W., 
560. 

Again,  it  was  held  that  a  trust  deed  cannot  be  en- 
forced, since  Acts  1885,  p.  49,  c.  9,  even  as  against  the 
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grantor^  more  than  10  years  after  the  maturity  of  the 
original  note  secured  thereby,  notwithstanding  the  note 
may  have  been  kept  alive  by  renewals  or  promises,  and 
the  indulgence  and  delay  in  enforcement  of  the  trust 
deed  granted  at  the  request  of  the  grantor.  Runnells 
y.  Jacobs,  100  Tenn.,  397,  45  S.  W.,  980. 

In  Bank  v.  Smith,  107  Tenn.,  476,  64  S.  W.,  756,  this 
act  was  again  before  this  court;  and  it  was  held  that  a 
mortgage  or  deed  of  trust  cannot  be  saved  from  the  bar 
of  the  statute  of  ten  years,  and  its  lien  preserved  by  any 
new  promise  or  renewal  contract  between  the  maker  and 
beneficiary,  although  entered  into  before  the  bar  of  the 
statute  had  attached.  After  the  lapse  of  ten  years  from 
the  date  of  the  maturity  of  the  secured  debt,  the  bar  of 
the  statute,  if  not  prevented  by  appropriate  proceedings 
for' foreclosure,  becomes  complete  and  absolute. 

It  is  insisted  by  defendants'  counsel  that,  in  view  of 
these  principles,  nothing  short  of  a  new  deed  of  trust 
or  mortgage,  executed  with  all  the  formalities  prescribed 
by  law,  could  revitalize  this  old  mortgage. 

We  are  of  opinion  the  present  case  does  not  fall  within 
the  rule  laid  down  in  the  cases  cited,  but  is  governed 
by  the  law  of  estoppel.  The  principle  is  that,  "by  the 
acceptance  of  a  deed  which  provides  that  the  grantee 
shall  assume  and  pay  a  specified  mortgage,  he  binds  him- 
self as  eflfectually  as  he  would  by  executing  the  deed 
himself  as  an  indenture.  This  provision  becomes  an 
express  agreement  on  his  part  for  the  fulfillment  of 
which  he  is  personally  liable,  not  only  to  his  grantor,  but 
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the  benefit  of  it  inures  to  the  mortgagee."  Jones  on 
Mortgages,  section  756. 

Says  the  same  author : 

"When  one  purchases  land  expressly  subject  to  a 
mortgage,  the  land  conveyed  is  as  effectually  charge<l 
with  the  incumbrance  of  the  mortgage  debt  as  if  tLe 
purchaser  had  expressly  assumed  to  pay  it.  .  .  .  The 
difference  between  the  purchaser's  assuming  the  pay- 
ment of  the  mortgage,  and  simply  buying  subject  to  the 
mortgage,  is  simply  that  in  the  one  case  he  makes  him- 
self personally  liable  for  the  payment  of  the  debt,  and 
in  the  other  case  he  does  not  assume  such  liability.  In 
both  cases  he  takes  the  land  charged  with  the  payment 
of  the  debt,  and  is  not  allowed  to  set  up  any  defense  (.o 
its  validity — as,  for  instance,  that  the  mortgage  is  void, 
wholly  or  in  part,  on  account  of  usury."  Jones  on 
Mortgages,  section  736;  Sicopc  v.  Jordan,  107  Tenn., 
173,  64  S.  W.,  52;  Shankland  v.  Nelson,  1  Tenn.  Ch., 
459;  O'Connor  y.O' Conner,  88  Tenn.,  76,  12  S.  W.,  447, 
7  L.  R.  A.,  33. 

It  will  be  observed  that,  under  the  stipulation  con- 
tained in  the  deed  from  Charles  K.  Christian,  the  land 
is  not  only  charged  with  the  payment  of  the  mortgage, 
but  there  is  an  express  assumption  or  personal  covenant 
on  the  part  of  the  purchasers  to  pay  that  mortgage. 

It  is  said,  however,  by  learned  counsel  for  defend- 
ants, that  the  alleged  assumption  of  the  mortgage  debt  is 
void  for  want  of  consideration,  and  therefore  it  imposes 
no  liability  upon  the  vendees,  nor  any  lien  upon  the 
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property  conveyed  by  the  deed  in  question.  It  is  said 
that  for  this  reason  the  case  does  not  fall  within  the 
principle  invoked,  because  in  such  cases  the  amount  of 
the  mortgage  was  deducted  from  the  consideration  paid 
by  the  vendee,  and  left  in  his  hands  to  be  applied  to  the 
mortgage. 

Again/it  is  insisted  that  the  maker  of  this  deal  was 
not  the  mortgagor,  and,  not  being  personally  liable  to 
pay  the  mortgage  debt,  its  assumption  by  his  vendee 
was  without  consideration,  and  impose4l  no  liability  on 
the  vendees. 

But  all  these  objections  are  set  at  rest  by  the  express 
assumption  of  this  mortgage,  and  the  acceptance  of  the 
conveyance  subject  to  this  condition.  They  are  now  es- 
topped to  attack  the  validity  of  the  mortgage,  or  to  show 
that  it  was  not  an  existing  incumbrance  at  the  date  of 
their  contract,  because  barred  by  the  statute  of  limita- 
tions. 

The  purchasers  under  that  deed  are  now  affirminu; 
its  validity,  and  claiming  the  undivided  <  nc -fifth  inter- 
est therein  conveyed  to  them  by  their  brother  Charles 
K.  Christian;  and,  claiming  the  benefits  conferred  by 
that  conveyance,  they  must  assume  its  burdens.  This 
principle  is  so  universiiUy  recognized  as  to  have  become 
an  axiom  of  the  law.  Black's  Law  Dictionary,  983; 
Broom's  Legal  Maxims,  706  et  seq. 

It  is  said  in  1  Jones  on  Mortgages,  section  752,  viz. : 

"To  create  a  liability  on  the  part  of  the  grantee  to 
pay  an  existing  mortgage,  it  is  not  necessary  that  he 
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should  sign  the  deed  or  any  obligation.  His  acceptance 
of  a  deed  imposing  this  obligation  upon  him  is  all  that 
IS  necessary.  .  .  .  The  acceptance  of  the  deed  is  a 
sufficient  consideration  for  the  promise  to  assume  the 
mortgage  debt." 

Again,  at  section  578,  the  author  says : 

"The  broad  doctrine  that,  when  one  person  makes  a 
promise  for  the  benefit  of  a  third  i>erson,  the  latter  may 
maintain  an  action  upon  it,  has  been  adopted  in  several 
states,  and  in  some  the  action  may  be  at  law.  It  is  not 
needful  that  any  consideration  should  pass  from  such 
third  person,  or  that  he  should  know  of  it  at  the  time. 
It  is  sufficient  that  the  promise  be  made  upon  a  valuable 
consideration  passing  to  the  grantee,  who  assumes  the 
mortgage  from  his  grantor;  and  the  mortgagee,  in 
adopting  the  act  of  the  latter  for  his  benefit,  is  brought 
into  privity  with  the  promisor,  and  may  enforce  tlie 
promise  as  if  it  were  made  directly  to  him."  See,  also, 
section  764. 

This  is  the  prevailing  rule  in  this  State;  McCarty  v. 
Blevins,  5  Yerg.,  195,  26  Am.  Dec.,  262;  Mills  v.  Mills. 
3  Head,  711;  Moore  v.  Stovall,  2  Lea,  543;  Macon  v. 
Sheppard,  2  Humph.,  338. 

In  this  case  the  beneficiary  of  the  mortgage,  Mrs. 
Catherine  John,  was  a  party  to  the  deed. 

It  is  said,  however,  that  the  assumption  of  the  mort- 
gage was  inserted  in  the  deed  as  the  voluntary  and  offi- 
cious act  of  the  maker,  and  that,  as  a  matter  of  fact,  the 
vendees  did  not  assume  to  pay  the  debt,  and  did  not 


104  TENNESSEE  REPORTS.  [Vol.  Ill 


Christian  v.  John. 


assent  to  the  insertion  of  that  clause  in  the  deed.  It  is 
insisted  that  it  was  made  without  the  knowledge  of  any 
of  the  vendees.  Counsel  then  claim  that  they  may  show 
by  parol  proof  that  recitals  in  the  deed  which  appear 
as  facts  are  untrue,  and  were  inserted  by  mistake  or 
accident,  or,  if  it  becomes  material,  the  deed  may  be  re- 
formed for  such  accident  or  mistake;  citing  Jones  v. 
Sharp,  9  Heisk.,  660-665;  1  Jones  on  Mortgages,  sections 
738,  745,  754;  20  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.),  p. 
1102. 

But  a  conclusive  answer  to  this  position  is  that  the 
court  of  chancery  appeals  finds  that  these  purchasers 
accepted  the  deed,  and  are  now  insisting  upon  an  en- 
forcement of  its  provisions  to  the  extent  that  they  may 
be  made  beneficiaries  of  the  undivided  interest  of  their 
brother  conveyed  to  them. 

In  2  Devlin  on  Deeds,  section  1055,  the  rule  is  thus 
stated: 

"When  there  is  no  fraud  in  the  execution  or  deliverv 
of  a  deed,  a  grantee  who  has  accepted  the  deed  by  which 
he  assumes  and  agrees  to  pay  a  certain  mortgage  on  the 
premises,  and  to  save  the  grantee  harmless  therefrom, 
cannot  show  by  parol  evidence  that  he  made  no  such 
agreement,  and  did  not  know  that  these  clauses  had  been 
inserted  in  the  deed.  By  accepting  the  deed,  the  gran- 
tee took  upon  himself  the  duty  of  performing  the  agree- 
ment contained  in  the  deed  according  to  its  terms." 

It  is  probably  true  in  this  State  that  a  party  may 
show  by  parol  proof  that  certain  facts  recited  in  a  deed 
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were  inserted  by  mistake  or  accident,  and,  if  material, 
may  have  the  deed  reformed  for  such  accident  or  mis- 
take. But  there  is  no  finding  by  the  court  of  chancery 
appeals  that  such  stipulation  was  inserted  in  this  deed 
bv  accident  or  mistake. 
There  is  no  error  in  the  decree,  and  it  is  atBrmed. 
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Haynks  ct  dl.  V.  Walkkr  et  al. 
(Knoxville.     September  Term,  1903.) 

1.  BAHAOES.  For  death  by  wrongful  act  do  not  pass  by  will 
of  deceased,  but  distributed  by  statute. 
Although  the  right  of  action  for  wrongful  killing  is  the  right 
of  the  deceased,  yet  the  recovery  on  such  action  is  given  by 
statute  (Shannon's  Code,  sections  4025  to  4028)  to  the  widow, 
or,  if  there  be  no  widow,  to  the  children  or  personal  representa- 
tives, for  the  benefit  of  the  widow  or  next  of  kin,  free  from  the 
claims  of  creditors,  and  can  not  pass  under  the  will  of  the  de- 
ceased as  an  asset  of  his  estate,  but  must  be  distributed  under 
and  according  to  the  provisions  of  said  statute  construed  in  con- 
nection with  the  statutes  in  relation  to  the  distribution  of  per- 
sonal property. 

Code  cited  and  construed:  Sees.  4025,  4026,  4027,  4028,  4172  (S.); 
3130,  3131,  3132,  3133,  3278  (M.  &  V.);  2291,  2292,  2293.  2429 
(T.  ft  S.  and  1858). 

Cases  cited:  Whaley  v.  Catlett,  103  Tenn.,  348;  Freeman  v.  Rail- 
road, 101  Tenn.,  345;  Loague  v.  Railroad,  91  Tenn.,  461;  Rail- 
road V.  Bean,  94  Tenn.,  388. 

U.  SAME.  Distributed  among  children  equally,  descendants  of 
deceased  child  taking  parent's  share,  when. 
Under  the  statute  providing  for  the  distribution  of  personal  prop- 
erty among  the  children  of  an  intestate  where  there  is  no 
widow,  the  damages  recoverable  for  the  negligent  killing  of  the 
mother,  the  father  being  dead,  go  to  her  children  in  equal  parts, 
and  children  of  a  deceased  child  take  the  share  that  the  parent 
would  have  been  entitled  to  If  alive. 

Oode  cited  and  construed:  Section  4172,  sub-sec.  3  (S.) :  3278, 
sub-sec.  3  (M.  &  V.);  2429,  sub-sec.  3  (T.  ft  S.  and  1S58). 
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FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Joseph  W.  Snebd,  Chancellor. 

PiCKLK    &   Turner    and    DeArmond    &    Ford,    for 
Haynes  ct  uL 

T.  A.  R.  Neuson,  for  ^^'nlke^  et  al. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Defendant,  as  the  administrator  of  Cai-oline  B.  Wal- 
ker, recovered  a  judgment  against  the  Knoxville  Trac- 
tion Company  for  f 2,000  for  the  negligent  killing  of 
said  Caroline  B.  Walker.  The  defendant,  Jas.  W.  Wal- 
ker,  is  the  only  child  of  the  deceased,  and  the  complain- 
ants are  the  children  of  a  deceased  daughter,  Lucie  A. 
Haynes.  The  defendant,  Jas.  W.  Walker,  as  the  only 
child  of  the  deceased,  claims  a  right  to  this  fund  to  the 
exclusion  of  the  complainants,  the  children  of  the  do- 
ceased  daughter. 

The  chancellor  was  of  the  opinion  that  the  complain- 
ants, as  the  children  of  the  deceased  daughter,  were  en- 
titled to  one  half  of  the  fund,  and  that  the  other  half 
went  to  the  defendant  Jas.  W.  Walker.  The  court  of 
chancery  appeals  concurred  in  this  view. 
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In  the  suit  which  was  brought  to  recover  the  judg- 
ment against  the  traction  company  it  was  stated  in  the 
declaration  that  the  deceased  left  the  one  son  and  the 
four  children  of  the  deceased  daughter  as  her  distril>- 
utees,  and  that  they  were  the  beneficiaries  in  the  re- 
covery, and  that  the  suit  was  brought  for  their  use  and 
benefit,  and  a  judgment  was  rendered  accordingly. 

It  appears  that  the  deceased  left  a  will,  in  which  ahe 
gave  all  her  estate,  real,  personal,  and  mixed,  absolutely 
and  without  condition  to  the  son;  and  he  claims  the 
fund  both  under  this  will  and  under  the  statutes  of  the 
state. 

The  court  of  chancery  appeals  based  their  holding 
iipon  the  ground  that  the  judgment  was  recovered  for 
the  benefit  of  all  the  parties,  and  not  solely  for  the  son ; 
and  this  they  held  to  be  conclusive  as  to  the  rights  of 
the  parties  to  the  fund  as  between  themselves.  That 
court  expressed  the  opinion  that  the  fund  did  not  pass 
under  the  will,  but  under  the  statiites  of  the  state. 

In  the  case  of  Whaley  v.  Catlett,  103  Tenn.,  348-355, 
53  S.  W.,  131,  it  is  held  that  the  right  of  action  for  the 
negligent  killing  of  a  party  is  the  right  of  the  deceased, 
and  not  of  the  party  entitled  to  the  damages,  as  separate* 
from  and  independent  of  the  right  of  the  deceased. 

Still  it  is  a  right  of  action  which  is  created  by  the 
statute,  and  depends  alone  upon  it  for  its  existence,  and 
does  not  exist  at  common  law.  At  common  law  all  per- 
sonal actions  for  wrongs  or  injuries  died  with  or  abated 
by  the  death  of  the  party  injured,  and  no  right  of  action 
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survived  or  arose  in  favor  of  the  widow  or  children  or 
next  of  kin.  They  can  therefore  take  only  under,  and 
according  to  the  provisions  of,  the  statuta  Whaley  v. 
Catlett,  108  Tenn.,  352,  53  S.  W.,  131,  and  authorities 
there  cited. 

The  statutes  creating  this  right  oi  action  and  pre-, 
scribing  who  shall  be  entitled  to  the  benefit  of  the  same 
are  sections  4025  to  4028,  inclusive.  Shannon's  Code. 

It  has  been  held  by  this  court  in  Freeman  v.  Railroad^ 
107  Tenn.,  345,  64  S.  W.,  1,  that  these  sections  must  be 
read  and  construed  in  connection  with  and  in  the  light 
of  the  statutes  relating  to  the  distribution  of  personal 
property;  being  sections  4172  and  4173  of  Shannon's 
Compilation.  A  recovery  upon  such  right  of  action, 
when  realized,  becomes  personal  property,  and  follows 
the  usual  course  of  distribution  of  personalty.  Loague 
V.  Railroad,  91  Tenn.,  461,  19  S.  W.,  430;  Railroad  v. 
Bean,  94  Tenn.,  388,  29  S.  W.,  370. 

The  parties  who  are  entitled  to  take  under  the  stat- 
utes of  distribution  are,  in  the  contemplation  of  the 
other  statutes  referred  to,  the  next  of  kin,  and  entitled 
to  take  the  recovery  according  to  the  statutes  relating 
to  the  distribution  of  personal  estates. 

This  cause  of  action  is  not  only  created  by  the  statute, 
and  dependent  alone  upon  it,  but  the  statute  also  pro- 
vides how  the  proceeds  of  any  recovery  upon  any  such 
cause  of  action  shall  be  distributed,  and  who  shall  be 
entitled  thereto.  It  is  in  no  sense  an  asset  of  the  es- 
tate of  the  deceased,  and  does  not  and  cannot  pass  by 
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the  will  of  the  deceased,  but  only  under  the  provisions 
of  the  statute,  and  as  the  personal  property  of  an  intes^ 
tate,  according  to  the  provisions  of  section  4172  of 
Shannon's  Compilation. 

Under  this  section  the  children  of  the  deceased  child 
take  equally  with  4he  living  children ;  that  is,  they  take 
the  share  that  the  parent  would  have  taken  if  alive. 

Such  a  fund  does  not  occupy  the  same  status  as  the 
proceeds  of  a  life  insurance  policy  payable  to  the  as- 
sured, and  which  he  may  dispose  of  while  he  lives;  but  it 
passes  by  operation  of  the  statutes,  and  according  to 
their  provisions. 

We  are  of  opinion,  therefore,  the  court  of  chancery 
appeals  is  correct  in  its  holding  upon  both  features  of 
the  case,  and  that  the  children  of  the  deceased  daughter, 
Lucie  A.  Haynes,  takes  equally  with  the  son,  James  W. 
Walker.  The  judgment  rendered  by  the  court  of  chan- 
cery appeals  by  a  clerical  error  refers  to  the  recovery  as 
1200,  when  it  should  be  |2,000.  The  judgment  of  this 
court  will  be  that  the  complainants  have  and  recover 
of  the  defendant  one-half  of  the  said  |2,000  judgment, 
together  with  the  costs  of  the  cause  in  the  chancery 
court,  and  of  the  defendant  and  the  sureties  upon  his 
appeal  bond  all  the  costs  of  the  appeal. 

The  judgment  to  be  subject  to  reasonable  attorney's 
fees  for  recovery  of  the  judgment  against  the  traction 
company. 
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K.  P.  Blaib  ct  ah  V.  A.  Johnson  &  Sons. 
{Knoxvillc.     September  Term,  1903.) 

1.  SET-OFF.    Applies  only  to  mutual  debts,  when. 
Technical  set-off  applies  only  to  mutual  debts.     (Pont,  p.  116.) 
C&ses  cited  and  approved:  Ragsdale  v.  Buford,  3  Hay.,  192;  Allen 

V.  McNew,  8  Humph.,  57;   Turbeville  v.  Broach,  6  Cold.,  272; 
Brady  v.  Wasson,  6  Helsk.,  134. 

2.  Word  * 'demand"  in   set-oil   statute    defined;    cross  claim  or 
abatement  against  it. 

The  word  "demand"  in  the  expression,  "arising  out  of  the  plain- 
tiff's demand"  contained  in  the  statute,  means  the  assertion  of  a 
right  to  recover  a  sum  of  money  from  the  defendant;  and  when 
such  demand  is  sued  on,  the  defendant  may  assert  a  cross  claim 
for  the  recovery  of  money  against  the  plaintiff,  or  for  the  abate- 
ment of  his  demand  by  reason  of  any  matter,  growing  out  of  that 
demand.     (Post,  p,  118.) 

Code  cited  and  construed:  Sec.  4639  (S.);  sec.  3628  (M.  ft  V.); 
sec.  2918  (T.  &  S.  and  1858). 

3.  SAME.    Same.    What  defendant  may  show  for  cross  claim  or 
abatement. 

For  the  purpose  of  such  cross  claim  or  abatement  of  "plaintiff's 
demand,"  the  defendant  may  show  that  the  consideration  has 
failed;  or  that  there  was  fraud  or  misrepresentation  in  the 
transaction  whereby  the  defendant  was  damaged;  or  that  by 
reason  of  the  failure  of  the  plaintiff  to  carry  out  his  contracL 
the  defendant  has  suffered  some  injury  reasonably  within  tne 
contemplation  of  the  parties  when  the  contract  was  made. 
{Post,  pp.  118-119.) 

Cases  cited  and  approved:  McLean  v.  Houston,  2  Heisk.,  37;  Hogg 
V.  Cardwell,  4  Sneed,  168;  Porter  v.  Woods,  9  Humph.,  56;  Whit- 
aker  v.  PuUen.  3  Hum.,  467;  Pettee  v.  Manufacturing  Co.,  1 
Sneed,  385;  Overton  v.  Phelan,  2  Head,  446,  447. 
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4.  OOHDinONAL  8ALB8.    With  retention  of  title  may  be  de- 
feated by  replevin  upon  failure  to  pay. 

The  vendor  in  what  is  called  a  "conditional  sale"  of  personal 
property,  in  which  the  title  is  retained  to  secure  the  purchase 
price,  has  the  right,  upon  the  purchaser's  failure  to  pay  the 
purchase  price,  to  replevin  the  property,  and  thereby  defeat 
the  sale  or  enforce  the  condition  Inhering  in  the  contract  which 
contemplated  a  defeat  thereof  upon  such  failure  to  pay  the  pur- 
chase price.     (Post,  p.  116.) 

5.  8BT-07F  AND  RSGOUPMBNT.     Not  aUowable  for  breach  of 
warranty  of  soundness  in  replevin  suit  to  enforce  condition  in 

sales. 
For  a  breach  of  the  warranty  of  soundness  in  a  contract  of  con- 
ditional sale  of  personalty  and  retention  of  title  to  secure  the 
purchase  price,  set-oft  or  recoupment  is  not  allowable  against 
an  action  of  replevin  brought  by  the  vendor  to  enforce  a  breach 
of  the  condition  by  a  recovery  of  the  property  in  accordance 
with  the  contract  and  the  statute.     (Post,  pp.  115-120.) 

Cases  cited  and  approved:  Fairman  v.  Fluck,  5  Watts,  516;  Lay- 
cock  V.  Tufnell,  2  Chitty,  631;  Adsolam  v.  King,  Bull.  N.  P.,  181; 
Goslin  V.  Redden,  3  Har.  (Del.),  21;  Williams  v.  Irby,  15  S.  C, 
468;  Talbott  v.  Padgett,  30  8.  C,  167;  MofTatt  v.  Van  Doren,  4 
Bosw.,  609;  Lovenshon  v.  Ward,  45  Cal.,  8;  Qottler  v.  Babcock, 
7  Abb.  Prax.,  392,^  note;  Whitworth  v.  Thomas,  83  Ala.,  308; 
Kennett  v.  Fickel,  41  Kan.,  211. 

6.  BAKB.    8ame.    Not  authorised  by  statute. 

Such  set-oft  or  recoupment  in  such  replevin  suit  is  not  authorised 
by  a  statute  providing  that  "any  matter  arising  out  of  the  plain- 
tifT's  demand  ....  or  growing  out  of  the  original  considera- 
tion of  any  written  instrument,  for  which  defendant  would  be 

entitled  to  recover  in  a  cross-action."    {Post,  p,  116.) 

Code  cited  and  construed:  Sec.  4639  (S.);  sec.  3628  (M.  ft  V.); 
sec.  2918  (T.  &  S.  and  1858). 

Acts  cited  and  construed:  1855-56,  ch.  71. 
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7.    WAHRANTY.    Damages  lor  breach  of  warranty  ol  soundness 
in  sales  of  personalty. 

Where  the  warranty  of  soundness  in  the  sale  of  personalty  is 
broken  the  purchaser  is  entitled  to  damages,  to  the  extent,  at 
least,  of  the  difference  in  value  between  the  article  as  repre- 
sented  and  as  it  actually  turned  out  to  be.    (Post,  p.  117.) 

Case  cited  and  approved:  Smith  v.  Gozart,  2  Head,  528. 


FROM  RHEA. 


Appeal  from  the  Circuit  Court   of   Rhea   County.- 
JosEPH  C.  HiGGiNS^  Judge. ' 

BuRKETT^  Mansfield  &  Miller^  for  Blair. 

V.  C.  Allen^  for  Johnson. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

Omitting  some  merely  formal  matters,  the  facts  upon 
which  the  legal  question  to  be  determined  in  this  case 
arises  are  as  follows : 

On  the  second  day  of  April,  1901,  A.  Johnson  &  Sons 
sold  to  the  defendant  W.  G.  Taylor  a  wagon.  A  part 
of  the  purchase  price  remained  unpaid,  and  to  cover  this 
portion  of  the  purchase  money  Taylor  executed  two 
notes,  for  f20  each,  one  maturing  the  second  day  of 
June,  1901,  and  the  other  the  second  day  of  August, 

lllTenn— 8 
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1901.  Each  of  these  notes  provided  for  the  retention  of 
the  title  in  Johnson  &  Sons  until  the  notes  should  be 
paid  in  full. 

As  a  part  of  the  contract  of  sale,  a  warranty  was  given 
( called  in  the  transcript  a  "guaranty" )  "that  the  wagon 
was  complete,  and  did  not  have  any  defects  in  either  the 
workmanship  or  the  material." 

The  above-mentioned  notes  having  fallen  due  and  re- 
maining unpaid,  Johnson  &  Sons  brought  a  replevin 
suit  for  the  wagon. 

The  case  was  brought  originally  before  a  justice  of 
the  peace,  and  judgment  was  rendered  by  him  in  favor 
of  the  plaintiff.  The  defendant  thereupon  appealed  to 
the  circuit  court.  At  this  time  the  only  defendant  was 
K.  P.  Blair,  who  was  an  employee  of  Taylor,  but  in  the 
circuit  court  Taylor  was  allowed  to  become  a  party  de- 
fendant, and  allowed  to  defend  the  cause. 

In  the  circuit  court,  after  the  facts  above  stated  were 
introduced  in  evidence,  the  defendant  Taylor  offered  to 
introduce  the  following  testimony:  "That  he  had 
bought  the  wagon  upon  faith  of  the  warranty  above 
mentioned;  that  within  a  few  days  after  buying  the 
wagon  and  using  it  in  the  ordinary  course,  hauling  a 
aawlog,  the  tongue  of  the  wagon  broke,  causing,  as  a 
natural  result,  one  of  the  team  of  mules  to  be  injured 
to  such  an  extent  that  it  w^as  useless  and  had  to  be  killed ; 
that  the  damage  to  the  mule,  which  was  owned  by  de- 
fendant Taylor,  and  to  tiie  wagon,  together,  was  fl35; 
that  the  wagon  tongue  was  made  of  brash,  decayed,  rot- 
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ten,  and  otherwise  damaged  timber,  which  caused  the 
same  to  break ;  that  the  tongue  was  painted,  and  defend- 
ant Taylor  had  no  knowledge  whatever  of  the  defects 
in  it  until  it  broke,  but  relied  on  the  warranty ;  that  he 
told  plaintiffs  what  he  wanted  with  the  wagon  before 
ordering  it;  that  defendant  Taylor  had  a  new  tongue 
placed  in  the  wagon,  and  had  it  repaired,  and  when  re- 
plevied it  was  in  the  custody  of  the  codefendant  Blair, 
who  was  an  employee  or  work  hand  of  defendant  Taylor, 
and  had  no  interest  therein ;  that  the  damage  aforesaid 
resulted  to  defendant  Taylor;  .  .  .  that  defendant 
Taylor  had  presented  his  claim  for  damages  to  plaintiff 
prior  to  the  institution  of  this  suit,  and  they  had  refused 
to  recognize  any  claim  or  set-off  against  the  notes." 

The  circuit  judge  declined  to  allow  the  introduction 
of  the  testimony  above  referred  to. 

The  determinative  question  is  whether  a  set-oflE  or  re- 
coupment is  allowable  against  an  action  of  replevin 
brought  by  the  vendor  in  a  conditional  sale  of  personal 
property  to  enforce  a  breach  of  the  condition  by  a  re- 
covery of  the  property. 

As  to  the  technical  set-off,  it  is  clear  that  this  could 
not  be  allowed,  because  it  applies  only  to  mutual  debts. 
Brady  v.  Wasso^i^  6  Heisk.,  134;  Ragsdale  v.  Bufo^^d 
Ea^rSj  3  Hayw.,  192;  Allen  v.  McNew,  8  Humph.,  57; 
Turbeville  v.  Broach,  5  Cold.,  272. 

Can  recoupment  be  allowed?  This  question  may  be 
correctly  answered  upon  a  consideration   of  the   true 
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nature  of  the  legal  ideas  involved  in  the  conditional  sale, 
and  also  in  recoupment. 

When  one  makes  what  is  called  a  "conditional  sale" 
of  personal  property,  retaining  the  title  as  security,  he 
has  the  right,  upon  failure  of  the  purchaser  to  pay  the 
purchase  money,  to  replevin  the  property,  and  thereby 
defeat  the  sale;  in  other  words,  by  means  of  the  replevin 
proceedings  he  enforces  the  condition  inhering  in  the 
contract  by  the  operation  of  which  it  was  contemplated 
between  the  parties  that  the  contract  itself  should  be  de- 
feated upon  such  failure  to  pay  the  purchase  money. 

All  of  the  cases  in  this  State  in  which  oflf-sets  have 
be/&n  allowed  either  in  the  way  of  pure  set-offs,  as  by 
cross  debts  in  an  amount  certain,  or  on  demands  capable 
of  being  made  certain,  or  by  way  of  failure  of  consid- 
eration, or  under  the  doctrine  of  recoupment,  whether 
in  the  sen^e  in  which  that  doctrine  waa  understood  be- 
fore Act  1855-56,  p.  75,  c.  71  (Code  1858,  section  2918), 
or  in  the  broader  sense  in  which  it  has  been  since  under- 
stood, as  expressed  in  the  language,  "any  matter  aris- 
ing out  of  the  plaintiff's  demand,  and  for  which  the  de- 
fendant would  be  entitled  to  recover  in  a  cross  action ;" 
'*any  matter  growing  out  of  the  original  consideration 
or  any  written  instrument,  for  which  the  defendant 
would  be  entitled  to  recover  in  a  cross  action" — ^all  of 
these  cases  were  suits  upon  some  form  of  indebtedness 
claimed ;  none  of  them  were  actions  of  replevin,  or  suits 
in  any  form  for  the  purpose  of  enforcing  a  condition  of 
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a  defeasible  contract  as  a  means  of  defeating  the  con- 
tract itself. 

That  no  such  defense  has  been  interposed  heretofore 
in  replevin  suits,  while  persuasive  of  the  construction 
which  the  bench  and  bar  of  the  State  have  given  to  our 
statutes  and  decisions  for  nearly  a  hundred  years,  yet  it 
is  not,  of  course,  a  conclusive  reason  why  a  claim  of  the 
character  put  forth  in  the  present  case  may  not  be  main- 
tained. Yet  we  think  the  fundamental  idea  involved  in 
all  offsets  and  recoupments  is  that  they  are  brought  for- 
ward by  a  defendant  in  opposition  to  some  money  de- 
mand asserted  by  the  plaintiff.  In  these  actions  it  is 
contemplated  that  the  plaintiff's  demand  shall  be  abated 
or  lessened  by  that  of  the  defendant.  But  how  can  this 
be,  when  the  two  actions  proceed  on  wholly  different 
lines,  the  plaintiff,  by  a  possessory  action,  demanding 
the  possession  of  certain  property,  and  the  defendant  de- 
manding damages  by  reason  of  the  breach  of  a  contract 
concerning  that  property? 

Take,  for  illustration,  the  facts  of  the  present  case. 
The  sale  of  the  wagon  was  upon  a  condition.  The  con- 
dition has  failed,  and  tlie  plaintiff  has,  undcmbtedly,  a 
right  to  the  possession  of  the  property.  There  was  a 
warranty  of  soundness,  and,  assiiming  as  true  the  mat- 
ters which  were  offered  to  be  proven,  the  Avarranty  was 
broken,  and  the  defendant  is  entitled  to  damages,  to  the 
extent,  at  least,  of  the  difference  in  value  between  the 
article  as  represented  and  as  it  actually  turned  out  to 
be.     Smith  v.  Cozart,  2  Head,  528.     There  would  be  a 
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judgment  then  for  the  plaintilTs  to  the  full  extent  of 
their  claim,  also  one  for  the  defendant  for  the  full 
amount  of  damage  to  which  he  would  be  entitled  under 
his  warranty,  and  neither  would  abate  or  lessen  the 
other,  or  bear  any  relation  thereto,  except  that  they 
originated  in  a  dealing  in  and  about  the  same  article  of 
personal  property. 

At  this  point  is  where  the  ambiguity,  if  there  is  any, 
lies.  The  expressions,  ^'arising  out  of  the  plaintiff's  de- 
mand,^' and  "any  matter  growing  out  of  the  original 
consideration  of  any  written  instrument,"  do  not  mean 
all  rights  that  may  be  asserted,  of  whatsoever  nature,  by 
either  party,  to  the  property,  or  concerning  the  prop- 
erty, which  was  the  subject  of  the  dealing  of  the  parties. 
In  the  first  expression  quoted  the  word  "demand**  means 
the  assertion  of  a  right  to  recover  a  sum  of  money  from 
the  defendant.  Upon  such  demand  being  put  forward, 
the  defendant  may  me^t  it  by  the  assertion  of  a  cross 
claim  for  the  recovery  of  money  against  the  plaintiff, 
or  for  the  abatement  of  his  demand  by  reason  of  any 
matter  growing  out  of  that  demand,  and  for  such  pur- 
pose may  show  that  the  consideration  has  failed;  that 
there  was  fraud  or  misrepresentation  in  the  transaction, 
whereby  the  defendant  was  damaged  {McLean  v.  Hans- 
ton,  2  Heisk.,  37;  Hogg  v.  Cardwelly  4  Sneed,  158) ;  or 
that  by  reason  of  the  failure  of  the  plaintiff  to  carry  out 
his  contract  the  defendant  has  suffered  some  injury  rea- 
sonably within  the  contemplation  of  the  parties  when 
the  contract  was  made  {Porter  v.  Woods,  3  Humph.,  56, 
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39  Am.  Dec,  153 ;  Whitaker  v.  Pullen,  3  Humph.,  467 ; 
Pettee  v.  Tennessee  Mfg.  Co.,  1  Sneed,  385;  Overton  v. 
Phelauy  2  Head,  446,  447).  Substantially  the  same  ideas 
are  conveyed  by  the  word  "consideration"  in  the  second 
passage  quoted. 

The  foregoing  propositions  being  sound,  it  follows  aa  a 
necessary  consequence  that  there  could  be  no  offset  or 
recoupment  allowed  in  the  present  case,  under  the  form 
of  the  plaintiff's  action,  and  hence  that  there  was  no 
error  in  the  refusal  of  the  circuit  judge  to  admit  the 
testimony  offered. 

We  may  add  that  the  conclusion  which  we  have 
reached  on  principle  seems  likewise  to  be  sustained  by 
authority.  At  common  law  set-off  was  not  allowable  in 
replevin.  Fairman  v.  Fluck,  5  Watts,  516;  Laycock  v. 
Tufnell,  2  Chitty,  531;  Adsolam  v.  King,  Bull,  N.  P., 
181;  GosHn  v.  Redden,  3  Har.  (Del.),  21. 

In  an  action  to  recover  a  bale  of  cotton,  a  set-off  of  a 
claim  for  a  balance  on  account  and  a  balance  for  rent 
due  was  not  allowed.     Williams  v.  Irhy,  15  S.  C,  458. 

In  an  action  by  a  vendor,  to  recover  possession  of 
machinery  delivered  to  vendee  on  conditional  contract 
of  sale,  after  breach  of  conditions  as  to  payment,  a  set- 
off of  a  claim  for  damage  for  vendor's  alleged  breach 
of  covenant  was  not  allowed.  Talbott  v.  Padgett,  30  S. 
C,  167,  8  S.  E.,  845. 

In  an  action  to  recover  possession  of  a  pension  cer- 
tificate, a  counterclaim  that  plaintiff  owed  defendant  a 
balance  for  goods  sold  and  delivered,  with  prayer  that 
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defendant  might  retain  possession  of  the  certificate  un- 
til such  balance  was  paid,  was  disallowed.  In  Moffatt 
V.  Van  Doren,  4  Bosw.,  609,  and  Lovcnsohn  v.  Ward, 
45  Cal.,  8,  it  was  held  that  defendant  could  not  demand 
in  his  answer,  by  way  of  counterclaim,  the  return  to 
him  by  plaintiff  of  other  personal  property  distinct 
from  that  mentioned  in  the  complaint.  It  has  also  been 
held  that  in  an  action  to  recover  chattels  defendant  can- 
not set  up  as  a  counterclaim,  entitling  him  to  aflBrin- 
ative  relief,  the  performance  of  services  for  which  no 
compensation  has  l)een  rendered.  Oottlcr  v.  Bahcork, 
7  Abb,  Prac,  392,  note.  See,  also,  Whitirorth  v.  Thomas, 
83  Ala.,  308,  3  South,  781,  3  Am.  St.  Rep.,  725,  and 
Kennett  v.  Fickcl,  41  Kan.,  211,  21  Pac,  93. 

It  results  that  the  judgment  of  the  court  below  must 
be  affirmed. 


r 
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Railway  Company  r.  C.  V.  Higdon. 
{KnoxvUle.     September  Term,  1903.) 

1.  DAMAGES.    Measure  of,  for  overflowing  land  by  wrongful 
obstruction  of  water  way. 

Where  a  railway  company,  by  the  wrongful  obstruction  of  a  water 
way,  causes  the  land  of  the  adjacent  owner  to  be  flooded,  in  an 
action  therefor  the  measure  of  damages  to  such  owner  is  the 
injury  occasioned  up  to  the  time  the  suit  is  instituted,  and  not 
the  difference  between  the  market  value  of  the  property  before 
and  after  the  obstruction  was  erected.     {Pont,  pp.  124-125.) 

Cases  cited  and  approved:  Carriger  v.  Railroad  Co.,  75  Tenn., 
388;  Harmon  v.  Railroad  Company,  87  Tenn.,  614;  Nashville 
v.  Comar,  88  Tenn.,  416;  Chattanooga  v.  Dowling,  101  Tenn.^ 
342. 

2.  SAME.    Same.    Evidence  of    market  value    of  land   flooded 
before  and  after  obstruction  inadmissible.    Rationale  rule. 

In  an  action  to  recover  damages  for  flooding  land  by  wrongful 
obstruction  of  a  water  way,  evidence  of  the  market  value  of 
the  land  before  and  after  the  erection  of  the  obstruction  is  inad- 
missible. Such  evidence  could  only  be  competent  upon  the 
theory  that  the  wrongdoing  was  to  be  continued,  and  there- 
fore the  property  was  permanently  injured.  The  wrongdoer 
will  not  thus  be  permitted  to  procure  a  license  to  continue  his 
misconduct.  The  injury  is  abatable  and  one  not  presumed  to 
continue  and  therefore  the  damages  recoverable  from  the 
wrongdoer  are  only  such  as  have  accrued  before  suit  was 
brought  and  successive  Independent  actions  may  be  instituted 
for  the  subsequent  continuance  of  the  wrong,  or  a  recurrence 
of  the  nuisance.     {Posty  pp.  125-127.) 

Case  cited  and  approved:     Nashville  v.  Comar,  88  Tenn.,  416. 

3.  SAME.      Same.     Evidence  of  injury  subsequent  to  action 
brought,  inadmissible. 
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Tn  an  action  for  the  overflowing  of  plaintiff's  land  by  an  obstruc- 
tion of  a  water  way,  causing  a  large  accumulation  of  stagnant 
water,  injurious  to  health,  evidence  of  plaintiff's  sickness  sub- 
sequent to  the  institution  of  the  suit,  and  attributable  to  the 
unsanitary  condition  previous  to  the  beginning  of  the  action, 
is  inadmissible  either  to  prove  such  condition  or  as  a  proof  of 
injuries  sudtained.     {Post,  p.  127.) 


FROM  POLK. 


Appeal   in  error  from  the  Circuit  Court  of  Polk 
County. — N.  Q.  Allbn^  Judge. 

C.  G.  Hyatt^  and  Corniok,  Wright  &  Feantz,  for 
Bailway  Co. 

Mayfield  &  SON^  for  C.  V.  Higdon. 


Me.  Chief  Justice  Beaed  delivered  the  opinion  of 
the  Court. 

The  defendant  in  error  was  the  owner  of  three  hun- 
dred and  twenty  acres  of  land  lying  in  Polk  county,  of 
this  State,  on  both  sides  of  the  Hiwassee  river,  extend- 
ing from  the  foot  of  the  mountain  on  the  north  side  of 
this  river  to  the  elevated  ground  on  the  south  side.  His 
residence  stood  near  the  northwest  corner  of  the  tract, 
and  a  few  hundred  feet  from  the  north  bank  of  the  river. 
Adjoining  him  on  the  west  was  the  tract  of  one  Sey- 
mour, and  on  this  was  located  a  spring,  the  natural  flow 
of  which  was  to  the  west,  until,  passing  around  the 
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point  of  elevated  land  which  extended  along  the  river 
front,  its  stream  emptied  into  the  river.  The  plaintiff 
in  error  operated  a  line  of  railway  extending  from  the 
foot  of  the  mountain  a  short  distance  w^st  of  the  resi- 
dence of  the  defendant  in  error,  and,  running  in  a  south- 
easterly direction  in  part  over  an  embankment,  it 
reached  the  river,  and,  crossing  that,  was  caiTied  by  tres- 
tle and  embankment  until  it  reached  the  elevated  land 
on  the  south  side  of  the  river. 

This  suit  was  instituted  to  recover  damages  occa- 
sioned, as  is  alleged,  by  the  erection  of  this  embankment 
on  the  north  side  of  the  river.  The  declaration  avers 
that  by  its  erection  the  flow  of  waters  from  the  spring 
has  been  impeded,  and  that  the  water  from  the  overflow 
of  the  river  has  been  caught  between  this  embankment 
and  the  foot  of  the  mountain  on  the  north  side,  and 
held  as  in  a  CHl-de-sdc,  and  that  the  result  has  been  the 
formation  of  a  stagnant  and  miasmatic  pool,  extend- 
ing almost  to  the  door  of  the  residence,  that  has  greatly 
affected  the  health  and  comfort  of  the  family  of  the  de- 
fendant in  error.  It  is  also  alleged  that  another  effect 
occasioned  by  this  embankment  is  that  the  water  that, 
but  for  it,  would  have  been  unimpeded,  has  been  thrown 
in  great  volumes  upon  the  land  of  defendant  in  error 
on  the  south  side  of  the  river,  and  that  increased  cur- 
rent has  injured  portions  of  this  land  by  piling  sand 
upon  it,  and  that  its  effect  has  been  also  to  render  wet 
and  unfit  for  cultivation  a  portion  of  his  land  on  the 
north  side.    The  defendant  in  error  further  claimed  that 
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in  the  negligent  construction  of  the  piers  upon  which 
its  bridge  across  the  river  rested,  and  in  time  of  high 
tide,  the  force  of  the  current  in  the  river  was  greatly  in- 
creased, and  that  the  expense  of  operating  a  ferry  which 
belonged  to  the  defendant  in  error  had  been  proportion- 
ately increased.  For  these  various  injuries  sustained  by 
him  damages  were  asked  in  this  suit  against  the  rail- 
road. The  trial  of  the  case  resulted  in  a  verdict  and 
judgment  against  the  company,  and  it  has  appealed. 

The  first  error  assigned  is  that  the  circuit  judge  per- 
mitted, over  the  objection  of  the  defendant  below,  testi- 
mony to  go  to  the  jury  as  to  the  difference  between  the 
market  value  of  the  property  of  the  plaintiff  below,  be- 
fore and  after  the  erection  of  the  embankment.  That 
this  was  error  has  been  for  a  number  of  years  settled 
by  the  rulings  of  this  court.  In  such  a  case  the  ques- 
tion as  to  the  proper  measure  of  damages  was  considered 
and  determined  in  the  case  of  XashviUe  v.  Vomar,  88 
Tenn.,  416, 12  S.  W.,  1027,  7  L.  R.  A.,  465.  In  that  case 
the  circuit  judge  had  said  to  the  jury  that  if  thej'  found 
that  the  market  value  of  plaintiff's  property  had  been 
permanently  impaired  "he  would  be  entitled  to  recover 
the  difference  in  market  value  of  the  property  before 
and  since  the  building  of  the  sewer." 

This  direction  was  held  to  be  error,  and  the  case  was 
reversed  on  that  ground.  As  early  as  in  the  case  of 
Carriger  v.  Railroad  Co.,  75  Tenn.,  388,  it  was  held  that 
each  overflow  caused  by  the  injury,  carelessness,  or  want 
of  skill  of  the  railroad  to  an  adjacent  property  owner 
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was  an  independent  wrong,  and  constituted  a  cause  of 
action  for  the  damage  resulting  to  the  crop  or  other 
proi)erty  of  such  owner.  In  other  words,  the  court 
ruled  in  that  case  that  each  overflow  inflicting  injury 
was  a  recurring  nuisance,  of  which  the  party  suffering 
therefrom  could  maintain  independent  action.  So,  in 
Harmon  v.  Railway  Co.,  87  Tenn.,  614,  11  S.  W.,  703. 
it  was  again  ruled  for  a  nuisance  committed  by  com- 
pany that  the  adjacent  lot  owner  could  recover  dam- 
ages accrued  to  him  up  to  the  time  each  action  is  insti- 
tuted, and  a  recovery  in  one  action  would  not  bar  a  sub- 
sequent one  brought  for  a  continuance  of  the  wrongs. 
The  same  principle  is  announced  in  Chattanooga  v. 
Dotclingy  101  Tenn.,  342,  47  S.  W.,  700. 

The  case  made  by  the  declaration,  and  that  which  the 
testimony  introduced  tends  to  prove,  was  one  of  a  nuis- 
ance arising  from  a  failure  on  the  part  of  the  railway 
company  to  so  use  its  property  as  to  avoid,  if  possible, 
injury  to  its  neighbor.  That  this  nuisance  could 
be  abated  by  the  exercise  of  proper  skill  and  the  exi)en- 
diture  of  money  and  labor  is  apparent  All,  on  this 
record,  which  the  company  had  to  do  was  to  construct 
a  culvert  through  the  embankment  and  expedite  the  ac- 
cumulated water  to  resume  its  natural  course.  A  fail- 
ure so  to  do  was  actionable  negligence. 

The  objectionable  testimony  in  this  case  could  only 
be  made  competent  upon  the  idea  that  the  wrongdoing 
of  the  railway  company  was  to  be  continued,  and  that 
it  would  not  at  any  time  remedy  the  defective  or  unskill- 
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ful  work,  and  that  thus  the  property  of  the  plaintiff  be- 
low was  permanently  injured.  The  effect  of  such  a 
view,  if  announced,  would  be  to  confer  a  license  upon 
the  railway  company  to  continue  its  wrong.  This  view 
was  expressly  repudiated  in  the  cases  referred  to  above. 
On  this  subject,  in  Nashville  v.  Comar,  supra,  it  is  said 
that  the  "weight  of  authority  and  the  weight  of  reason 
alike  condemn,  as  contrary  to  the  public  policies,  any 
rule  by  which  a  wrongdoer  may  procure  a  license  to  con- 
tinue his  misconduct.  Such  a  rule  would,  in  many  in- 
stances, operate  as  a  method  by  which  private  property 
would  be  condemned  to  private  uses  against  the  will 
of  the  owner."  Continuing,  the  court  said :  "It  seems 
to  us  that  the  true  rule  deducible  from  the  authorities 
is  that  the  law  will  not  presume  the  continuance  of  a 
wrong,  nor  allow  a  license  to  continue  a  wrong  when 
the  cause  of  the  injury  is  of  such  a  nature  as  to  be 
abatable  either  by  the  expenditure  of  labor  or  money; 
and  that  where  the  cause  of  the  injury  is  one  not  pre 
sumed  to  continue,  that  the  damages  recoverable  from 
the  wrongdoer  are  only  such  as  have  accrued  before  act 
ion  was  brought,  and  that  successive  actions  may  be 
brought  for  the  subsequent  continuance  of  the  wrong  or 


nuisance." 


Upon  an  examination  of  this  record,  it  is  evident  that 
the  jury  must  have  been  controlled  in  reaching  their 
verdict  largely  by  the  estimate  which  the  witness  gave 
in  answer  to  the  question  asked  him  as  to  the  market 
value.     Outside  of  this  answer  with  regard  to  the  deprc 
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eiation  in  market  value  of  the  property,  the  testimony 
as  to  tlie  matters  of  special  damage  is  exceedingly  vague 
and  unsatisfactory,  and,  so  far  as  we  can  discover,  fur- 
nished no  safe  guidance  to  the  jury  in  reaching  an  in- 
telligent result,  and  it  cannot  be  otherwise  than  that  the 
jury  rested  their  verdict  largely,  if  not  entirely,  on  this 
incompetent  evidence. 

We  think  the  circuit  judge  was  also  in  error  in  per- 
mitting testimony  as  to  the  illness  of  the  defendant  in 
error,  which  occurred  after  the  institution  of  this  suit. 
This  illness  was  attributed  by  the  witness  to  the  stag- 
nant pool  of  water  that  had  been  created  by  the  embank- 
ment near  his  residence.  The  attorney  of  the  defendant 
in  error  in  offering  this  testimony,  in  answer  to  the  ob- 
jection made  to  its  competency,  said  that  he  did  not  ask 
damages  on  account  of  such  illness,  but  that  he  offered 
it  for  the  purpose  of  showing  the  nature  and  condition 
of  the  water  and  of  the  land  adjacent.  The  circuit  judge 
held  it  competent  for  that  purpose.  We  think  that  such 
testimonv  should  not  have  been  offered  at  all  for  anv 
purpose.  If  this  stagnant  water  had  either  injured  the 
land  or  affected  the  health  of  the  defendant  in  error 
after  the  bringing  of  the  present  suit,  and  the  negligence 
of  the  railway  had  produced  this  effect,  it  was  the  sub- 
ject of  a  new  trial,  and  ought  not  to  have  been  intro- 
duced for  the  purpose  of  affecting  the  issue  in  the  pres- 
ent case. 

Fop  these  errors  the  judgment  must  be  reverse<l,  and 
the  case  remanded  for  a  new  trial. 
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Cope  i\  Payne, 
{Knoxvillc.     September  Term,  1903.) 

1.  UNLAWFUL     BNTBY    AND  DETAINBB.     Judgement  in 
agaast  tenant  does  not  bind  landlord. 

Only  parties  and  their  privies  are  precluded  by  a  judgment  in  a 
matter  of  private  right,  and  whenever  an  action  of  unlawful  en- 
try and  detainer  was  brought  against  a  tenant,  in  which  the 

landlord  was  not  a  party,  the  landlord  is  not  bound  by  the 
judgment,  although  he  knew  of  the  pendency  of  the  action. 
(Post,  pp.  130-131.) 

Cases  cited  and  approved:  Boles  v.  Smith,  5  Sneed,  105;  HiUman 
V.  Chester,  12  Heisk.,  34-36;  Boro  v.  Harris,  13  Lea,  36-44. 

2.  SAMS.    Wm  not  lie  agrainst  purchaser  at  judicial  sale,  when. 
An  action  of  forcible  and  unlawful  entry  and  detainer  will  not  lie 

to  dispossess  a  purchaser  under  a  decree  of  a  court  of  compe- 
tent Jurisdiction  placed  in  possession  by  an  order  of  the  court. 
(Post,  p.  132.) 

Cases  cited;  Scott  v.  Newsom,  5  Sneed,  456;  Rook  v.  Grodfrey.  105 
Tenn.,  534. 

3.  CHANCERY  COURT.    Wm  protect  possession  of  purchaser 
under  its  decrees.    Bill  to  quiet  possession. 

A  court  of  equity  has  full  power  to  protect  a  purchaser  of  land, 
in  possession  under  its  orders  and  decrees,  and  a  bill  to  quiet 
possession  will  lie  by  such  purchaser  to  enjoin  the  enforcement 
of  a  judgment  against  his  tenant  in  an  action  of  unlawful  entry 
and  detainer,  to  which  such  purchaser  was  not  a  party,  though 
the  person  holding  the  judgment  might  be  entitled  to  posses- 
sion by  bringing  a  proper  action  to  determine  his  right.  {Post, 
p.  132.) 

Cases  cited;  King  v.  Mabry,  3  Lea,  237;  Walker  v.  Fox,  85  Tenn., 
154. 
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FROM  MONROE. 


Appeal  from  Chancery  Court  of  Monroe  County. 
T.  M.  McCoNNBLL^  Chancellor. 

Pritchard  &  SiZER,  for  Cope. 

MoCroskby  &  Peace^  for  Payne. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Coiirt. 

Tfiis  bill  is  brought  to  protect  and  quiet  complain- 
ant's possession  of  the  lands  described  in  the  pleadings, 
the  threatened  injury  to  his  possession  being  the  ini- 
I>ending  execution  of  a  writ  of  possession  which  the  de- 
fendant had  caused  to  be  issued  upon  a  judgment  which 
he  recovered  in  an  action  of  unlawful  entry  and  de- 
tainer brought  by  him  against  a  tenant  of  complainant 
(no  question  of  title  is  involved),  which  is  sought  to  be 
enjoined. 

Morris  Cope  purchased  the  land  in  controversy  at  a 
tax  sale  made  in  1897  under  a  decree  pronounced  in  the 
case  of  State  v.  Heiskell  et  al.,  lately  pending  in  the 
chancery  court  at  Madisonville,  and  was  placed  in  pos- 
session of  it  after  confirmation  of  sale  and  vestiture  of 
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title  by  the  sheriff  of  the  county  in  the  execution  of  a 
writ  of  possession  issued  in  said  case.  Subsequently  he 
leased  the  lands  to  William  Cantrell,  and  then  conveyed 
them  to  the  complainant.  Frank  Payne,  previous  to 
said  tax  sale,  was  in  possession  under  a  purchase  from 
some  one,  and  was  not  a  party  to  the  case  in  which  the 
sale  was  made  at  which  Morris  Cope  purchased.  In 
1901,  conceiving  that  he  was  not  bound  by  the  tax  sale^ 
he  instituted  an  action  of  forcible  and  unlawful  entry 
and  detainer  against  Cantrell,  complainant's  tenant,  to 
recover  possession.  The  case  was  dismissed  by  the  jus- 
tice of  the  peace,  and  was  appealed  to  the  circuit  court 
of  Monroe  county,  and,  Cantrell  making  no  defense, 
judgment  by  default  was  entered,  and  upon  this  judg- 
ment the  writ  of  possession  sought  to  be  enjoined  was 
issued.  Complainant  knew  that  this  action  was  begun 
before  the  justice  of  the  peace,  and  that  the  justice  had 
decided  it  in  favor  of  Cantrell,  but  he  did  not  know  of 
the  appeal,  and  was  not  informed  of  it  until  after  the 
judgment  by  default  had  been  taken  and  writ  of  pos- 
session had  issued.  He  was  no  party  to  the  case,  and  is 
not  bound  or  estopped  by  the  judgment  entered  in  it. 
It  is  only  parties  and  their  privies  who  are  precluded 
by  judgments  and  decrees.  The  mere  knowledge  of  the 
pendency  of  the  suit  will  not  have  that  effect. 

In  the  case  of  Boles  v.  Smithy  5  Sneed,  106 — an  action 
of  ejectment — it  is  said:  "It  is  a  plain  elementary 
]ninciple  of  justice  that  no  one  ought  to  be  concluded  by 
a  judgment,  as  to  a  matter  of  private  right,  to  which  he 


3  Cates]         SEPTEMBER  TEKM,  3903.  131 


Cope  V.  Payne. 


was  not  a  party,  against  which  he  could  not  avail  him- 
self of  the  means  provided  by  law  for  the  assertion  and 
protection  of  his  rights,  and  from  which  he  could  not 
appeal  or  prosecute  a  writ  of  error.  ...  It  is  clear 
that  Boles  was  no  party  to  the  former  action  in  the  legal 
sense  of  the  term,  and  the  fact  that  he  oflSciously,  or  by 
the  favor  of  the  court,  was  permitted  to  interfere  in 
conducting  the  defense^  does  not  aflfect  the  question. 
He  had  no  legal  right  to  do  so."  This  statement  of  the 
rule  is  approved  by  the  later  cases  of  Hillman  v.  Ches- 
ter, 12  Heisk.,  34-36,  and  Boro  v.  Harris,  13  Lea,  3644. 
It  is  also  well  settled  that  the  law  will  not  allow  the 
owner  of  property  to  be  deprived  of  possession  in  a  suit 
brought  against  a  tenant  through  the  collusion  of  the 
latter  with  the  plaintiff,  or  his  negligence  in  failing  to 
notify  the  owner  of  the  pendency  of  the  suit.  Collins  v. 
Legg,  1  Lea,  120. 

Nor  is  there  anything  in  the  manner  in  which  the  com- 
plainant's vendor  obtained  possession  of  the  premises 
which  prevents  a  court  of  equity  from  protecting  that 
possession.  Complainant  is  not  a  trespasser  or  a  wrong- 
doer.  He  does  not  come  in  court  with  unclean  hands. 
It  is  true  that  defendant  is  not  bound  by  the  decree  in 
the  case  of  the  State  v.  Heiskell  et  als.,  to  which  he  was 
not  a  party,  and  that,  if  he  is  the  rightful  owner  of  the 
property  sold,  he  has  the  right  to  be  restored  to  posses- 
sion by  proper  application  to  the  chancery  court  in  that 
case  for  a  writ  of  restitution,  or  by  an  action  of  eject- 
ment; but  this  does  not  convict  complainant  of  any  in- 
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eciuitable  conduct  for  which  he  ought  to  be  repelled  by 
the  court.  The  vendor  of  the  complainant  was  put  into 
l>eaceable  poR8e8sion  by  the  sheriff  of  the  county  in  the 
(execution  of  the  mandate  of  a  court  of  competent  juris- 
(lictiouy  under  a  purchase  made  by  him,  supported  by  a 
valuable  consideration,  and  he  had  a  right  to  presume 
that  the  proceedings  in  the  case  in  which  the  sale  was 
made  were  r^ular  and  valid,  and  vested  him  with  a 
good  title  and  the  right  to  the  possession  of  the  prop- 
erty. He  had  no  notice  of  any  infirmity  in  the  sale. 
His  possession  is  in  a  sense  legal,  and  he  is  entitled  to 
hold  the  property  against  all  claimants  until  they  show 
a  superior  title  or  right  to  the  possession  in  a  proper 
proceeding  or  action  for  that  purpose.  The  action  of 
forcible  and  unlawful  entry  and  detainer  will  not  lie  to 
disposscHs  a  purchaser  under  a  decree  of  a  court  of  com- 
petent jurisdiction  placed  in  possession  by  an  order  of 
the  court,  iicott  v.  Newsom,  4  Sneed.,  456;  Rook  v. 
Godfrey,  105  Tenu.,  534,  58  S.  W.,  850.  The  complain- 
ant is  in  the  actual  possession  of  the  land,  placed  there 
under  the  process  of  the  chancery  court  of  the  county 
in  which  it  lies,  and  the  defendant  is  attempting  to 
wrongfully  interfere  with  that  possession.  We  think  a 
proper  case  is  presented  in  this  record  for  an  applica- 
tion to  a  court  of  equity  to  quiet  and  prevent  a  wrong- 
ful interference  with  his  possession.  The  jurisdiction 
of  the  court  to  give  such  relief  is  well  established.  King 
V.  }fahry,  3  Lea,  237;  Walker  v.  Fow,  85  Tenn.,  154,  2 
S.  W.,  98. 


3  Gates]         SEPTEMBER  TERM,  1903.  13.) 


Cope  V.  Payne. 


The  decree  of  the  court  of  chancery  appeals  is  there- 
fore reversed,  and  the  decree  of  the  chancellor  sustain- 
ing the  bill  of  complaint  and  perpetually  enjoinin«»  the 
execution  of  the  writ  of  possession  (raused  to  be  issued 
by  the  defendant  is  aflfiniied,  with  costs. 
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Mayor,  etc.,  of  Knoxvillk  i\  Klasing. 
(Knoxville.     September  Term,  1903.) 

1.  BVIDENOS.  Expert  opinion  of  phyvician  as  to  cause  or  origin 
of  disease. 
From  the  very  nature  of  the  case,  it  must  be  a  matter  of  expert 
opinion  as  to  what  is  the  cause  or  origin  of  disease,  and  the 
testimony  of  physicians  is  the  most  reliable  evidence  on  that 
subject.     {Post,  p.  137.) 

t\  8AMB.  Same.  Sufficient  to  sustain  action  against  city  for 
sewer  nuisance,  when.    Case  in  Judgment, 

The  evidence  of  physicians,  some  of  whom  attended  plaintifF,  and 
others  of  whom  examined  the  premises,  showed  that  the  foul  air 
and  gafics  generated  by  garbage  dumped  by  the  city  into  a 
sewer  near  plaintifT's  residence  were  sufficient  to  cause 
plaintifT^s  sickness  and  were  its  origin,  and  that  plaintiff  had 
been  seriously  sick  with  a  contagious  fever,  though  whether  it 
was  miasmatic  or  typhoid,  or  both,  there  was  some  slight  di- 
vergence of  opinion. 

Held:  The  evidence  was  abundantly  sufficient  to  sustain  a  ver- 
dict for  damages  on  account  of  the  city's  negligence  in  the 
maintenance  and  operation  of  its  sewers.     {Post,  p,  137.) 

3.  MUNIGIPIAL  COBPOBATIOXS.  Not  bound  to  provide  sew- 
ers, but  liable  for  negligent  construction  or  operation,  when. 
While  a  municipality  is  not  bound  to  build  a  sewer  and  the  neces- 
sity therefor  is  to  be  determined  in  the  exercise  of  its  legisla- 
tive functions,  yet  it  is  not  privileged  to  commit  a  nuisance, 
and  if,  after  a  sewer  is  located,  the  municipality  authorizes 
or  with  knowledge  permits  it  to  be  so  negligently  constructed 
or  operated  as  to  become  a  nuisance  detrimental  to  health  and 
property,  the  municipality  will  be  liable  in  a  private  action  to 
the  party  injured.     {Post,  pp.  137-139.) 


->   i-^ 
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Cases  cited  and  approved:  State  v.  Barksdale,  5  -Humph.,  154; 
State  V.  ShelbyyiUe,  4  Sneed,  177;  Horton  v.  Mayor,  4  Lea,  48; 
NashYllle  v.  Comar,  88  Tenn.,  417;  Chattanooga  v.  Dowling,  101 
Tenn.,  344;  Johnson  City  v.  Wolfe,  103  Tenn.,  279;  Chattanooga 
V.  Reld,  103  Tenn.,  621 ;  Pierce  v.  Gibson  Co.,  107  Tenn.,  233. 

-4.     SAMB.     Same.    Case  in  judgment. 

The  proof  showed  that  the  city  authorities  had  directed  garbage 
to  be  deposited  in  a  sewer  near  plaintiff's  residence,  and  that 
this  created  a  nuisance,  causing  the  sickness  and  depreciation 
of  the  property  complained  of.  Upon  these  facts  the  trial 
judge  was  requested  to  charge  in  substance,  that  the  opera- 
tion o{  the  sewer  by  the  city  was  a  governmental  or  legislative^' 
function  for  which  it  was  not  liable  in  a  private  action.  (Poftt, 
pp.  136-139.) 
JJcId:  The  refusal  to  charge  as  requested  was  not  error  becausi' 
the  facts  make  a  case  of  liability  against  the  city,  even  if  the 
construction  or  providing  of  the  sewer  be  held  to  be  a  legisla- 
tive or  governmental  function.     {Post,  p.  139.) 


FROM  KNOX. 


App(»al    ill   error   from   the   Circuit   Court   of   Knox 
^  "ounty. — Jos.  W.  Snbed,  Judge. 

J.  W.  CuLTON^  for  ( -ity  of  Kuoxville. 

PowEK.s  &  Burrows/ for  Klasiug. 


Mr.   Justice  Wilkks  delivered   the  opinion   of   the 
Court 
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This  is  an  action  for  damages  for  injuries  to  health 
and  property  claimed  to  be  caused  by  defendant's  n^li  - 
gence  in  maintaining  and  operating  its  sewerage  sys- 
tem, resulting  in  the  serious  sickness  of  plaintiff,  and  a 
matiTial  depreciation  in  the  value  of  his  property. 
There  was  a  trial  before  a  jury,  and  a  verdict  and  judg- 
ment for  f 750,  and  the  city  has  appealed,  and  assigutnl, 
in  substance,  two  errors:  First,  that  there  is  no  evi- 
dence to  support  the  verdict;  and,  second,  the  refusal 
of  the  trial  judge  to  charge,  substantially,  that  the 
proper  maintenance  and  operation  of  a  sc^werage  sys- 
tem is  a  public  or  governmental  function,  and  not 
merely  a  corporate  one,  and  that  no  action  will  lie  for 
n^ligence  of  the  health  department,  or  its  health  offi- 
cers and  agents,  in  keeping  such  sewerage  system  in  a 
sanitary  and  healthy  condition. 

As  to  the  first  assignment,  it  appears  that  the  plain- 
tiff was  seriously  sick  with  a  contagious  fever.  Tliere  is 
some  slight  difference  between  the  doctors  as  to  whether 
it  was  miasmatic  or  typhoid  fever,  or  both.  This  dif- 
ference is  much  less  marked  than  is  usual  among  med- 
ical men  in  their  diagnosis  of  disease  and  its  character, 
and  in  this  respect  is  rather  remarkable;  but  all  the 
physicians  agree  that  the  foul  air  and  gases  generated 
by  rubbish  dumpe<l  by  the  city's  agents  into  a  manhole 
near  plaintiff's  premises,  and  used  by  the  city's  direct- 
ion as  a  deposit  for  garbage,  created  a  nuisance,  and 
was  sufficient  to  cause  the  sickness,  and  was  its  origin. 
The  court  charged  the  jury  very  plainly  that  they  must 
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be  satisfied  that  plaintijff's  sickness  was  caused  by  this 
deposit  of  garbage  and  night  soil,  and  that  this  was 
done  by  the  agents  of  the  city  under  its  direction,  or 
by  its  knowledge  and  consent,  before  he  would  be  en- 
titled to  recover. 

The  evidence  consists  in  the  testimony  of  the  physi- 
cians of  plaintiff,  who  attended  him  in  his  sickness,  and 
that  of  other  physicians  who  visited  the  premises  and 
examined  them.  It  is,  and  from  the  nature  of  the  case 
must  be,  a  matter  of  expert  opinion  as  to  what  is  the 
cause  or  origin  of  disease,  and  the  testimony  of  physi- 
cians is  the  most  reliable  evidence  that  can  be  had  upon 
the  subject.  And  while  physicians  may  differ  in  their 
diagnosis  of  diseases^  it  is  not  a  matter  of  great  skill 
in  manv  cases  to  determine  the  cause  of  sickness.  We 
think  there  is  an  abundance  of  material  and  reliable 
evidence,  upon  which  the  jury  could  base  their  verdict 
in  this  case,  as  to  both  the  sickness  and  damage  to  plain- 
tiff's property  as  a  home  and  residence. 

The  second  assignment  of  error  is  the  refusal  of  the 
trial  judge  to  charge,  substantially,  that  the  operation 
of  a  sewer  by  a  city  is  a  governmental  or  legislative  func- 
tion and  duty,  and  not  one  merely  ministerial  or  cor- 
porate in  its  character.  We  think  the  law  is  well  set- 
tled that  a  municipal  corporation  is  not  bound  to  build 
sewers,  and  is  not  responsible  to  a  citizen  for  failing 
to  provide  sewers  for  any  part  of  its  territory.  To  de- 
termine whether  a  sewer  is  necessary,  and  its  location 
and  general  plan,  by  a  corjioration,  is  the  exercise  of  a 
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legislative  function;  and  it  is  not  responsible  in  a  pri- 
vate action  for  its  failure  to  exercise  its  discretion  in 
ostablishing  one.  Chattanooga  v.  Reid,  103  Tenn.,  621, 
53  S.  W.,  937,  and  authorities  there  cited;  10  Am.  & 
Eug.  Ency.  Law  (2  Ed.),  240,  and  cases  citeil.  But  it 
will  be  liable  if,  after  they  are  established,  the  city  au- 
thorizes or  with  knowledge  permits  them  to  be  so  neg- 
ligently constructed  or  operated  by  its  agents  as  to  be- 
come a  nuisance  detrimental  to  health  and  property. 
Id.;  i:<tate  v.  Shelby ville  Corp.,  4  Sneed,  177;  State  v. 
liarksdale,  5  Ilumph.,  154 ;  Horton  v.  Mayor,  4  Lea,  48, 
40  Am.  Rep.,  1 ;  Nashville  v.  Comar,  88  Tenn.,  417, 12  S. 
W.,  1027,  7  L.  R.  A.,  465,  10  Am.  &  Eng.  Ency.  Law  (2 
Ed.),  239,  243, 245,  247-254.  In  Chattanooga  v.  Bowling, 
101  Tenn.,  344,  47  S.  W.,  700,  it  is  said :  "The  author- 
ities agree  that  a  municipality,  in  pursuing  a  public 
work,  is  not  privileged  to  commit  a  nuisance,  to  the  spe- 
<'ial  injury  of  the  citizen;  and,  if  it  does,  it  must,  as  a 
private  individual,  respond  to  damages  therefor.^'  Cit- 
ing authoritieH.  The  same  principle  is  announced  in 
Joh7ison  City  v.  Wolfe,  103  Tenn.,  279,  52  S.  W.,  991, 
where  it  is  said  that  the  rule  that  protects  a  municipal 
corporation  from  liability  for  the  personal  tort  of  its 
policeman  does  not  apply  if  the  policeman's  act  had  the 
sanction  of  the  city  authorities.  So,  also,  in  Pierce  v, 
(Hbson  County,  107  Tenn.,  233,  64  S.  W.,  33,  55  L.  R.  A., 
477,  89  Am.  St.  Rep.,  946,  it  is  said  that  it  is  well  settled 
that  a  municipality  or  county,  in  the  construction  of  a 
public  work,  is  not  privileged  to  commit  a  nuisance  to 
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the  special  injury  of  the  citizen,  and  for  such  act  is  lia- 
ble as  a  private  individual  in  damages,  or  it  may  be  re- 
strained by  injunction.  Citing  Chattanooga  v.  Dov- 
ling,  101  Tenn.,  345,  47  S.  W.,  700;  Atlanta  v.  Wamock, 
23  L.  R.  A.,  301,  note.  In  the  latter  case  the  fac-ts  are 
tiuite  similar  to  the  present  one. 

The  proof  in  this  case  shows  that  the  city  authorized 
and  directcMl  the  deposit  of  this  garbage  in  the  sewer 
near  plaintiff's  residence  and  that  this  created  a  nuis- 
ance caused  the  sickness  and  depreciation  in  property, 
and  makes  a  case  of  liability  against  the  city,  even  if  the 
construction  or  providing  of  the  sewer  be  held  to  be  a 
legislative  or  governmental  function.  It  was  not  error, 
therefore,  to  refuse  the  request  offered. 

The  judgment  of  the  court  below  is  aftirnied,  with 
costs. 
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SwAiNsoN  et  uL  V.  C.  A.  Scott. 
{Knojrille.     September  Term,  1903.) 

1.  BJEOTMENT.    To  maintain,  plaintitf  moat  show  title. 

The  law  is  well  settled  that,  in  order  to  maintain  ejectment,  the 
plaintiff  must  deraign  title  either  trom  the  State  by  a  grant  or 
from  a  common  source,  or  he  must  prove  such  long  possession 
as  that  the  court  will  presume  that  the  land  was  granted  to 
him  or  his  predecessor  in  title,  or  that  his  possession  under  a 
color  of  title  has  become  perfected  by  the  statute  of  limitations. 
{Poftf,  pp,  141-142.) 

Cases  cited  and  approved:  Snoddy  v.  Kreutch,  3  Head,  301;  Jones 
V.  Nixon,  102  Tenn.,  95;  King  v.  Coleman,  98  Tenn.,  561;  Clay  v. 
Sloan,  104  Tenn.,  401;  Wilcox  v.  Blackwell.  99  Tenn.,  352;  Hub- 
bard V.  Godfrey,  100  Tenn..  150. 

2.  EVIDENCE.    Recitala  in  a  deed  not  proof  of  grant  against 
stranger  and  adverse  claimant. 

References  to  a  grant,  claimed  to  be  lost  and  the  record  evidence 
thereof  destroyed,  contained  in  deeds  introduced  by  complain- 
ant in  ejectment  as  links  in  deraignment  of  title  are  not  suffi- 
cient to  establish  the  existence  of  an  original  grant  as  against 
a  stranger  to  the  deed  claiming  by  title  paramount  and  adverse. 
(PoMt,  pp,  142-143.) 

(•ases  cited:  Henderson  v.  Galloway,  8  Humph.,  691;  Baxter  v. 
First  National  Bank,  85  Tenn.,  33-44;  Wilcox  v.  Blackwell,  99 
Tenn.,  352;  Downing  v.  Stephens.  1  Baxter,  454. 

3.  SAME.    Same.    Recitals  in  deed  not  evidence  of  grant,  be- 
cause offered  and  read  without  objection. 

Where  no  notice  is  given  by  a  complainant  in  ejectment  of  a  pur- 
pose to  rely  on  recitals  in  deeds  properly  introduced  in  his 
deraignment  of  title  as  tending  to  establish  the  existence  of  a 
grant,  the  failure  of  defendant  to  interpose  an  exception  to  the 
introduction  of  such  deeds  does  not  make  the  recitals  compe- 
tent evidence  to  establish  a  grant.     (Po«f,  pp.  143-144.) 
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FROM  MONROE. 


Appeal  from  the  Chancery  Court  of  Monroe  County. 
T.  M.  McCONNELL^  Chancellor. 

MgCboskey  &  Peace,  for  Swalnson  et  ah 

Pbitchard  &  SizER^  for  C.  A.  Scott. 


Mb.  Justice  M'cAlistbb  delivered  the  opinion  of  the 
•court. 

This  is  an  ejectment  bill  to  recover  a  tract  of  land 
comprising  3^860  acres,  more  or  less,  situated  in  Monroe 
i^onnty,  Tenn.  Defendant  denied  complainants'  title 
and  averred  a  superior  title  to  all  the  land  claimed. 
<  'omplainants,  in  the  deraignment  of  their  title  from  the 
State,  have  failed  to  produce  any  grant  to  the  land  in 
controversy.  It  is  not  insisted  that  complainants  have 
had  sufficient  possession  under  a  color  of  title,  or  other- 
\\'ise,  to  i>erfect  their  title  under  the  statute  of  limita- 
tions. 

It  is  well  settled  that,  in  order  to  maintan  ejectment, 
the  plaintiff  must  deraign  title  either  from  the  State  by 
grant  or  from  a  common  source,  or  he  must  prove  such 
long  possession  as  that  the  court  will  presume  that  the 
land  was  granted  to  him  or  to  his  predecessor  in  title, 
or  that  his  possession  under  a  color  of  title  has  become 
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perfected  by  the  statute  of  limitations.  Snoddy  v. 
Kreutch,  3  Head,  301;  Jones  v.  'Sixon,  102  Tenn.,  95, 
50  S.  W.,  740;  King  v.  Colemofi,  98  Tenn.,  561,  40  S.  W., 
1082;  Clay  v.  Sloan,  104  Tenn.,  401,  58  S.  W.,  229;  Wil- 
cox V.  Blackwell,  99  Tenn.,  352,  41  S.  W.,  1061 ;  Huhhard 
V.  Godfrey,  100  Tenn.,  150,  47  S.  W.,  81. 

It  is  contended,  however,  that  complainants  have,  by 
secondary  evidence,  established  the  existence  of  the  orig:- 
inal  grant,  and  hence  that  their  deraignment  of  title 
has  been  made  out.  This  contention  is  based  on  the  fact 
that  complainants,  in  introducing  the  links  in  their 
i-hain  of  title,  produced  certain  deeds  which  on  their 
face  referred  to  the  original  grant,  and  it  is  insisted  that 
these  recitals,  on  account  of  the  antiquity  of  the  deeds, 
and  the  loss  of  the  r^ister's  books  of  the  Hiwassee  dis- 
trict covering  the  period  when  this  grant  ought  to  have 
been  issued,  is  sufficient  to  establish  the  fact  that  the 
grant  did  issue.  The  deeds  recited  that  the  land  con- 
veyed therein  had  been  granted  by  the  State  to  Richard 
Dunlap  by  grant  No.  2,383,  dated  March  5,  1832,  ro- 
istered in  the  register's  office  of  the  Hiwassee  district, 
and  that  said  grant  is  based  upon  entry  No.  3,908,  dateil 
April  8, 1830. 

The  court  of  chancery  appeals  does  not  find  that  any 
one  had  ever  seen  the  original  grant  for  this  land,  or  a 
copy  of  the  same  on  the  books  in  the  register's  office  of 
the  Hiwassee  land  district.  There  is  a  general  finding 
that  the  particular  book  of  the  register's  office  covei'ing 
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the  period  when  this  grant  purported  to  have  been  issued 
was  lost  or  mislaid  during  the  civil  war. 

It  is  clear  that  the  mere  recitals  in  said  deed  are  not 
rompetent  to  establish  the  existence  of  the  grant  against 
the  defendant  Such  recitals  would,  of  course,  bind  the 
original  parties  to  the  deeds,  and  their  privies  in  estate 
or  blood,  and  all  those  claiming  under  them,  but  it  does 
not  bind  strangers  to  the  deed  on  which  the  recital  was 
made,  nor  those  who  claim  by  title  paramount  and  by  an 
adverse  title.     Newell  on  Ejectment,  343. 

In  Henderson  v.  Galloway,  8  Humph.,  691,  it  was  held 
that  the  recital  in  a  trustee's  deed  that  he  had  given  the 
notice  to  the  grantor  required  by  the  terms  of  the  deed  is 
not,  as  against  persons  claiming  as  purchasers  under  a 
subsequent  deed  of  trust  by  the  same  grantor,  prima 
facie  evidence  that  the  notice  was,  in  fact  given.  In 
Baxter  v.  First  National  Bank  of  KnOxville,  85  Tenn., 
33-44,  1  S.  W.,  501,  the  same  principle  is  announced. 
Wilcox  V.  Blackwell,  99  Tenn.,  352,  41  S.  W.,  1061. 

A  well-recognized  exception  to  the  general  rule  is  that 
the  recital  in  a  sheriff's  deed  in  respect  of  his  own  acts  is 
prima  facie  evidence  of  the  facts  recited,  but  this  excep- 
tion rests  upon  the  ground  that  the  sheriff  is  a  public 
ministerial  officer,  and  his  recitals  are  made  upon  his 
oath  of  office ;  but  it  has  been  held  that  recitals  even  in  a 
sheriff's  deed  that  certain  things  were  done  by  his  prede- 
cessor in  office  are  not  evidence.  Dotoning  v.  Stephens, 
1  Baxt,  454. 

But  it  is  insisted  on  behalf  of  the  complainants  that, 
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while  this  rule  is  correct,  no  objection  was  interposed 
bv  the  defendant  to  the  introduction  of  these  recitals  in 
evidence.  While  this  is  true,  it  does  not  appear  that 
these  recitals  were  offered  in  evidence  for  the  purpose 
of  showing  the  existence  of  a  grant,  but  they  appear  in 
ileeds  introduced  by  comi)lainants  as  constituting  links 
in  their  deraignment  of  title.  It  was  perfectly  compe- 
tent for  complainants,  in  establishing  their  title,  to  in- 
troduce their  deeds,  and  defendant  could  interpose  no 
objection  to  their  introduction  until  notice  was  given 
of  the  purpose  to  rely  upon  the  recitals  contained  there- 
in. No  objection  could  be  successfully  interposed  to  (iie 
introduction  of  the  deeds  themselves,  but  the  exception 
must  necessarily  be  limited  to  the  evidential  effect 
sought  to  be  given  the  recitals.  Since  no  notice  was 
given  by  complainants  of  a  purpose  to  rely  upon  the  ro- 
iitals  as  tending  to  establish  the  grants  defendant  was 
not  called  upon  to  interpose  an  exception  to  the  intro- 
duction of  the  deeds.  The  failure  of  complainants  to 
produce  a  grant  in  deraignment  of  their  title  is  fatal  ti) 
i\  recovery  in  this  case. 

It  results  that  for  this  reason  the  decree  of  the  court 
of  chancery  appeals  must  be  affirmed,  with  costa 
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Nichols  &  Shepheud  Co.  v.  Madison  Loyd. 
{Knojn'ille,     September  Term,  1903.) 

1.  CON8TITXJTI0NAL  LAW.  Caption  broader  than  aet  does 
not  vitiate  either. 

Neither  the  caption  of  the  act  nor  the  act  itself  is  defective 
merely  because  the  caption  contains  matter  not  legislated  on 
in  the  body  of  the  act.    (Post,  p.  148.) 

2.  8TATUTOBT  CONSlZEUCnON.  Ambi^ous  or  meaningless 
clause  may  be  rejected,  or  words  supplied  by  intendment  to 
express  the  obvious  intention  of  the  legislature.  Oase  in  judg- 
ment. 

In  the  caption  of  the  amendatory  act  providing  for  the  authentica- 
tion of  charters  of  foreign  corporations  to  be  filed  with  the 
secretary  of  State,  the  clause,  "registering  abstracts  of  the 
same  in  the  register's  office  in  each  county  in  which  the  com- 
pany desires  or  proposes  to  da  business*'  being  ambiguous  and 
not  making  good  sense,  may  be  rejected  as  surplusage  without 
rendering  the  caption  defective,  or,  in  view  of  the  provisions  of 
the  act,  by  intendment  the  words  "and  doing  away  with  the" 
may  be  supplied  at  the  beginning  of  the  clause  quoted,  thus 
making  the  whole  caption  good.     (Post,  pp,  148-149.) 

Statute  construed:  Act  of  1891,  ch.  122;  Act  of  1895,  ch.  81. 

3.  FO&BIGN  CORPORATIONS  ACT.  As  amended  by  Act  of 
1895  does  not  require  abstract  of  charter  to  be  registered  in 
each  county  in  which  the  corporation  does  business. 

The  act  of  1895,  amending  the  foreign  corporation  act  of  1891, 
so  as  to  read  as  stated  in  the  amendatory  act,  supersedes  the 
latter  and  renders  it  unnecessary  for  any  foreign  corporation 
desiring  to  do  business  in  the  State  to  cause  to  be  registered 
an  abstract  of  its  charter  in  each  county  in  which  it  desires 
to  do  business,  but  makes  it  sufficient  to  file  in  the  office  of  the 
111  Teno— 10 
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secretary  of  State  a  copy  of  its  charter,  duly  authenticated  by 
the  certificate  of  the  secretary  of  the  corporation,  with  the 
seal  thereof  attached.     (Pout,  pp.  146-150.) 

Statute  construed:  Act  of  1891,  ch.  122.  sees.  2,  3,  4;  Act  of  1895, 
ch.  81. 

4.  AMEND ATOBT  STATUTE.  Method  of  amendment,  by 
which  statute  as  amended  is  shown,  approved. 
The  metliod  of  amending  a  prior  act  by  proTlding  that  it  shal! 
read  as  &ct  out  in  the  amendatory  act  is  a  recognized  form  of 
amendment,  when  the  act  to  be  amended  is  properly  Identified 
by  due  reference;  and  no  other  method  of  amendment  coald 
more  clearly  express  the  intention  of  the  legislature  as  to  the 
exact  change  which  It  is  desired  to  make,  disclosing  at  a  glance 
the  matter  exscinded  and  that  added.     {Post,  p.  150.) 


FROM  WASHINGTON. 


Appeal  from  Cluuicerv  Court  of  Washington  County. 
— ITal.  H.  Uaynes,  Cliancellor. 

Dka!>krick  &  Ei»i»s,  for  Nichols  &  Khopherd  Co. 

KiEKPATRicK^   Williams  &  Bowman   and   Nkwton 
llACKKU^  for  Loyd. 


Mr.  Jlstk^k  Neil  delivered  the  opinion  of  the  Court. 

The  (juestions  to  ho  determined  in  this  ease  arise  upon 
chapter  81,  p.  123,  Aets  1895. 
This  act  reads  as  follows: 
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"An  act  to  amend  sections  2,  3  and  i  of  an  act  passed 
March  the  twenty-first,  1891,  being  chapter  122  of  said 
acts,  and  providing  for  the  authentication  of  copic* 
of  charters  to  be  filed  with  the  secretary  of  State,  reg- 
istering abstracts  of  same  in  the  register's  office  in 
each  county  in  which  the  company  desires,  or  propose  s 
to  carry  on  business. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  section  2  of  an  act  passed 
March  the  twenty-first,  1891,  being  chapter  122  of  said 
acts,  be  so  amended  as  to  read  as  follows:  That  eadi 
and  every  corporation  created  or  organized  under,  or  by 
virtue  of,  any  government  other  than  that  of  the  States 
for  any  purpose  whatever,  desiring  to  own  property,  or 
carry  on  business  in  this  State  of  any  kind  or  charactci*, 
shall  first  file,  in  the  office  of  the  secretary  of  State,  a 
copy  of  its  charter.  It  shall  be  sufficient  to  authenticai  c? 
such  copies  so  filed  by  the  certificate  of  the  secretar^> , 
or  secretaries  of  such  corporations,  and  by  attacliing 
thereto  the  corporate  seal. 

"Sec.  2.  Be  it  further  enacted,  that  section  3  of  said 
act,  passed  March  21,  1891,  be  so  amended  as  to  read  iis 
follows :  That  it  shall  be  unlawful  for  any  foreign  cor- 
poration to  do  business,  or  attempt  to  do  business,  in  this 
State  without  first  having  complied  with  the  provisions 
of  this  act,  and  a  violation  of  this  statute  shall  subjee  t 
the  offender  to  a  fine  of  not  less  than  f  100.00,  nor  more 
than  J500.00,  in  the  discretion  of  the  jury  tidying  tlie 
case. 
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"Sec.  3.  Be  it  f  urtker  enacted,  that  section  4,  of  said 
act,  passed  March  21,  1891,  be  so  amended  as  to  read  as 
follows:  That  when  a  corporation  has  complied  with 
the  provisions  of  this  act,  said  corporation  may  then  sue 
and  be  sued  in  the  courts  of  this  State  as  fully  as  if  it 
were  created  under. the  laws  of  the  State  of  Tennessee; 
provided,  that  this  act  shall  not  aflfect  any  contracts  or 
remedy  heretofore  made  by  foreign  corporations  not  hav- 
ing complied  with  the  existing  laws  on  the  subject. 

"Sec.  4.  Be  it  further  enacted,  that  all  laws  and  parts 
of  laws  in  conflict  with  the  provisions  of  this  act  be  and 
are  hereby  repealed. 

"Sec.  5.  Be  it  further  enacted,  that  this  take  effect 
from  and  after  its  passage,  the  public  w^elfai'e  requiring 
it. 

"Passed  April  27, 1895.^' 

The  first  objection  made  is  that  the  caption  of  this  act 
is  defective,  in  that  it  contains  matter  not  legislated  on 
in  the  body  of  the  act  itself.  This  is  not  a  sound  objec- 
tion. A  caption  may  be  broader  than  the  act,  without 
making  the  latter  defective.  The  objection  refers  to  the 
last  clause  of  the  caption,  "registering  abstracts  of  same 
in  the  register's  office  in  each  county  in  which  the  com- 
pany desires  or  proposes  to  carry  on  business.'* 

The  clause  referred  to,  as  it  stands,  is  ambiguous,  and 
<loes  not,  indeed,  make  good  sense,  and  as  such  it  may  be 
rejected  as  surplusage.  We  think,  how^ever,  that  by 
oversight  the  words,  "and  doing  away  with  the,"  were 
left  out.      With  these  words  inserted  before  the  word 
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"roistering,"  the  clause  quoted  would  make  sense.  On 
either  view  the  caption  is  not  defective.  These  words, 
if  necessary,  would  be  supplied  by  int(Midment,  being, 
as  they  are,  perfectly  obvious. 

It  is  next  insisted  that  in  1901  this  court  enforced 
Acts  1891,  p.  264,  c.  122,  in  the  case  of  Harris  v.  Water 
&  Ught  Co.,  108  Tenn.,  245,  67  S.  W.,  811.  In  respect 
of  this  case  it  is  sufficient  to  say  that  it  does  not  appear 
whether  or  not  the  corporation  referred  to  was  formed 
before  the  act  of  1895  was  passed  or  not.  At  all  events, 
that  act  was  not  referred  to  or  passed  upon  in  that  case. 

This  court  had  the  question  before  it  directly  in  the 
year  of  1897  in  the  case  of  United  States  Samng  d  Loan 
Compa/ny  v.  Miller.  That  case  came  to  this  court  upon 
appeal  from  the  court  of  chancery  appeals  (47  S.  W., 
17),  with  an  opinion  prepared  by  the  present  writer,  who 
was  then  a  member  of  that  court.  One  of  the  questions 
in  that  case,  and  necessary  to  its  decision,  was  whether 
the  act  of  1895  so  amended  the  act  of  1891  as  to  render 
unnecessary  the  filing  of  abstracts  in  the  counties. 

In  that  case,  after  discussing  the  act  of  1877  (chapter 
31)  and  the  act  of  1891  (chapter  122),  the  opinion  in 
that  case  proceeds :  "Having  arrived  at  this  point,  we 
next  determine  that  section  1,  c.  81,  p.  123,  Acts  1895, 
supersedes  section  2,  c.  122,  p.  264,  Acts  1891,  and  that  it 
is  not  now  necessary  that  any  foreign  corporation  desir- 
ing to  do  business  in  this  State  should  cause  to  be  regis- 
tered an  abstract  of  its  charter  in  each  of  the  counties 
where  it  desires  to  do  business  or  to  own  property;  but 
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that  it  is  sufficient  that  such  foreign  corporation  should 
file  in  the  office  of  the  secretary  of  State  a  copy  of  its 
charter;  and  that  it  is  ^sufficient  to  authenticate  such 
copies  so  filed  by  the  certificate  of  the  secretary  or  secre- 
taries of  such  corporations  and  by  attaching  thereto  the 
corporate  seal ;'  this  latter  clause  of  section  1,  c.  81,  p. 
123,  Acts  1895,  repealing  by  implication  the  former  pro- 
visions upon  that  subject  contained  in  section  2,  c.  31, 
of  the  Acts  of  1877,  above  referred  to."  The  latter  sec- 
tion is  in  substance  substantially  the  same  as  section  2, 
c.  122,  p.  264,  of  the  Acts  of  1891,  in  the  matter  of  filing 
abstracts  of  charters  in  the  counties. 

We  deem  the  case  referred  to  conclusive  of  the  ques- 
tion, and  we  likewise  are  of  the  opinion  that  it  was  based 
upon  sound  principles,  and  that  section  1,  c.  81,  p.  123, 
Acts  1895,  could  bear  no  other  meaning  than  that  it  was 
intended  to  relieve  the  corporations  referred  to  of  the 
necessity  of  filing  abstracts  in  the  counties.  The  method 
of  amending  a  prior  act  by  providing  that  it  shall  be  so 
amended  as  to  read  thus  and  thus  is  a  recognized  form  of 
amendment,  where  the  act  to  be  amended  is  properly 
identified  by  due  reference.  Indeed,  no  other  method  of 
amendment  could  more  clearly  express  the  intention  of 
the  legislature  as  to  the  exact  change  which  it  desired  to 
make,  as  the  comparison  between  the  old  act  and  the 
new,  under  this  form  of  amendment,  always  discloses  at 
a  glance  the  matter  exscinded  and  that  added. 

The  court  of  chancery  appeals  in  the  present  case  de- 
cided the  matter  in  the  same  way,  and  we  are  of  the  opin- 
ion that  its  decree  should  be  affirmed. 
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Frekman  V.  Frkioman. 
{KnoxriUe.     September  Term,  1903.) 

1  HOMESTEAD.  Wife  not  entitled  to,  who  deserts  husband 
and  lives  in  adultery. 
The  homestead  secured  by  the  constitution  and  statute  to  each 
head  of  a  family,  and  which  can  not  be  sold  by  the  husband 
without  the  Joining  of  the  wife  In  the  deed  of  conyeyance,  Is 
in  consideration  of  the  existence  of  the  family  relation,  and 
with  the  yiew  of  preserying  a  shelter  for  the  family;  but,  a 
wife,  who,  wilfully  and  without  cause^  abandoned  her  husband, 
and  liyed  a  life  of  adultery  before  the  recording  of  a  deed  exe- 
cuted by  the  husband  alone,  conyeylng  his  real  estate,  is  not 
entitled  to  a  homestead  in  the  land  so  conyeyed. 

Case  cited  and  approyed:  Prater  v.  Prater,  87  Tenn.,  78. 


FROM  MONROE. 


Appeal  from  Chancery  Court  of  Monroe  County. 
T.  M.  M'cCONNBLL,  Chancellor. 

« 

McCrosky  &  Peach,  for  complainant. 
W.  Morris  Harrison,  for  defendant. 


Mb.  Chief  Justicb  Beard  delivered  the  opinion  of  the 
Court. 
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The  bill  in  this  case  was  filed  by  a  wife,  who  sues  by 
her  next  friend,  to  assert  a  homestead  right  in  a  tract  of 
land  which  her  husband  sold  and  conveyed  to  a  third 
party,  upon  the  ground  that  the  deed  was  made  during 
the  existence  of  the  marital  relation,  without  the  wife 
joining  in  it,  and  that  it  disposed  of  all  the  real  estate 
which  the  husband  owned.  The  court  of  chancery  appeals 
finds  that  the  allegations  of  the  bill  in  these  respects 
were  true,  but  they  also  find  that  before  the  deed  was  re- 
corded the  complainant  had  willfully  and  without  cause 
abandoned  hei^  husband  and  her  home,  and  since  that 
i  ime  had  lived  a  life  of  adultery. 

The  question  is,  under  these  conditions,  can  the  pres- 
ent bill  be  maintained?  This  question  must  be  an- 
swered in  the  negative.  In  fact,  w^e  think  it  was  practi- 
cally put  at  rest  in  Prater  v.  Fratery  87  Tenn.,  78,  9  8. 
W.,  361,  10  Am.  St.  Rep.,  623,  notwithstanding  there  is 
some  dissimilarity  between  the  facts  of  that  and  the  pres- 
ent case.  In  that  the  widow,  who  set  up  a  homestead 
claim  in  land  aliened  by  the  husband  alone,  was  a  non- 
resjdent  of  this  State  at  the  time  the  alienation  took 
place,  as  well  as  at  the  time  of  filing  her  bill  setting  up 
this  claim;  and  the  decision  rests  in  part  on  this  ground, 
yet  it  is  also  distinctly  placed  upon  the  point  that  as  the 
<!omplainant  had  "willfully  and  without  excuse  deserted 
the  family,  and  eloped  and  lived  with  an  adulterer,"  she 
was  no  longer  entitled  to  share  in  the  homestead.  The 
liomestead  is  secured  to  each  head  of  the  family  in  the 
State  by  constitutional  as  well  as  statutory  provisions, 
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but  its  exemption  from  seizure  by  creditors,  and  sale  by 
the  husband  without  the  joining  of  the  wife  in  the  deed 
of  conveyance,  is  in  consideration  of  the  existence  of  the 
family  relation,  and  with  a  view  of  preserving  a  shelter 
for  the  family.  In  this  the  wife  is  equally  interested 
with  her  husband,  and  while  remaining  a  member  of  the 
family,  ajid  enjoying  the  privileges  and  discharging  the 
duties  accruing  to  her  out  of  the  marriage  relation,  it  is 
proper  that  she  should  have  some  shield  against  the  im- 
providence or  misfortune  of  her  husband.  This  she  re- 
ceives in  the  veto  that  the  law  gives  her  upon  the  sale  of 
the  homestead.  Save  for  this,  there  could  be  no  sound 
reason  assigned  for  the  imposition  by  the  law  upon  his 
right  of  alienation  of  this  part  of  his  estate.  When, 
however,  she  voluntarily  and  without  cause  abandons 
her  home  and  her  husband,  she  is  no  longer  within  the 
spirit  of  the  provisions  of  the  constitution  and  the  stat- 
ute on  this  subject.  Adding,  however,  to  this  the  offense 
of  an  adulterous  separation,  then,  *T[)y  all  rules  of  public 
policy  and  good  morals,"  she  has  "excluded  herself  from 
the  society,  family  circle,  and  home  of  her  husband,"  and 
she  has  unquestionably  placed  herself  beyond  the  pale 
of  the  homestead  laws. 

The  decree  of  the  court  of  chancery  appeals,  so  hold- 
ing^ 18  affirmed. 
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Pox  V.  State. 
(Knoxvillc,     September  Term,  1903.) 

1.  OBIMINAIj  law.  OontixiuanoM  should  be  allowed  ozdy  that 
Justice  may  be  done. 
While  It  has  become  settled  law  In  this  State  that  the  aUowance 
of  a  continuance  rests  in  the  sound  discretion  of  the  trial  judge, 
that  discretion  should  always  be  exercised  so  as  to  secure  as 
speedy  a  settlement  of  the  litigation  as  may  be  consistent  with 
the  orderly  and  correct  disposition  of  business  and  adminis- 
tration of  justice;  and  no  continuance  ought  to  be  allowed  un- 
less it  be  made  clearly  to  appear  to  the  court  that  it  is  neces 
sary  for  the  attainment  of  justice.     (Post,  pp.  168-159,  160.) 

Cases  cited:  Pitts  v.  Gilliam,  1  Head,  649;  Sevier  v.  State,  1  Tenn.. 
Cas.,  129;  Garber  v.  State,  4  Cold.,  161;  Walt  v.  Walsh.  10 
Heisk.,  314;  Rexford  v.  Pulley,  4  Baxt,  864;  State  y.  Rigsby. 
6  Lea,  664;  Womack  y.  State,  6  Lea,  146;  Jones  y.  State,  10 
Lea,  588;  Brown  y.  State,  86  Tenn.,  439. 

^.  SAMB.  Same.  Affidavits  for  continuance  must  be  special  at 
first  as  well  as  subsequent  term.  (General  rule. 
While  under  conditions  fifty  years  ago  it  may  have  been  proper 
to  grant  greater  indulgence  in  the  preparation  of  cases  for  trial, 
yet  in  view  of  the  changed  conditions  of  the  country,  the  pres- 
ent superior  facilities  for  communication,  procuring  informa- 
tion and  securing  the  attendance  of  witnesses,  trial  courts 
should  be  more  stringent  in  relation  to  continuances  than 
formerly,  and  an  affidavit  in  support  of  an  application  for  a 
continuance  on  account  of  absent  witnesses,  whether  offered 
at  the  first  or  a  subsequent  trial  term,  should  be  special  and 
state  the  names  and  residences  of  the  witnesses^  and  the  facts 
expected  to  be  proven  by  each  of  them,  in  addition  to  the  usual 
requisites  of  such  affidavits,  so  that  the  court  may  see  and 
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Judge  whether  the  eyidence  desired  is  relevant,  competent  and 
material.     (Post,  pp.  157-165.) 

Case  overruled  on  point  that  affidavit  at  first  trial  term  need  not 
be  special:  Nelson  v.  State,  2  Swan,  483. 

3.  SAME.    Special  affidavit  excused,  when.    Arguendo. 

Cases  may  arise  in  which  the  applicant  for  a  continuance  can  not 
state  with  certainty  the  facts  expected  to  be  proved  by  the  ab- 
sent  witnesses,  or  even  the  names  of  the  witnesses,  but  in  such 
cases  the  reasons  why  the  applicant  is  unable  to  set  out  the 
testimony  of  the  absent  witnesses,  and  in  other  respects  con- 
form to  the  rule  stated  in  the  last  headnote,  should  be  fully 
stated  in  the  affidavit  in  order  that  the  trial  Judge  may  be  sat- 
isfied as  to  the  good  faith  and  diligence  of  the  applicant  before 
granting  a  continuance.    {Post,  pp.  163-164.) 

4.  8AKB.     Befusal  of  continuance   not    ground  for    reversal* 
though  erroneous,  when  defendant  not  prejudiced  thereby. 

It  is  well  settled  that  a  refusal  of  a  continuance  for  absent  witr 
nesses,  even  upon  a  sufficient  affidavit,  is  not  ground  for  re- 
versal, where  it  appears  upon  the  trial  that  the  evidence  sought 
to  be  obtained  was  Incompetent,  or  immaterial,  or  was  supplied 
by  other  witnesses,  or  for  any  reason  the  defendant  was  not 
prejudiced  by  the  refusal  of  his  application.  {Post,  pp.  169-160, 
165.) 

Cases  cited  and  approved:  Porter  v.  State,  3  Lea,  496;  Womack 
V.  State,  6  Lea,  146;  Delaney  v.  State,  7  Baxt.,  28;  Taylor  v. 
State,  11  Lea,  715. 


FROM  JBFFBRSON. 


Appeal   in   error  from   Circuit  Court  of  Jefferson 
County. — G.  McHendekson,  Judge. 
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Swan  &  French  and  C.  T.  Rankin,  for  Fox. 
Attorney-General  Gates,  for  State. 


Mr.  Justice  Shiklds  deliyered  the  opinion  of  the 
Court. 

A  presentment  was  found  July  15, 1903,  by  the  grand 
jury  of  Jefferson  county  against  the  plaintiff  in  error^ 
containing  two  counts;  the  first  charging  him  with  un- 
lawfully selling  intoxicating  liquors;  and  the  second, 
allowing  and  permitting  illegal  sales  of  such  liquors  to 
be  made  upon  his  premises  and  land  by  other  persons,  to 
the  grand  jurors  unknown,  after  due  notice  of  the  illegal 
character  of  such  sales;  the  presentment  being  predi- 
cated upon  the  act  of  the  general  assembly  passed  for 
the  suppression  of  illegal  sales  of  intoxicating  liquors 
April  7,  1899,  and  published  as  chapter  161,  p.  309,  of 
the  acts  of  the  general  assembly  of  that  year.  He  was 
immediately  arrested,  and  upon  the  next  day  his  appli- 
cation for  a  continuance,  supported  by  a  general  affida- 
vit of  absence  of  material  witnesses,  was  denied,  and  he 
was  put  upon  his  trial,  and  found  guilty  upon  the  sec- 
ond count  of  the  presentment,  fined  $50,  and  sentenced 
to  the  workhouse  of  the  county  for  six  months.  The 
case  is  now  before  this  court  upon  appeal,  in  the  nature 
of  a  writ  of  error. 

The  plaintiff  in  error  assigns  as  error  the  action  of  the 
trial  judge  in  refusing  him  a  continuanco  at  the  first 
term  at  which  the  case  was  triable,  upon  his  general  affi- 
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dayit  It  is  stated  in  this  affidavit  that  the  plaintiff  in 
error  had  only  been  arrested  one  day;  that  he  had  not 
had  time  to  prepare  his  case  for  trial,  on  account  of  be- 
ing engaged  in  other  matters  in  court;  that  Harris 
Brown  and  R.  S.  Swan  were  material  and  necessary  wit- 
nesses in  his  defense,  to  the  charges  preferred  against 
him,  and  that  they  were  in  the  State  of  Texas,  and  it  was 
impossible  to  procure  their  presence  at  that  term  of  the 
court;  that  there  were  a  number  of  witnesses  living  in 
Sevier  county,  fifteen  or  twenty  miles  distant,  who  were 
material  to  his  defense,  and  with  whom  he  had  been  un- 
able to  confer  or  communicate  or  have  present  at  that 
term ;  and  also  that  William  Burchfleld  was  a  material 
witness  for  his  defense,  had  been  duly  summoned,  but 
was  sick  and  unable  to  attend  court.  But  the  facts  ex- 
pected to  be  proved  by  these  witnesses  were  not  stated. 
The  affidavit  contained  all  other  essential  statements. 
The  contention  of  the  plaintiff  in  error  is  that  upon  this 
affidavit,  containing  only  a  general  statement  that  tlu.* 
evidence  of  the  absent  witnesses  was  material  and  neces- 
sary to  his  proper  defense,  and  other  essential  requisites 
of  such  an  affidavit,  was  sufficient  at  the  first  trial  term 
to  entitle  him  to  a  continuance,  and  that  it  was  not  nec- 
essary that  the  purport  of  the  evidence  or  facts  he  ex- 
pected to  prove  by  the  absent  witnesses  be  set  forth 
therein.  This  contention  cannot  be  sustained,  for  two 
reasons. 

1.     The  affidavit  should  have  set  forth  the  facts  pro- 
posed to  be  proved  by  the  absent  witnesses.     It  is  true 
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that  it  is  said  in  the  case  of  Nelson  v.  State,  2  Swan,  483, 
484,  and  some  later  cases,  that  the  proper  practice  is  to 
allow  a  continuance  in  civil  and  criminal  cases  at  the 
first  term  at  which  the  case  stands  for  trial,  ui>on  a  gen- 
eral affidavit,  but  that  at  subsequent  terms  the  affidavit 
must  be  special — that  is,  must  disclose  the  name  or 
names  of  the  absent  witnesses,  and  the  facts  to  be  proven 
by  them ;  but  so  many  exceptions  to  this  rule  have  been 
allowed,  especially  of  late  years,  that  there  can  now 
hardly  be  said  to  be  any  very  definite  rule  upon  the  sub- 
ject, but  the  allowance  or  refusal  of  continuances  is  left 
largely  to  the  discretion  of  the  trial  judge.  Indefed,  in 
the  leading  case  relied  upon  by  plaintiff  in  error  (Nelson 
V  State)  y  it  is  said :  "It  has  often  been  decided  by  this 
court  that  continuances  are,  and  should  be,  left  much  to 
the  discretion  of  the  circuit  judge,  and  we  now  say  that 
it  would  require  a  very  strong  case  of  abuse  of  this  dis- 
cretion to  authorize  this  court  to  interfere."  In  cas(»s 
subsequently  determined  by  this  court  it  base  been  re- 
peatedly held,  in  substance,  that  in  all  cases  the  allow- 
ance of  a  continuance  rests  in  the  sound  discretion  of  the 
trial  judge,  and  his  refusal  to  grant  it  would  not  be  re- 
viewed by  this  court  unless  it  is  made  to  clearly  appear 
that  he  has  improperly  exercised  or  grossly  abused  that 
discretion,  the  rights  of  the  parties  sacrificed,  and  injus- 
tice done.  Pitts  v.  QilUam,  1  Head,  549 ;  Sevier  v.  State, 
I  Tenn.  Cas.,  129 ;  Garher  v.  State^  4  Gold.,  161 ;  Walt 
v.  Walsh,  10  Heisk.,  314 ;  Rexford  v.  Pullcyy  4  Baxt,  364 ; 
State  V.  Rigshy,  6  I^ea,  554 ;  Womacl:  v.  State,  6  Lea,  146 ; 
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Jones  V.  State ^  10  Lea,  588;  Brown  v.  State,  85  Toaii.  (1 
Pickle),439,  2S.  W.,  895. 

In  the  case  of  Taylor  v.  State,  11  Lea,  714  (a  capital 
case),  the  trial  judge  refused  a  continuance,  at  the  first 
term  of  the  court  at  which  the  case  stood  for  trial,  upon 
a  general  affidavit  of  the  absence  of  material  witnesses ; 
and  it  was  held  bv  this  court  not  to  be  reversible  error, 
it  appearing  from  the  record  that  the  defendant  was  not 
prejudiced.  Similar  to  this  was  the  case  of  Broun  v. 
StiUe,  85  Tenn.  (1  Pickle),  441,  2  S.  W.,  895,  where  the 
plaintiff  in  error  was  indicted,  tried,  convicted,  and  sen- 
tenced to  death  at  the  same  term  of  the  court ;  a  continu- 
ance having  been  denied  upon  a  general  affidavit  on  ac- 
count of  the  absence  of  witnesses. 

In  Crane  v.  State,  94  Tenn.,  86,  28  S.  W.,  317  (a  felony 
case),  it  was  held  that  there  was  no  error  in  the  action 
of  the  trial  court  in  refusing  a  continuance  at  the  first 
term  upon  a  general  affidavit  of  the  absence  of  witnesses 
stated  to  be  material,  when  no  defense  to  the  charge 
was  indicated  in  the  affidavit  or  upon  the  trial.  Numer- 
ous other  like  cases  are  to  be  found  in  the  decisions  of 
this  court.  The  only  reason  given  in  the  case  of  Nelson 
v.  State,  supra,  in  support  of  the  practice  of  allowing  a 
continuance  at  the  first  trial  term  upon  a  general  affi- 
davit of  the  absence  of  witnesses,  is  that  at  that  term  the 
party  asking  for  it  may  not  have  had  sufficient  time  to 
ascertain  by  whom  he  would  be  able  to  prove  the  particu- 
lar facts  material  to  support  his  case  or  make  out  his 
defense,  and  therefore  he  should  not  be  required  to  make 
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a  special  affidavit.  We  can  see  no  other  reason  that 
could  be  assigned  for  allowing  the  delay  consequent 
upon  a  continuance  and  no  continuance  should  have 
been  allowed  under  this  rule,  unless  it  clearly  appeared 
that  the  party  applying  therefor  was -laboring  under 
such  a  disadvantage. 

When  the  case  of  Nelson  v.  Utate  was  decided — ^niore 
than  fifty  years  ago — the  country  was  sparsely  settled, 
and  travel  and  communication  between  different  points 
and  sections  was  slow  and  often  difficult,  and  conditions 
then  existed  which  made  it  reasonable  that  greater  in- 
dulgence be  given  parties  in  the  preparation  of  cases  for 
trial.  But  no  such  conditions  are  now  found.  Traus- 
portation  is  now  cheap  and  rapid,  and  there  exists  al- 
most instant  communication  by  telegraph  and  tel^hone 
between  all  points  of  any  importance  in  the  countey. 
Parties  are  now  enabled  to  communicate  with  witnesses 
in  a  very  short  time  at  almost  any  point,  and  they  shoulil 
he  held  to  greater  diligence  in  procuring  their  attend- 
ance, and  the  preparation  of  their  cases  for  trial. 

One  of  the  chief  reproaches  that  has  been  cast  upon  the 
courts  of  the  country,  and  in  some  instances  not  without 
cause,  is  the  law's  delay  in  the  trial  of  cases  and  the  set- 
tlement of  controversies;  and  it  ought  to  be  minimized 
to  the  shortest  time  possible,  consistent  with  the  orderly 
and  correct  disposition  of  business  and  administratioTi 
of  justice.  No  delay  in  the  trial  of  any  case  ought  to  b<> 
allowed  unless  it  be  made  to  clearly  appear  to  the  court 
that  it  is  necessary  for  the  attainment  of  justice.     No 
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continuance 'Should  be  permitted,  at  any  term  when  the 
case  is  triable,  on  account  of  absence  of  witnesses,  unless 
what  the  witnesses  would  testify  to,  if  present,  is  clearly 
and  fully  stated,  so  that  the  court  may  judge  of  the  ma- 
teriality and  competency  of  the  evidence  sought  to  be 
procured.  These  are  questions  of  law  which  the  court 
must  determine  when  the  evidence  is  offered,  and  they 
can  be  settled  in  advance  in  this  way,  and,  where  the  evi- 
dence is  found  to  be  incompetent,  needless  delay  avoided. 
It  is  well  said  in  Rhea  v.  State,  10  Yerg.,  260,  that 
"the  opinion  of  the  litigant  upon  these  matters  can  con- 
stitute no  safe  or  proper  ground  for  the  action  of  the 
court"  Continuances  are  frequently  allowed  upon  gen- 
eral affidavits  of  the  absence  of  witnesses  whose  evidence 
when  offered  upon  the  subsequent  trial  is  found  to  be 
wholly  incompetent,  and  the  continuance  has  only  re- 
sulted in  needless  expense  and  delay,  which  would  not 
have  occurred  had  the  facts  proposed  to  be  proven  by  the 
witness  been  stated  in  the  affidavit,  as  the  court  would 
have  then  denied  the  continuance.  Again,  continuances 
are  often  procured  in  this  way,  particularly  in  criminal 
cases,  in  order  that  the  witnesses  for  the  State  may  be 
tampered  with,  or  may  be  induced  to  remove  beyond  the 
jurisdiction  of  the  court  or  that  they  may  voluntarily  do 
so,  and  it  be  impossible  to  obtain  their  testimony  at  a 
subsequent  term.  It  is  the  duty  of  courts  to  try  and  deter- 
mine all  litigation  therein  pending  without  unnecessary 
delay,  and  as  speedily  as  possible,  consistent  with  the 
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rights  of  the  parties.  Plaintiffs  have  the  right  to  have 
their  wrongs  redressed  and  their  rights  enforced 
promptly  and  without  delay.  Defendants  in  criminal 
cases  who  are  innocent  are  entitled  to  speedy  trials,  that 
the  suspicion  and  cloud  cast  upon  them  by  the  charges 
preferred  against  them  be  removed,  and  the  guilty  should 
receive  certain  and  prompt  punishment.  We  think,  in 
view  of  the  changed  conditions  of  the  country,  and  the 
present  superior  facilities  for  communication,  procuring 
information,  and  securing  attendance  of  witnesses,  that 
the  trial  courts  should  be  more  stringent  in  relation  to 
continuances  than  formerly;  and  we  hold  the  proper 
rule  and  practice  now  is  to  require,  in  all  cases,  criminal 
and  civil,  at  the  first  or  subsequent  trial  terms,  the  affi- 
davit offered  in  support  of  an  application  for  a  continu- 
ance on  account  of  the  absence  of  witnesses  to  be  special, 
and  to  state  the  names  and  residences  of  absent  wit^ 
nesses,  and  the  facts  expected  to  be  proved  by  each  of 
them,  in  addition  to  the  other  usual  requisites  of  such 
affidavits,  so  that  the  court  may  see  and  judge  whether 
the  evidence  desired  is  relevant,  competent  and  material, 
and  that  no  continuance  be  allowed  without  such  state- 
ments,  or  the  failure  to  make  them  satisfactorily  ex- 
plained, as  hereinafter  pointed  out ;  and  the  trial  judge 
was  correct  in  enforcing  it  in  this  case.  There  is  no 
hardship  in  this  rule.  On  the  contrary,  injustice  is  done 
the  party  ready  for  trial  when  the  other  has  no  real 
ground  upon  which  to  ask  delay.      The  law  provides 
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when  cases  shall  stand  for  trial,  and  all  litigants  are 
bound  to  know  and  take  notice  of  it,  and  to  be  prepared. 
In  the  case  of  Nelson  v.  State,  supra,  speaking  of  the 
rule  requiring  a  special  affidavit  at  the  second  trial  term, 
the  court  says:  "He  [applicant  for  the' continuance] 
asks  that  the  law  fixing  a  certain  time  or  term  for  his 
trial  shall  be  suspended  in  his  favor,  and  should  noicom- 
plain  that  he  is  required  to  show  clearly  that  justice  re;; 
quires  it,  as  one  of  the  terms  on  which  the  favor  is 
granted.  It  may  appear  to  the  judge,  when  he  states  the 
facts,  that  they  would  be  of  no  avail  to  him,  and  that  it 
would  be  an  injury  to  him  to  grant  the  postponement^  by 
an  unnecessary  accumulation  of  costs,  and  a  great  wrong 
to  the  other  side  by  the  delay."  And  we  can  see  no  rea- 
son why  this  should  not  apply  as  well  to  a  continuance 
at  the  first  term.  There  may  rise  cases  in  which  thi& 
party  applying  for  the  continuance  cannot  state  with 
certainty  the  facts  expected  to  be  proved  by  the  absent 
witnesses,  or  even  the  names  of  the  witnesses,  but  they 
will  be  rare ;  and  in  these  there  can  be  given  some  outline 
of  the  evidence  proposed  to  be  offered,  so  that  the  court 
may  judge  of  its  materiality.  In  all  such  cases  the  dis- 
cretion of  the  trial  judge  in  continuances  will  be  so  exer- 
cised as  to  prevent  a  sacrifice  of  the  rights  of  parties  and 
injustice,  but  the  reasons  why  the  applicant  is  not  then 
able  to  give  the  facts  to  which  the  absent  witnesses  will 
testify  should  be  fully  stated  in  the  affidavit,  that  the 
trial  judge  may  pass  upon  their  sufficiency,  diligence,  or 
want  of  diligence,  in  the  matter ;  and,  before  allowing  a 
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continuance,  he  should  be  satisfied  of  the  good  faith  of 
the  application,  and  that  the  ends  of  justice  require  that 
it  be  done. 

2.  The  plaintiff  in  error  was  not  prejudiced  by  being 
denied  a  continuance.  The  evidence  of  the  absent  wit- 
nesses would  not  have  availed  him  anything.  His  guilt 
was  fully  proven,  and  he  offered  no  evidence  on  the  trial, 
or  the  motion  for  a  new  trial,  to  the  contrary.  The  four 
witnesses  who  were  examined  in  behalf  of  the  State  testi- 
fied that  intoxicating  liquors  were  sold  in  his  barn,  near 
and  in  sight  of  his  residence  and  storehouse,  on  all  days 
of  the  week,  Sunday  included,  to  all  comers,  with  his 
knowledge  and  consent — a  place  being  fitted  up  there, 
with  barrels,  faucets,  funnels,  measures,  and  glasses,  for 
the  purpose — ^and  that  he  received  at  least  a  part  of  the 
proceeds.  A  most  fiagrant  and  defiant  violation  of  the 
statute  was  clearly  shown.  It  was  not  possible  for  any 
defense  to  be  made,  under  these  facts,  other  than  that  the 
sales  were  made  under  a  proper  license,  or  by  discredit- 
ing the  witnesses  for  the  State,  to  do  which  no  effort  was 
made.  It  cannot  be  contended  that  the  absent  witnesses 
were  necessary  in  order  to  make  out  either  of  these  de- 
fenses The  records  of  the  oflftce  of  the  county  court 
clerk  were  accessible  upon  the  first,  and  the  neighbors 
and  acquaintances  of  the  witnesses  were  available  to 
test  their  credibility.  The  plaintiff  in  error  was  not  ex- 
amined in  his  own  behalf,  and  failed  in  any  way  on  the 
trial,  or  the  motion  for  a  new  trial,  to  indicate  that  he 
had  any  defense. 
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Under  these  facts,  had  the  action  of  the  trial  judge  in 
refusing  the  continuance  in  the  outset  been  error,  it  was 
obviated  by  the  facts  appearing  upon  the  trials.  It  is 
well  settled  by  numerous  decisions  of  this  court  that 
where  a  continuance  is  refused  upon  a  sufficient  affida- 
vit, and  it  afterwards  appears  upon  the  trial  that  the 
evidence  sought  to  be  obtained  was  incompetent  or  ir- 
relevant, or  was  supplied  by  other  witnesses  in  attend- 
ance, or  that  the  affidavit  was  false  in  any  material  part, 
or  for  any  other  reason  the  applicant  has  not  been  preju- 
diced, the  error  is  cured,  and  no  reversal  will  be  allowed 
upon  that  ground.  Porter  v.  State,  3  Lea,  496;  Wo- 
mack  V.  State,  6  Lea,  146 ;  Delaney  v.  State,  7  Baxt,  28 ; 
Taylor  v.  State,  11  Lea,  715. 

There  is  therefore  no  error  in  this  record,  and  the  judg- 
ment of  the  circuit  court  is  affirmed,  and  the  case  re- 
manded, that  the  punishment  adjudged  may  be  imposed. 
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Shoun  V.  The  State. 
{Knoxville.     September  Term,  1903.) 

1.  CONTINUANCE.    Is  within  sound  discretion  of  trial  fudge. 
(General  rule  reaffirmed. 

It  Is  a  well-settled  rule  of  practice  that  a  continuance  rests  wltliin 
the  sound  discretion  of  the  trial  Judge,  and  that  this  court  will 
not  overrule  that  discretion  unless  it  appears  that  it  has  been 
improperly  exercised  or  grossly  abused.     {Post,  p.  169.) 

Case  cited:  State  y.  Rlgsby,  6  Lea,  554. 

2.  SAKE.    Same  rule  applies  to  application  at  first  terox 

And  It  is  now  settled  that  a  continuance  at  the  first  term  Is 
equally  within  the  sound  discretion  of  the  trial  judge  as  if  the 
application  therefor  were  made  at  a  subsequent  term.  {Post, 
IK  170.) 

Case  cited  and  approved:    Fox  v.  State,  111  Tenn.,  154. 

3.  SAICB.    Counter  affidavits  allowable  on  hearing  of  application 
for. 

On  a  motion  for  a  continuance  it  is  proper  practice,  sustained  by 
the  great  weight  of  authority,  to  allow  the  introduction  of 
counter  affidavits  within  proper  limits  at  the  sound  discretion 
of  the  trial  judge;  but  the  affidavits  should  not  be  allowed  to 
go  to  the  extent  of  trying  the  case  on  its  merits  upon  the  pre- 
liminary question  of  a  continuance,  but  only  to  satisfy  the 
judge  that  a  continuance  is  necessary  or  not  in  order  to  reach 
the  merits  of  the  controversy  upon  the  grounds  stated  in  the 
affidavit  for  a  continuance.     (Post,  pp,  169-172.) 

Case  cited  and  approved:  Walt  v.  Walsh,  10  Heisk.,  318. 

4     8AJCB.    Imperative  duty  of  this  court  to  reverse  lor  abuse 
of  discretion. 


3  Gates]         SEPTEMBER  TERM,  1903.  167 


Shoun  y.  State. 


When  there  Is  an  abuse  of  the  sound  Judicial  discretion  vested  In 
the  trial  judge,  it  is  the  imperative  duty  of  this  court  to  re- 
verse and  correct  it.    {Post,  p.  172.) 

Case  cited:  State  v.  Poe,  8  Lea,  647. 

5.  SUPREME  COURT.  Will  reduce  excessive  fine  to  amount 
which  judge  may  lawfully  impose.  Case  in  judgement. 
PlaintifC  in  error  was  convicted  of  unlawfully  selling  liquors  with- 
out a  license,  and  his  punishment  fixed  by  the  court  at  a  fine  of 
one  hundred  dollars  and  imprisonment  in  the  county  jail  for  a 
period  of  six  months.  The  statute  provides  that  the  fine  for 
selling  intoxicating  liquors  without  a  license  shall  not  be  less 
than  fifty  dollars  nor  more  than  two  hundred  dollars.  The  con- 
stitution provides  that  no  fine  in  excess  of  fifty  dollars  shall  be 
laid,  unless  it  shall  be  assessed  by  a  jury. 

Held:  The  fine  imposed  by  the  court  is  valid  only  to  the  extent 
of  fifty  dollars  and  is  reduced  to  that  amount.  (Post,  pp,  168, 
173.) 

Statute  construed:    Act  of  1899,  ch.  161. 
Constitution  construed:    Article  6,  section  14. 


FROM  JOHNSON. 


Appeal  in  error  from  the  Circuit  Court  of  Johnson 
County. — C.  J.  St.  John,  Judge. 

Jenkins,  Wilson  &  Cole  and  Campbell,  Boben  & 
BuTLBE,  for  Shoun. 

Attorney-General  Gates,  for  the  State. 
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Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

The  defendant  is  convicted  of  unlawfully  selling  liquor 
without  license.  He  was  found  guilty  by  the  jury,  and 
his  punishment  was  assessed  by  the  court  at  a  fine  of 
f  100,  and  imprisonment  in  the  county  jail  for  the  period 
of  six  months. 

A  sale  was  made,  if  at  all,  by  means  of  what  is  called 
a  "blind  tiger."  The  facts  in  regard  to  the  sale  are  testi- 
fied to  by  five  persons,  and  from  their  evidence  it  clearly 
appears  that  a  sale  was  made,  and  the  jury  was  fully 
warranted  in  believing  from  the  testimony  that  it  was 
made  by  the  defendant. 

He  was  brought  to  trial  on  the  same  day  of  his  arrest, 
and  moved  the  court  for  a  continuance  of  his  case  until 
the  next  term,  and  supported  his  motion  by  an  affidavit 
that  he  was  not  guilty ;  that  he  had  not  had  time  to  se- 
cure the  attendance  of  his  witnesses ;  that  he  had  caused 
subpoenas  to  be  issued  for  them;  that  these  subpoenas 
were  returned  executed,  except  as  to  Baxter  McEwen 
and  A.  J.  Shoun ;  that  they  were  material  to  his  defense ; 
that  he  expected  to  prove  by  A.  J.  Shoun  that  he  was  at 
defendant's  place  of  business  on  the  eighteenth  of  July, 
when  the  illegal  sale  was  alleged  to  have  been  made,  and 
that  defendant  did  not  sell  intoxicating  liquors  at  that 
time  and  place ;  that  he  knows  of  no  other  witnesses  by 
whom  he  can  prove  these  facts,  except  by  these  witnesses, 
and  especially  the  witness  A.  J.  Shoun ;  that  he  had  used 
due  diligence  to  procure  the  attendance  of  these  wit- 
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nesses;  that  they  are  not  absent  by  his  consent  or  pro- 
cnrement;  that  he  will  have  them  or  their  testimony  at 
the  next  term;  that  this  application  was  not  for  delay^ 
but  that  justice  might  be  had.  The  court  permitted 
counter-affidavits,  and  five  witnesses,  who  afterwards 
testified  on  the  trial  as  to  the  sale,  all  made  affidavit 
that  they  were  at  or  near  the  distillery  of  the  defendant 
on  the  day  mentioned,  and  at  the  time  the  sale  was  made, 
and  at  the  time  the  defendant  was  arrested,  and  that 
it  all  took  place  within  a  half  hour's  time.  They  swear 
that  the  purchase  was  made  by  one  of  their  number ;  that 
the  rest  of  them  were  in  and  around  the  building  when 
and  where  it  was  done;  and  that  neither  A.  J.  Shoun 
nor  Baxter  McEwen  was  present  at  the  time  of  the  al- 
leged sale,  and  at  the  time  of  the  arrest  of  defendant; 
the  defendant  was  alone  in  the  building ;  and  one  of  them 
swears  that,  after  he  had  arrested  defendant  and  started 
with  him  to  Mountain  City,  he  saw  A.  J.  Shoun  in  a  field 
two  miles  from  the  place  where  the  sale  and  arrest  was 
made,  and  that  he  and  defendant  had  a  conversation 
with  him  there. 

It  is  said  that  it  was  error  to  refuse  the  continuance, 
and  also  to  permit  the  introduction  of  the  counter-affi- 
davits. 

It  has  been  frequently  held  that  a  continuance  is  a 
matter  within  the  sound  discretion  of  the  trial  judge, 
and  that  this  court  will  not  overrule  that  discretion 
unless  it  appears  that  it  has  been  improperly  exercised 
or  grossly  abused.    State  v.  Rigahy,  6  Lea,  554. 
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And  a  continuance  at  the  first  term  is  equally  within 
the  discretion  of  the  trial  judge  as  if  made  at  a  subse- 
quent term.    Fox  v.  State,  3  Cates^  154,  76  S.  W.,  815. 

This  court  has  never  passed  directly  upon  the  ques- 
tion of  permitting  counter  affidavits  upon  a  motion  to 
continue.  The  question  was  expressly  waived  in  the 
case  of  Wdlt  v.  WcUsh,  10  Heisk.,  318,  and  we  know  of  no 
direct  adjudication  on  the  question  in  this  State. 

In  volume  4,  Ency.  PL  &  Pr.,  876,  it  is  said:  "In 
some  jurisdictions  the  use  of  counter  affidavits  is  wholly 
condemned''  (referring  to  cases  from  Indiana,  Illinois, 
Kentucky,  and  Louisiana ) . 

In  the  Illinois  courts  it  is  held  that  the  reception  of 
the  counter  affidavit  does  not  constitute  reversible  error, 
if  it  is  shown  upon  the  trial  to  have  been  harmless ;  but 
the  great  weight  of  authority  is  that  counter  affidavits 
may  be  admitted : 

To  show  want  of  diligence  in  procuring  the  testimony 
of  an  absent  witness. 

To  show  want  of  good  faith  in  the  application. 

To  show  improbability  that  the  proposed  testimony 
can  be  obtained. 

To  contradict  an  averment  that  a  witness  or  counsel 
who  is  absent  is  sick. 

To  dispose  of  the  allegations  of  public  excitement  and 
prejudice. 

It  may  also  be  introduced  to  prove  other  facts,  in  the 
discretion  of  the  trial  judge,  which  do  not  go  to  the  case 
upon  its  merits. 
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Under  the  Georgia  Code,  which  provides  that  the  pre- 
siding judge  may  admit  counter  affidavits  on  motion  for 
a  continuance,  it  was  held  that,  while  the  judge  may  not 
try  the  merits  of  the  case  on  the  issue  of  continuance, 
and  thus  take  from  the  defendant  the  right  "of  trial  by 
jury,  yet  he  may  try  all  such  issues  as  the  question  of  a 
subpoena  of  a  witness,  the  sickness  of  the  witness,  his 
absence  from  the  county,  or  even  what  he  would  swear, 
if  he  were  present,  drawn  from  what  he  had  sworn  on  an- 
other occasion  when  the  same  transaction  was  in  ques- 
tion. 

In  the  case  of  Walt  v.  Walsh,  10  Heisk.,  318,  before 
referred  to,  the  court  said  that  it  was  proper  for  the 
court  to  hear  enough  of  the  record  and  of  the  nature  of 
the  controversy  to  enable  him  to  see  and  to  determine 
the  importance  of  the  testimony,  as  well  as  whether  the 
party  had  been  guilty  of  negligence  in  obtaining  it. 

In  that  case,  the  court,  looking  to  other  portions  of 
the  record  and  the  testimony  of  other  witnesses,  said : 
"In  the  face  of  all  this,  of  what  possible  avail  to  the  de- 
fendant could  the  testimony  of  Bonfell  have  been?  It 
is  imx>ossible  that  his  testimony  could  have  overthrown 
the  evidence  above  set  forth." 

In  the  present  case,  it  appears  that  the  testimony  of 
A.  J.  Shoun,  if  given  as  claimed  in  the  affidavit,  would 
be  only  negative  and  indefinite  in  its  character,  and 
would  be  directly  contradictory  of  that  of  five  other  wit- 
nesses, not  impeached,  as  to  the  question  of  a  sale,  and 
his  presence  on  the  occasion,  and  would  have  been  di- 
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rectly  in  conflict  with  the  testimony  of  the  witness  who 
saw  him^  immediately  after  the  transaction,  at  a  point 
two  miles  distant  from  where  the  transaction  took  place. 

We  may  repeat  the  language  of  Walt  v.  WtUsh,  and 
say :  ^^In  the  face  of  all  this,  of  what  possible  avail  ix> 
the  defendant  could  the  testimony  of  A.  J.  Shoun  hare 
been?'' 

We  think  it  is  proper  practice,  within  proper  limits, 
to  allow  the  introduction  of  counter  affidavits  on  the 
motion  for  a  continuance,  at  the  sound  discretion  of  the 
trial  judge;  but  the  affidavits  should  not  be  allowed  to 
go  to  the  extent  of  trying  a  case  upon  its  merits  upon  the 
preliminary  question  of  a  continuance,  but  only  to  sat- 
isfy the  trial  judge  whether  a  continuance  is  necessary 
or  not  in  order  to  reach  the  merits  of  the  controversy 
upon  the  grounds  stated  in  the  affidavit  for  a  continu- 
anca 

If  there  is  an  abuse  of  the  discretion  of  the  judge,  it  is 
the  imperative  duty  of  this  court  to  reverse  and  correct 
it.    State  V.  Poe,  8  Lea,  647. 

We  are  of  opinion  that  there  was  no  error  in  per- 
mitting the  counter  affidavits  upon  the  motion  made  in 
this  case,  nor  in  refusing  the  continuance.  We  are  also 
of  opinion  that  the  trial  judge  did  not  unduly  hasten  the 
trial  of  the  case,  that  he  did  not  invade  the  province  of 
the  jury,  and  that  there  is  no  material  error  in  his 
charge. 
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The  fine  of  f  100  imposed  by  the  court  is  valid  only  to 
the  extent  of  |50^  under  the  provisions  of  the  Act  of 
April  If  1899;  p.  309,  c.  161,  aod  under  section  14,  art  6, 
of  the  constitution,  and  it  is  reduced  to  that  amount, 
and  the  judgment  of  the  court  is  in  other  respects  af- 
firmed, with  costa 
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Wabren^  Exeoutob^  v.  Glevbland  et  al. 
(Knowville.    September  Term,  1903.) 

1.  STATUTB  OF  LIMITATIONS.    Bar  ot  liow  removed.    Bule 
stated. 

In  order  to  remove  the  bar  of  the  statute  of  limitations  there 
must  be  either  an  express  promise  to  pay  or  an  acknowledg- 
ment of  the  debt  accompanied  by  an  expression  of  willlngnesa 
to  pay  it    (Post,  pp.  176-178.) 

Cases  cited  and  approved:  Jordan  v.  Jordan,  85  Tenn.,  566; 
Shown  V.  Hawkins,  85  Tenn.,  216;  Maloney  v.  Searight,  8  Lea» 
91-94;  Fuqua  v.  Dinwiddle,  6  Lea,  648;  Roller  v.  Bachman,  5 
Lea,  156-157;  Rogers  v.  Southern,  4  Baxt.,  67-69;  McFerrin  v. 
Woods,  8  Baxt,  242,  247;  Allison  ▼.  Bradford.  1  Tenn.  Cas.,  619- 
621;  Broddle  v.  Johnson,  1  Sneed,  465;  Butler  v.  Winters,  5 
Swan,  92;  Ott  v.  Whitworth,  8  Humph.,  593-696;  Hale  v.  Hale» 
4  Humph.,  183-185;  Thompson  v.  French,  10  Terg.,  456;  Crow- 
der  V.  Nichol,  9  Terg.,  453-455;  Belote  v.  Wynne,  7  Terg.,  534. 

Cases  distinguished:  Harwell  v.  McCoUock,  2  Overt,  275-278; 
Luna  V.  Bdmiston,  5  Sneed,  160;  Partee  v.  Badgett,  4  Terg.,  174; 
Russell  V.  Gass,  Mart,  ft  Terg.,  174. 

Case  overruled:  Hunter  v.  Stark,  8  Humph.,  656. 

2.  dAMB.    Mere  recognition  of  claim  insoffioient  to  prevent  bar 

ot 
When  recognition  of  a  debt  is  relied  on  to  take  the  case  out  of 
the  operation  of  the  statute,  the  character  of  the  recognition 
must  be  shown  and  that  it  was  tantamount  to  a  direct  promise 
to  pay  or  an  acknowledgment  of  the  existence  of  the  debt, 
coupled  with  an  expression  of  willingness  to  pay  it;  that  a. 
debtor  merely  "recognized  the  claim  up  to  a  short  time  before 
his  death"  is  insufficient    (Poit,  pp.  175-176.) 
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FROM  MONROE. 


Appeal  from  Chancery  Court  of  Monroe  County. — 
T.  M.  McCoNNELL^  Chancellor. 

■ 

McCroseey  &  Peagb  and  W.  Morris  Harrison^  for 
Warren,  executor. 

Young  &  Young^  for  Mra  Hudson. 


Mr.  JusncB  Neil  delivered  the  opinion  of  the  Court. 

In  the  course  of  administration  of  the  estate  of  D.  H. 
Cleveland  a  controversy  arose  over  the  claim  of  Mrs. 
Hudson  for  about  |1,200. 

It  was  insisted  by  the  executor  that  this  claim  was 
barred  by  the  statute  of  limitations,  and  the  chancellor 
found  in  favor  of  this  contention. 

After  stating  that  the  consideration  of  this  claim  was 
the  boarding  of  Mrs.  Hudson's  younger  sisters,  and  that 
the  justice  of  the  debt  had  been  proven,  the  court  of 
chancery  appeals  found  as  follows : 

'^But  we  are  satisfied  from  the  proof  that  her  claim  is 
clearly  barred  by  the  statute  of  limitations,  which  was 
interposed  by  the  executor  of  her  father  to  the  allow- 
ance of  the  claim.  It  is  true  there  is  some  proof  in  the 
record,  undisputed,  that  Mr.  Cleveland,  her  father,  recog- 
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iiized  this  claim  up  till  a  short  time  before  his  death; 
but  the  proof  fails,  clearly,  we  think,  to  show  that  he 
made  any  promise  to  pay  it  within  six  years  before 
his  death/' 

Upon  this  finding  of  facts  the  court  of  chancery  i^- 
peals  ruled  the  law  as  follows : 

''The  law  is  that  the  mere  recognition  of  a  claim  or 
debt  will  not  prevent  the  operation  of  the  statute  of  limi- 
tation against  it  It  requires  not  only  recognition,  but 
a  distinct  and  unconditional  promise  to  pay  it,  to  pre- 
vent the  running  of  the  statute." 

The  point  of  the  assignment  is  that  a  mere  recognition 
of  the  debt  is  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute 

We  have  been  unable  to  find  sufficient  authority  in 
our  decisions  to  support  this  contention.  The  cases 
that  come  nearest  to  it  are  the  following:  Harwell  v. 
McCullock,  2  Overt.,  275,  278 ;  RusseU  v.  G(W«,  Mart  & 
Y.,  271-274 ;  Pwrtee  v.  Badger ,  4  Yerg.,  174,  26  Am.  Dec, 
220 ;  Hunter  v.  Starkes,  8  Humph.,  656 ;  Luna  v.  Edmis- 
ton,  5  Sneed,  160.  All  of  these  cases,  except  Hunter  v. 
Starkes,  state,  in  substance,  that  an  unconditional  ac- 
knowledgment of  the  indebtedness  is  sufficient  to  remove 
the  bar  of  the  statute.  In  the  latter  case  {Hunter  v. 
Starkes)  it  is  held  that  an  admission  that  the  amount 
claimed  by  the  contract  has  never  been  paid  is  as  suffi- 
cient  for  the  purpose  as  a  direct  promise  to  pay.  This 
case  is  substantially  an  authority  for  the  position  as- 
sumed by  counsel  for  Mrs.  Hudson,  and  if  it  stood  alone. 
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or  even  if  it  stood  only  with  the  other  cases  juct  cited,  we 
should  be  content  to  hold  that  a  recognition  of  the  debt 
within  six  years  would  be  sufficient.  But  we  have  a 
long  line  of  cases  which  hold  that,  in  order  to  remove  the 
bar  of  the  statute,  there  must  be  either  an  express  prom- 
ise to  pay,  or  an  acknowledgment  of  the  debt  accom- 
panied by  the  expression  of  a  willingness  to  pay  it.  Jor- 
dan v.  Jordan,  85  Tenn.,  566,  3  S.  W.,  896;  Shovm  v. 
Hawkins,  85  Tenn.,  216,  2  S.  W.,  34 ;  Malone  v.  Searight, 
8  Lea,  91-94 ;  Fuqua  v.  Dinwiddle,  6  Lea,  648 ;  Roller  v. 
Bachman,  5  Lea,  156-157;  Bachman  v.  Roller,  9  Baxt., 
409-412,  40  Am.  Kep.,  97;  Rogers  v.  Southern,  4  Baxt, 
67-69;  McFerrin  v.  Woods,  3  Baxt.,  242-247;  Allison  v. 
Bradford,  1  Shannon's  Cas.,  619-621;  Broddie  v.  John- 
^son,  1  Sneed,  465;  Butler  v.  Winters,  2  Swan.,  92;  Oft  v. 
Whitworth,  8  Humph.,  493-496 ;  fl^aZe  v.  Hale.  4  Humph., 
1 83-185  ;Thompson  v.  French,  10  Yerg.,  456 ;  Crowder  v. 
Xiclwl,  9  Yerg.,  453-455 ;  Belote  v.  Wynne,  7  Yerg.,  534. 
The  weight  of  authority  is  very  strongly  in  favor  of 
the  rule  as  last  stated.  We  do  not  think  that  a  finding 
merely  that  the  deceased  "recognized  this  claim  up  to  a 
short  time  before  his  death"  is  sufficient.     There  would 

■ 

have  to  be  other  facts  stated,  showing  more  distinctly 
the  character  of  the  recognition,  and  that  it  amounted 
either  to  a  direct  promise,  or  an  acknowledgment  of  the 
existence  of  the  debt,  coupled  with  an  expression  of  a 
willingness  to  pay  it 

While,  therefore,  we  do  not  fully  agree  with  the  court 

111  Tenn- 12 
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of  chancery  appeals  in  its  statement  of  the  law  that  there 
must  be  an  express  promise  to  pay  in  order  to  take  a 
debt  out  of  the  bar  of  the  statute  of  limitations,  yet, 
under  the  authorities  above  cited,  we  are  constrained  to 
hold  that  that  court  reached  a  correct  conclusion  as  to 
the  existence  of  the  bar,  and  that  the  decree  must  be  af- 
firmed. 


3  Gates]         SEPTEMBER  TERM,  1903.  179 


Shugart  v.  Shugart. 


Shugart  V.  Shugart  and  Reed  v.  Shugart. 
{Knovville.     September  Term,  1903.) 

1.  HUSBAND  AND  WIFB.    Personal  property  of  wiie  vests  in 
husband  surviving. 

A  husband  surviving  his  wife  is  entitled  jure  maHH  to  take,  as 
his  own,  money  on  deposit  in  a  bank  belonging  to  t\Le  wife,  al- 
though such  funds  came  to  her  from  her  father's  estate  and  are 
kept  and  used  as  her  own.    (Post,  p.  183.) 

Cases  cited:  Hamrico  v.  Laird,  10  Yerg.  222;  Prewitt  v.  Bunch, 
101  Tenn.,  723. 

2.  PBOMISSOBY  NOTES.    The  only  consideration  of  which  is 
love  and  affection,  not  enforceable. 

The  father,  in  whom  jure  mariti,  is  vested  the  funds  of  his  de- 
ceased wife,  is  under  no  legal  obligation  to  give  them  to  his 
children,  and  notes  representing  the  amount  of  such  funds,  vol- 
untarily executed  by  the  father  to  children,  are  based  alone 
upon  love  and  affection  and,  therefore,  are  not  enforceable. 
(Post,  p.  183.) 

3.  SAME.    Of  donor  not  a  good  subject  of  gift. 

The  promissory  note  of  a  donor  is  not  a  good  subject  of  a  gift 
It  is  a  mere  promise  to  pay  in  the  future  and  not  complete  until 
payment  and  can  not  be  enforced  against  either  the  donor  or 
his  estate  after  his  death.    (Post,  p.  183.) 

4.  PABENTAND  CHILD.    Express  promise  necessary  to  en- 
title child  to  recover  for  personal  services  rendered  parent. 

Services  rendered  by, a  daughter  to  her  mother  in  caring  for  her 
are  such  as  she  was  morally  bound  to  render  and  do  not  consti- 
tute a  valuable  consideration  for  a  note  executed  by  the  father 
in  the  absence  of  an  express  promise.    (Post,  p.  183.) 

Case  cited:  Harrison  v.  McMillan,  109  Tenn.,  77.  .  . 
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5.  OIFT8  INTBB  VIVOS.  Ifot  good  unless  ihe  donor  parts  with 
his  dominion  and  control. 

It  is  well  settled  in  this  State  that  for  a  gift  inter  vivos  to  be  good 
it  must  be  executed  and  there  must  be  an  actual  change  in  the 
possession  of  the  property,  coupled  with  the  manifest  intention 
of  the  donor  to  part  with  his  dominion  and  control  thereoyer. 
{Post,  p,  184.) 

Cases  cited:  McBwen  v.  Troost,  1  Sneed,  189;  Trowell  v.  Carra- 
way,  10  Heisk.,  104;  Sheegog  ▼.  Perkin.  4  Baxter,  281;  Mar- 
shall y.  Russell,  93  Tenn.,  261. 

6.  SAKE.  Same.  Unindorsed  certificate  of  deposit  not  a  good 
gift,  when. 

The  mere  manual  dellyery  of  certificate  of  deposit,  payable  to 
the  donor's  own  order,  and  not  indorsed  by  him,  would  not  yest 
title,  unless  made  for  a  yaluable  consideration,  or  was  not  sub- 
sequently reyoked.     {Post,  p.  184.) 

7.  SVIDSNOE.  Imputing  moral  turpitude  not  admissible,  when. 
Exclusion  of,  not  erroneous  unless  set  out  in  record.  Case  in 
Judgment. 

Plaintiffs  sued  their  father,  the  defendant,  on  notes  alleged  to  rep- 
resent money  left  on  deposit  by  the  mother,  to  which  the  father, 
suryiying,  was  entitled  fure  mariti,  but  which  he  had  promised 
to  glye  to  plaintiffs.  On  the  trial  questions  were  offered  im- 
puting moral  turpitude  to  defendant  Record  does  not  show 
either  questions  or  answers. 

Held:  1.  Questions  properly  excluded.  2.  Trial  court  can  not 
be  put  in  error  eyen  for  erroneous  exclusions  of  eyldence,  un- 
less both  questions  and  answers  appear  in  the  record.  {Post, 
p.  186.) 

8.  PA&ESrr  AND  OHHiD.  Father  not  estopped  to  deny  iiabU-* 
ity  to  daughter  on  note  without  consideration,  when. 

Where  a  father,  without  consideration,  executed  a  note  to  his 
daughter,  he  is  not  estopped  to  deny  liability  thereon,  although 
she  contracted  debts  for  board,  relying  on  said  note  to  pay 
them,  it  not  appearing  whether  the  debts  were  incurred  before 
or  after  suit  was  brought.    {Post,  pp.  182-184.) 
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FROM  KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox  County. 
Jos.  W.  Snbbd,  Judge. 

PowEBS  &  Burrows^  for  plaintiffs  in  error. 

Horace  Van  Dbventbr,  for  defendant  in  error. 


Mr.  JustiCE '  Wilkes  delivered  the  opinion  of  the 
Court 

These  are  suits  \ipon  two  notes,  commenced  before  a 
justice  of  the  peaca  On  trial  in  the  circuit  court  before 
a  jury,  there  was  verdict  and  judgment  for  defendant, 
and  plaintiffs  have  appealed  and  assigned  error.  The 
defense  to  the  notes  is  want  of  consideration. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that 
plaintiffs  are  the  children  of  defendant.  Some  years 
ago  the  wife  of  defendant  and  mother  of  the  plaintiffs 
died,  leaving  on  deposit  in  bank  f  1,000.  It  appears 
that  this  money  came  to  the  wife  from  her  father's  es- 
tate^ and  was  kept  and  used  as  her  own.  After  her 
death,  letters  of  administration  issued  to  her  husband, 
and  he  wound  up  her  estate  in  the  county  court  of  Ejiox 
comity.  He  paid  the  expenses  of  administration  out  of 
the  fund,  which  appears  to  have  been  all  the  estate  the 
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wife  left,  and  the  remainder,  of  f 902.75,  he  receipted  for 
as  being  entitled  thereto.  It  appears  that  after  her  death 
he,  for  a  time,  supposed  this  money  would  go  to  his  child- 
ren, and  so  stated  to  them  and  to  others;  but,  on  being 
informed  that  he  w^as  legally  entitled  to  it,  he  adminis- 
tered and  reduced  it  to  possession  by  receipting  for  it, 
and  having  a  new  certificate  issued  in  his  name  as  admin- 
istrator, and  afterwards  putting  the  money  to  his  own 
credit.  After  this  he  executed  to  his  children  the  two 
notes  now  in  controversy,  as  representing  this  fund. 
His  version,  which  on  appeal  we  must  take  to  be  the  cor- 
rect one,  as  the  jury  has  adopted  it,  is  that  he  issued 
these  notes  to  his  children  to  secure  them  that  amount 
out  of  his  estate  in  the  event  he  should  be  killed  or  die 
suddenly,  in  addition  to  their  share  in  his  estate.  He 
says  he  executed  them  voluntarily,  with  the  understand- 
ing had  at  the  time  that  they  were  to  take  eflfeot  only  in 
ease  of  his  death.  He  further  states  that  he  handed  the 
notes  to  his  daughter  Mary  Lee  with  instructions  to  put 
them  away  among  his  valuable  papers.  The  daughter 
Mary  Lee  Shugart  states  that  her  father  promised  her 
|50  of  this  fund  more  than  each  of  the  other  children, 
because  she  had  kept  house  for  him  and  waited  upon  her 
mother.  Hence  the  note  given  to  her  was  for  f  200,  while 
the  other  children  were  to  have  only  f  150  each.  He  de- 
nies that  he  promised  to  pay  her  any  amount  for  such 
services.  It  appears  that  he  put  into  his  daughter's 
hands  a  certificate  of  deposit  for  |500  for  the  benefit  of 
his  four  other  children.     This  certificate  was  payable 


3  Gates]         SEPTEMBER  TERM,  1903.  183 


Shugart  v.  Shugart. 


to  his  own  order,  and  was  not  indorsed,  but  merely  de- 
livered, and  afterwards  taken  up  by  him  and  cashed. 

Without  taking  up  the  assignments  seriatim,  we  will 
proceed  to  dispose  of  the  case  upon  the  features  which 
are  controlling : 

We  are  of  opinion  that  on  the  death  of  the  wife  the 
defendant,  as  her  husband,  was  entitled  to  take  the 
money  which  she  left  on  deposit,  as  his  own,  Hamrico 
V.  Laird,  10  Yerg.,  222 ;  Prewitt  v.  Bunch,  101  Tenn.,  723, 
50  S.  W.,  748;  and  cases  cited.  We  can  see  no  legal  ob- 
ligation he  was  under  to  give  it  to  his  children.  The 
gift,  if  it  can  be  so  called,  was  based  wholly  on  love  and 
affection,  and  to  take  effect  only  after  death.  A  note 
whose  only  consideration  is  love  and  affection  is  not  en- 
forceable in  law.  1  Dan^l,  Neg.  Ins.  (4  Ed.),  section 
179;  4  Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  189. 

The  services  rendered  by  the  daughter  to  her  mother 
are  such  as  she  was  morally  bound  to  render  without 
compensation,  and  do  not  constitute  a  valuable  consid- 
eration, and  for  them  no  compensation  can  be  recovered 
in  the  absence  of  an  express  promise.  Harrison  v.  Mc- 
Millan, 1  Gates,  77,  69  S.  W.,  973;  1  Dan'l,  Neg.  Ins.  (4 
Ed.)  section  182.  And  the  jury  must  have  believed  his 
statement  that  he  made  no  promise.  A  donor's  own 
promissory  note  is  not  a  good  subject  of  gift.  It  is  a 
mere  promise  to  pay  in  the  future,  and  is  not  complete 
until  payment,  and  cannot  be  enforced,  either  at  law  or 
in  equity,  against  the  donor,  or  against  his  estate  after 
death.     14  Am.  &  Eng.  Ency-  Law  (2  Ed.),  pp.  1016, 
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1030;  1  Dan'l,  Neg-  Ina  (4  Ed.),  sections  179,  180;  8 
Am.  &  Eng.  Ency.  Law  (1  Ed.),  p.  1320;  10  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  p.  1030. 

It  is  insisted  that  the  court  should  look  behind  the 
notes,  and  hold  that  the  money  was  delivered  to  the 
children,  and  that  he  afterwards  borrowed  it  But  the 
record  does  not  sustain  this  contention.  The  money 
was  never  actually  delivered.  A  certificate  of  deposit 
in  the  defendant's  name  for  f 500  was  delivered,  but  it 
was  not  indorsed,  imd  it  was  afterwards  taken  up  and 
cashed  by  the  defendant  A  gift,  to  be  good,  must  \ie 
executed,  and  the  property  or  money,  must  be  delivered. 
There  must  be  an  actual  change  of  possession,  to  the  ex- 
tent that  the  owner  loses  the  dominion  and  control  over 
it  8  Am.  &  Eng.  Ency.  Law  (1  Ed.),  1314;  14  Am.  & 
Eng.  Ency.  Law  (2  Ed.),  1016-1020;  McEwen  v.  Troost, 
1  Sneed,  186 ;  Trawell  v.  Carrwway,  10  Heisk.,  104 ;  Mar- 
shall  V.  Russell,  93  Tenn.,  261,  25  S.  W.,  1070.  And  the 
intention  of  the  owner  to*  part  with  the  dominion  and 
control  must  clearly  appear.  Sheegog  v.  Perkins,  4 
Baxt,  281.  The  mere  manual  delivery  of  the  certificate 
of  deposit,  payable  to -the  donor's  own  order,  and  not  in- 
dorsed by  him,  would  not  vest  title,  unless  it  was  made 
for  a  valuable  consideration,  or  was  not  subsequently 
revoked.  2  Dan'l,  N^,  Ins.  (4  Ed.),  section  1702.  We 
are  not  considering  gifts  of  choses  in  action,  such  as 
notes  of  third  persons.  These  are  the  subject  of  gift 
both  inter  vivos  and  causa  mortis.  14  Am.  &  Eng.  Enc. 
Law  (2  Ed.),  1029-1062;  Brunson  v.  Brunson,  19  Tenn., 
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630;  Donnell  v.  Donnell,  38  Tenn.,  270;  Brown  v,  Moore ^ 
40  Tenn.,  671. 

Questions  were  offered  affecting  the  character  of  de- 
fendant^ and  imputing  mol'al  turpitude,  but  were  not 
allowed  to  be  asked,  and  we  think  properly.  It  does 
not  appear  specifically  from  the  bill  of  exceptions  what 
the  questions  were,  nor  what  answers  would  have  been 
mada    There  is  no  error  in  this. 

There  are  other  minor  exceptions  and  assignments^ 
but  they  are  not  material,  and  present  no  ground  for  re- 
covery. 

In  the  application  for  a  new  trial  it  was  insisted  that 
the  defendant  was  estopped  to  deny  liability  on  the  note 
to  his  daughter  Mary  Lee  Shugart,  because  she  had  con- 
tracted debts  for  board,  relying  upon  this  fund  to  pay 
them.  The  proof  shows  that  she  brought  suit  very  soon 
after  leaving  her  father's  home,  and  it  does  not  appear 
whether  she  incurred  the  debts  before  or  after  suit  was 
brought 

We  are  of  opinion  that  this  does  not  make  out  a 
ground  for  recovery,  and  the  judgment  of  the  court  be- 
low is  affirmed,  with  costa 
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I  111  186  jAMKs  M.  Bean  v.  Aetna  Life  Ins.  Co. 

Ifll7    686| 

{KnoxviUc,     September  Term,  1903.) 

1.  nrSXT&AJTOB  POLIOY.  Oonstmction  of  repugnant  proyisions. 
Oeneral  rule.  Chief  purpose  prevails. 
Where  two  clauses  of  a  contract  are  so  totally  repugnant  that 
they  can  not  stand  together,  the  first  goyerns  rather  than  the 
last,  and  especially  should  this  rule  of  construction  preyail 
when  it  appears  that  the  first  clause  expresses  the  chief  object 
and  purpose  of  the  contract.     {Poat^  pp.  189-192.) 

Cases  cited:  Bank  y.  Wilkin,  96  Wis.,  Ill;  Oreen  Bay,  etc.,  Go. 
y.  Hewitt,  56  Wis.,  96;  Hartung  y.  Witte,  69  Wis.,  286;  Straus 
y.  Wanamaker,  176  Pa.,  213. 

Q,    8AMB.    Same.    Oase  in  judgement. 

Defendant  insurance  company  issued  to  complainant  an  accident 
policy  purporting  to  insure  him  for  a  period  of  twelye  months 
from  noon  of  October  26,  1901.  By  a  subsequent  clause  it  was 
proyided  that  said  policy  should  not  coyer  any  disability  from 
any  disease  contracted  within  fifteen  days  from  noon  of  the  day 
the  policy  bore  date. 
Held:  The  second  clause  being  irreconcilably  repugnant  to  the 
first  proyision,  expressing  the  chief  purpose  of  the  contract^  is 
therefore  yoid.     {Post,  pp.  187-192.) 


FROM  HAWKINS. 


Appeal  from  the  Chancery  Court  of  Hawkins  County. 
-Hugh  G.  Kyle,  Chancellor. 

Wolfe  &  Tarter,  for  Bean. 

Smith  &  Carsvvell,  for  Insurance  Co. 
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Mr.  Justice  Neil  delivered  the  opinion  o£  the  Court. 

This  waB  an  action  brought  in  the  chancery  court  of 
Hawkins  county  on  a  policy  of  insurance  which  con- 
tained, among  other  things,  the  following  provisions : 

"Aetna  Life  Insurance  Co.,  of  Hartford,  Conn.,  Spe- 
cial Health  Policy;  Weekly  Indemnity,  f5.00;  Premium, 
f2.00. 

"In  consideration  of  the  warranties  made  in  the  ap- 
plication for  this  insurance,  which  is  hereby  referred  to 
and  made  a  part  hereof,  and  of  the  sum  of  |2.00,  does 
hereby  insure  James  M.  Bean,  of  the  town  of  St.  Clair, 
<ounty  of  Hawkins,  State  of  Tennessee,  under  classifi- 
cation preferred,  being  a  minister  by  occupation,  for  the 
term  of  twelve  months  from  noon  of  the  twenty-fifth 
day  of  October,  1901. 

"Temporary  Disability:  In  the  sum  of  |5.00  per 
week,  against  loss  of  time  for  the  period  of  not  less  than 
seven  days,  nor  more  than  twenty-six  weeks,  during 
which  he  shall,  independently  of  all  other  causes,  be 
continuously  and  wholly  disabled  and  prevented  by 
acute  meningitis,  anthrax,  appendicitis,  apoplexy, 
asiatic  cholera,  brain  fever,  carbuncle,  cerebro-spinal 
meningitis,  chicken  pox,  diabetes,  diphtheria,  epilepsy, 
erysipelas,  hydrophobia,  malignant  pustule,  measles, 
mumps,  peritonitis,  pleurisy,  pneumonia,  scarlet  fever, 
varioloid,  yellow  fever,  from  transacting  any  and  all 
kinds  of  business  pertaining  to  his  occupation  above 
stated." 
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Then  follow  proyisiolls  concerning  permanent  disabil- 
ity, which  need  not  be  quoted  here. 

The  policy  then  contains  a  provision,  under  the  form 
of  a  condition,  that  the  insurance  begins  and  ends  at 
12  o'clock  noon;  another,  ^^that  the  insurance  does  not 
cover  temporary  or  permanent  disability  resulting  from 
voluntary  or  unnecessary  exposure  to  contagion  or  in- 
fection, nor  from  any  disease  resulting  directly  or  im- 
mediately from  the  use  of  intoxicating  liquors,  or  narco- 
tics, nor  from  any  disease  or  sickness  other  than  those 
specified  above,  nor  from  any  disease  or  sickness  for 
which  the  insured  is  not  regularly  treated  by  a  phycd- 
oian,  nor  from  any  disease  or  sickness  resulting  from  a 
surgical  operation,  or  contracted  during  war,  or  while 
engaged  in  military  or  naval  service" 

Then  follows  this  provision:  ^^3.  This  insurance 
does  not  cover  disability,  temporary  or  permanent,  from 
any  disease  if  contracted  within  fifteen  days  from  noon 
of  the  date  of  this  policy,''  etc.  The  policy  was  dated 
October  25, 1901. 

The  bill  allies,  upon  the  subject  of  plaintiff's  illness^ 
that  on  November  2,  1902,  after  taking  out  the  insur- 
ance, ^This  complainant  took  down  sick  with  diabetes,, 
and  was  disabled  by  reason  of  said  disease  from  pursu- 
ing his  r^ular  occupation  or  profession  as  a  minister^ 
or  any  other  work  or  business,  for  pleasure  or  for  profit^ 
for  at  least  twenty-six  weeks,  and  continued  in  a  week 
and  delicate  state  of  health  on  into  the  following  sum- 
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mer."  For  this  illness  the  complainant  sues  and  claims 
$130,  that  is,  for  twenty-six  weeks,  at  |5  per  week. 

Numerous  defenses  were  made  by  the  demurrer,  but 
we  need  not  consider  any  of  them,  except  in  so  far  as 
they  raise  the  question  that  the  complainant  could  not 
recover  because  he  contracted  the  disease  of  diabetes — 
one  of  the  diseases  insured  against — within  fifteen 
days,  above  mentioned  in  the  last  quotation  from  the 
policy. 

Of  course,  if  this  clause  of  the  policy  is  valid,  the  de- 
murrer must  be  sustained.  It  is  insisted,  however,  that 
it  is  repugnant  to  a  prior  clause  which  expresses  the 
main  purpose  of  the  contract,  and  should  be  rejected. 

When  two  clauses  of  a  contract  are  in  conflict,  the 
first  governs  rather  than  the  last.  Wis.  Marine^  etc.. 
Bank  v.  Wilkin,  95  Wis.,  Ill,  69  N.  W.,  354,  60  Am.  St. 
Rep.,  86,  citing  Oreen  Bay,  etc..  Company  v.  Hewett,  55 
Wis.,  96,  12  N.  W.,  382,  42  Am.  Rep.,  701 ;  Hartung  v. 
Witte,  59  Wis.,  285,  18  N.  W.,  175;  2  Parsons  on  Con- 
tracts, 513.  In  the  case  referred  to,  the  court  says, 
after  stating  the  principle:  "This  is  based  on  a  very 
long  and  well  established  riile  stated  by  Blackstone,  in 
book  2  of  his  Commentaries,  page  381 :  ^If  there  be  two 
clauses  so  totally  repugnant  that  they  cannot  stand  to- 
gether, the  first  will  be  received,  and  the  last  rejected.' 
To  the  same  effect  are  Chitty  on  Contracts  (11  Am. 
Ed.),  128,  and  8traus  v.  Wanamaker,  175  Pa.,  213,  [34 
Atl.,  648.]  In  the  last  citation  the  contract  contained 
a  distinct  guaranty  of  fifty  per  cent,  profit  on  a  trans- 
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action  between  the  parties,  followed  by  a  clause,  the  lit- 
eral effect  of  which  was  to  limit  or  partially  destroy 
such  guaranty.  The  court  said :  *The  obvious  method 
of  construing  such  a  contract  is  to  hold  that  the  parties 
clearly  stated  their  purpose  in  the  beginning.' "  See^ 
also,  authorities  cited  in  a  note  to  the  above-mentioned 
case  [60  Am.  St.  Rep.,  86].  In  this  note  it  is  said  that 
the  elementary  rule  above  stated,  that,  when  two  clauses 
of  a  contract  are  in  conflict,  the  first  governs  rather  than 
the  last,  may  not  always  apply  as  worded,  unless  the 
instrument  is  formally  and  systematically  drawn,  as  in 
the  case  of  deeds,  which  are  construed  by  the  same  rules 
as  simple  contracts ;  that,  in  cases  of  instruments  irr^u- 
larly  drawn,  it  is  probably  more  in  consonance  with  au- 
thority to  say  that  if  clauses  of  a  contract  are  repugnant, 
that  one  which  expresses  the  chief  object  and  purpose  of 
the  contract  must  prevail,  while  clauses  containing  pro- 
visions subordinate  to  the  chief  object  and  purpose  of 
the  contract  must  give  way. 

Further  discussing  the  subject,  it  is  said  in  the  case 
of  Wis.  Marine,  etc.,  Bank  v.  Wilkin,  supra :  "The  law 
IS  so  settled  on  the  subject  that  it  cannot  be  contended 
but  that,  if  the  last  clause  of  the  contract  is  so  repug- 
nant to  the  first  that  both  cannot  stand,  the  first  must 
be  taken  as  expressing  the  contract  between  the  parties. 
But  it  is  contended  that  a  proviso  merely  limiting  a 
previous  clause  of  a  contract,  without  destroying  it,  is 
not  void,  but  must  be  considered  as  incorporated  into 
and  forming  a  part  of  the  clause  which  it  limits.     On 
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this,  Williams  v.  Hathway,  L.  R.,  6  Ch.  Div.,  544,  is  cited, 
and  to  that  may  be  added  Chase  v.  Bradley,  26  Me.,  538 ; 
Jackson  v.  Ireland,  3  Wend.,  99 ;  Butterfield  v.  Cooper, 
6  Cow.,  481.  Indeed,  that  is  elementary.  Wharton  on 
Contracts,  section  873;  1  Addison  on  Contracts,  186; 
Story  on  Contracts,  section  810.  'But,'  says  Judge 
Story,  4f  the  subsequent  stipulation  of  the  contract 
should  restrict  what  was  distinctly  stated,  and  consti- 
tutes a  principal  inducement  to  the  contract,  it  will  be 
of  no  effect.'  That  is  really  what  is  decided  in  Williams 
V.  Hathway,  L.  R.,  6  Ch.  Div.,  544.  'The  distinction,'  says 
Jessel,  M.  R.,  'has  always  been  taken  between  a  proviso 
which  is  repugnant  to  the  covenant  and  therefore  void, 
and  a  proviso  which  can  be  incorporated  into  the  cove- 
nant and  be  consistent  with  it.'  He  limits  the  rule, 
that  a  proviso  limiting  a  previous  covenant  may  stand 
as  an  essential  part  of  the  contract,  to  such  as  may  be 
reasonably  considered  as  incorporated  into  and  forming 
a  part  of  the  covenant,  hence  not  repugnant  to  it.  That 
is  in  perfect  accord  with  the  rule  laid  down  by  Judge 
Story  to  the  eflfect  that,  'if  the  subsequent  clause  con- 
tradicts what  was  distinctly  stated,  and  constitutes  a 
principal  part  of  the  contract,  it  has  no  eflfect  upon  it.' " 
Now,  to  apply  the  principle  to  the  present  case,  the 
fllrst  clause  of  the  contract  purports  to  insure  the  com- 
plainant for  the  period  of  twelve  months  from  noon  on 
the  twenty-fifth  day  of  October,  1901.  The  objectionable 
clause  cuts  down  the  term  from  twelve  months  to  eleven 
and   a  half;   that  is,   takes  off   fifteen   days.      Here 
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18  clear  repugnancy,  which  no  sort  of  construction 
can  reconcile.  We  therefore  hold  that  this  clause  must 
be  rejected,  and  that  on  the  face  of  the  bill  the  com- 
plainant is  entitled  to  recover.  The  decree  of  the  court 
of  chancery  appeals  holding  otherwise  must  therefore 
be  reversed,  and  the  cause  remanded  to  the  chancery 
court  of  Hawkins  county  for  further  proceeding& 
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3IAJ0R  ct  al.  V.  Major  et  al. 
(Knoxrille.     September  Term,  1903.) 

1.  YEAB'S  SUPPORT.    When  assigrned  vests  absolutely  in  the 
widow. 

Under  our  statute  (Shannon's  Code,  section  4021),  property  when 
assigned  to  a  widow  for  a  year's  support,  vests  absolutely  in 
her.     (PoHf,  Pi).  197-198.) 

Case  cited  and  approved:  Vincent  v.  Vincent,  1  Heisk.,  333-343. 

2.  SAME.    Same.    Children  of  husband  by  former  marriage,  not 
entitled  to  division  ol    Case  in  judfino^ent. 

Where  a  year's  support  had  been  assigned  to  a  widow,  and  she. 
with  her  children,  had  gone  to  live  with  her  father,  and  the 
husband's  children  by  a  former  marriage  had  gone  to  live  with 
his  relatives,  by  and  In  pursuance  of  arrangements  made  by 
him  just  prior  to  his  death,  and  as  required  by  his  poverty,  the 
children  of  the  former  marriage  are  not  entitled  to  have  said 
year's  support  divided  and  a  part  thereof  set  aside  for  them. 

3.  COSTS.    Properly  taxed  against  next  friend,  when. 

Costs  are  properly  taxed  against  next  friend,  who,  with  full 
knowledge  of  the  facts,  institutes  an  action  wholly  without 
merit,  and  which  can  be  of  no  practical  benefit  to  his  wards. 
(Post,  p.  201.) 


FROM  KNOX. 


Api>eal  from  Chancery  Court  of  Knox  County. — ^Jos. 
W.  Sneei),  Chancellor. 

Thomas  L.  Carty^  for  complainants. 

Ill  Tenn— 13 
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J.  C.  J.  Williams,  for  defendants. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

Complainants  are  minors,  and  file  this  bill  by  their 
grandfather,  as  next  friend,  to  have  a  division  of  |150, 
which  has  been  set  apart  to  the  defendant,  Josephine 
Major,  as  a  year's  support  for  herself  and  her  children. 
In  the  trial  of  the  case  below  the  chancellor  dismissed 
(complainants'  bill,  and  denied  them  any  relief.  The 
rourt  of  chancery  appeals  sustained  the  chancellor,  and 
complainants  have  appealed  to  this  court,  and  assi{;:ned 
errors. 

The  facts  as  found  by  the  court  of  chancery  appeals 
are  that  John  H.  Major,  in  1898,  married  the  defendant 
Josephine  Luttrell.  He  was  then  a  widower,  with  four 
children  by  a  former  marriage.  Two  children  were 
born  to  them.  In  the  latter  part  of  the  summer  of  1900, 
John  H.  Major,  realizing  that  he  Avas  about  to  die  from 
consumption,  sent  for  his  father-in-law,  Joseph  W.  Lut- 
trell, and  requested  him,  when  he  died,  to  take  back  his 
(laughter,  the  defendant  Jos(^phine,  and  one  child,  then 
born,  and  another  soon  to  be  born.  Mr.  Luttrell  con- 
sented so  to  do;  Major  at  the  same  time  made  ar- 
rangements with  his  near  relatives  to  take  the  children 
by  the  former  marriage  and  care  for  them.  It  is  con- 
ceded by  all  the  parties  that  it  would  have  been  impos- 
sible for  the  widow  and  children  to  make  a  living  upon 


3  (^ates]         SEPTP:A1BER  TERM,  1903.  195 


Major  V.  Major. 


the  small  and  poor  farm  where  they  had  resided  witli 
their  father,  and  it  was  thought  best  to  separate  them 
in  this  manner. 

Accordingly,  after  Major's  death,  his  widow  took 
their  two  young  children  to  live  at  her  father's  house, 
and  the  other  children  by  the  former  marriage,  having 
received  a  division  of  all  the  personal  property  left  by 
their  father,  went  to  live  with  his  relatives  selected  by 
him.  After  this  the  widow  applied  to  the  county  court 
to  have  a  year's  support  set  aside  to  her,  and  a  uote 
calling  for  f  150,  due  from  Oliver  Major,  a  brother  of  J. 
H.  Major,  was  set  apart  as  such  year's  support.  This 
note  was  given  for  J.  H.  Major's  interest  in  the  real 
estate  of  his  father,  Eli  Majoi*,  the  next  friend  in  this 
case,  and  was  all  the  property  the  father  had.  The 
widow  brought  suit  on  the  note,  and  recovered  judg- 
ment before  a  justice  of  the  peace  for  Knox  county. 
Execution  was  stayed,  and  before  the  stay  had  expired 
Eli  Major,  the  grandfather  of  the  minor  children  by 
the  first  marriage,  filed  this  bill  in  the  chancery  court 
to  compel  the  widow  to  pay  over  a  portion  of  this  year's 
support  for  the  benefit  of  these  minor  stepchildren,  and 
to  have  an  equitable  division  of  the  said  fund,  so  that 
they  might  receive  their  portion.  This  was  upon  the 
theorj'  that  the  widow  held  the  fund  in  trust  for  her- 
self and  all  her  children,  and  that  each  was  entitled  to 
his  OP  her  ratable  share  of  it. 

The  complainants  assign  as  error  that  the  chancery 
court  and  the  court  of  chancery  appeals  refused  to  set 
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apart  or  to  pay  over  any  of  this  fuud  for  the  benefit  of 
the  children  of  the  first  marriage.  None  of  it  has,  so 
far,  reached  the  widow,  but  it  has  all  the  while  been 
tied  up  by  this  suit.  The  court  of  chancery  appeals  re- 
ports that  it  was  attempted  to  be  shown  that  the  widow 
abandoned  these  children  and  the  home,  and  took  with 
her  all  of  the  available  property ;  thus,  as  complainants 
charge,  despoiling  the  home.  That  court  reports  that 
this  is  not  true;  that  the  separation  was  a  matter  of 
necessity;  that  it  had  been  advised  by  the  father  before 
he  died;  that  is  would  have  been  impossible  for  the 
widow  to  have  remained  upon  the  home  place  and  make 
a  living  for  herself  and  her  own  children,  without  re- 
gard to  the  stepchildren ;  and  that  there  was  an  arrange- 
ment and  understanding  that  these  children  by  the  first 
marriage  should  be  taken  care  of  and  homes  secured  for 
them  by  their  father's  relatives. 

So  when  the  day  for  breaking  up  occurred,  the  three 
children  by  the  first  marriage  were  taken  to  the  home 
of  Oleorge  Oliver  Major,  brother  of  the  deceased  father, 
with  the  understanding  that  Frederick,  the  youngest, 
should  live  with  him  and  the  grandfather,  and  that  they 
two  should  furnish  him  with  a  home.  Delia,  the  eldest, 
was  to  be  and  was  taken  to  the  home  of  Mr.  Trout, 
another  relative  of  the  husband,  where  she  soon  after- 
wards died.  Vivia  was  to  be  taken  and  was  taken  by 
William  Clapp,  an  uncle  on  the  father's  side,  where  she 
was  given  and  now  has  a  good  home.  That  court  reports 
that  the  two  surviving  children,  Frederick  and  Vivia, 
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have  good  homes  among  poor,  but  respectable  people, 
relatives  of  the  father,  and  have  been  supported  and 
kept  by  them.  That  court  further  reports  that  the 
widow  and  her  two  children,  the  children  being  mere 
infants,  one  two  years  old  and  the  other  a  baby  twelve 
days  old,  were  taken  to  the  home  of  the  wife's  father 
immediately  after  the  husband's  death^  and  have  since 
been  supported  and  kept  up  by  them.  The  court  fur- 
ther reports  that  there  was  a  fair  and  amicable  division 
of  the  exempt  property,  that  the  widow  did  not  desert 
her  stepchildren,  and  that  there  is  no  element  of  bad 
conduct  on  her  part,  and  no  abandonment  or  desertion 
or  oppression  involved  in  the  case.  That  court  was  of 
the  opinion  that  the  year's  support  vests  absolutely  in 
the  widow  by  the  statute  when  it  is  assigne<l,  and  that 
she  holds  it  for  the  benefit  of  herself  and  the  family. 
They  are  further  of  opinion  that  the  statute  contem- 
plates that  the  family  shall  be  kept  together,  and  that 
the  widow  shall  be  the  head  of  it;  and  that  she  shall 
control  the  fund  for  the  benefit  of  herself  and  family; 
and  that  in  no  case,  unless  one  of  gross  injustice  and 
wrong  by  the  widow  to  helpless  minor  children,  should 
there  be  any  interference  by  the  court  with  this  fund 
in  the  bands  of  the  widow.  It  ai)pears  that  the  father 
of  the  defendant  Josephine  is  an  old  man,  poor  and  fee- 
ble, and  with  but  scanty  means  to  support  himself,  the 
widow,  and  her  minor  children. 

In  the  case  of  Vincent  v.  Vincent ,  1  Heisk.,  333,  it  ap- 
peared that  two  children  of  the  widow  by  her  first  mar- 
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riage  left  her  home,  aud  weut  to  live  with  one  John 
Hunt;  and  the  court  said  that  it  might  be  fairly  inferred 
that  the  children  were  living  with  the  widow  at  the  time 
of  the  death  of  their  father,  and  that  they  were  taken 
away  from  the  widow  without  her  consent.  The  court 
held  that  under  such  circumstances  it  was  error  to  di- 
rect any  part  of  the  yearns  allowance  to  be  paid  over 
to  the  guardian  of  the  two  children.  The  theory  of  the 
Htatute  is  that  the  year's  allowance  passes  to  the  widow, 
and  is  under  her  absolute  control  for  the  benefit  of  her- 
self and  her  children;  and  it  would  be  error  to  direct 
that  any  part  of  it  should  be  diverted  into  the  hands  of 
a  guardian.  The  policy  of  the  law  is  to  keep  the  famil}^ 
together,  at  lea>it  for  a  year,  and  to  make  the  widow  the 
head  of  the  family.  The  court  further  held,  in  effect, 
that  to  allow  any  part  of  the  fund  to  be  taken  from  her 
would  be  to  annul  the  express  provisions  of  the  statute, 
and  to  declare  that  the  money  and  effects  are  not  the 
absolute  property  of  the  widow.     Id.  341,  342. 

We  think  that  unquestionably  these  minor  children 
by  the  first  marriage  had  a  right  to  share  in  this  year's 
support  so  long  as  they  were  members  of  the  mother's 
household,  and  that  she,  was  under  legal  obligation  to 
keep  them  as  members  of  her  household,  if  practicable; 
but  if  they,  or  either  of  them,  should  leave,  or  be  taken 
from  her  custody,  through  choice  or  necessity,  it  would 
be  contrary  to  the  spirit  of  the  law  to  require  that  a 
part  of  the  fund  should  be  set  apart  for  them,  and  taken 
away  from  the  control  of  the  mother,  and  placed  in  the 
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hands  of  any  other  person.  If  tlie  children  had  been 
driven   from   home   bv   the   mother,   a   different   case 

at  f 

would  be  presented.  We  do  not  think  that  the  law  con- 
templates that  the  fund  shall  be  disturbed  in  the  hands 
of  the  widow  so  long  as  she  acts  in  good  faith,  and  with 
no  intention  of  defrauding  or  oppressing  the  children. 
While  the  widow  might  and  should,  out  of  this  fund, 
contribute  to  the  support  of  her  stepchildren,  if  her 
necessities  would  permit  her  to  do  so,  we  do  not  think 
that  the  fund  can  be  taken  from  under  her  control,  and 
placed  in  the  hands  of  another.  Even  if  the  whole  fund 
were  in  her  hands,  and  all  the  children  were  living  with 
her,  she  would  still  have  her  discretion  as  to  how  she 
would  spend  this  money  for  the  benefit  of  herself  and 
the  children ;  and  the  demands  of  her  own  children,  who 
are  mere  infants,  the  oldest  not  being  three  years  old 
and  the  youngest  only  a  few  weeks  old,  would  be  par- 
amount to  the  rights  of  the  complainants,  who  are  four- 
teen and  twelve  years  of  age,  respectively,  and  who  could 
in  some  sort  of  fasliion  make  a  living  for  themselves. 

We  are  unable  to  find  any  evidence  that  tliis  widow 
has  in  any  way  oppressed  the  children  of  her  husband 
by  his  first  marriage,  or  will  do  so.  The  record  pre- 
sents a  story  of  domestic  life  that  is  pathetic  and  touch- 
ing. The  father  stricken  with  consumption,  and  stand- 
ing in  the  presence  of  the  grave,  called  ai'ound  him  his 
own  relatives  and  those  of  his  wife  to  make  such  disposi- 
tion of  his  wife  and  children  as  his  surroundings  would 
justify.     He  had  but  little  to  give  them  in  the  way  of 
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property,  but  he  desired  to  know  that  they  would  have 
homes,  and  be  among  friends.  It  was  agreed  by  all  that 
the  family  could  not  be  kept  together,  and  they  must 
be  separated;  his  children  going  among  his  relatives  to 
live,  and  hers  with  her  to  her  father's  home.  The  baby 
was  only  a  few  days  old  when  the  father  died,  and  when 
it  was  only  twelve  days  old  the  separation  came.  The 
family  was  broken  up.  The  widow  and  her  two  babies 
went  to  the  home  of  her  father,  and  the  other  children 
were  divided  out  among  his  relatives  as  before  stated. 
The  separation  was  manifestly  and  concededly  a  matter 
of  stern  necessity,  and  the  widow  parted  with  her  step- 
children with  many  tears  and  keen  regret.  An  impar- 
tial division  of  the  meager  household  goods  was  had.  A 
stack  of  hay  was  set  apart  to  pay  the  burial  expenses. 
It  was  not  enough  by  ?2,  and  the  widow  paid  this. 
Another  small  stack,  moldy  and  in  bad  condition,  was 
given  her,  as  well  as  five  bushels  of  very  inferior  corn. 
tShe  also  got  two  pigs.  The  chickens  were  divided  be- 
tween her  and  the  children.  There  were  two  cows.  She 
took  the  smaller  one,  of  least  value,  and  the  other  went 
to  the  children.  The  children  took  the  two  beds,  a  rock- 
ing chair,  some  picture  frames,  a  trunk,  some  dishes, 
and  a  marble-top  washstand.  The  widow  took  a  load  of 
corn  tops,  an  old  harrow,  and  three  old  plows,  harness 
for  two  mules,  some  canned  ffuit  put  up  by  herself, 
twenty-five  pounds  of  flour,  a  half  bushel  of  meal,  a  half 
barrel  of  kraut,  half  a  keg  of  pickles,  six  gallons  of  vine- 
gar, an  old  sewing  machine  worth  $2,  an  old  stove  with 
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a  few  broken  vessels,  some  knives  and  forks,  one  bed 
and  clothing,  and  the  children  took  the  balance,  amonnt- 
ing  to  no  great  deal ;  the  whole  aggregating  about  |50  to 
the  widow  and  her  babies,  and  about  the  same  to  the 
stepchildren. 

The  court  of  chancery  appeals  emphatically  deny  that 
the  widow  despoiled  the  home,  but  report  that  she  did 
all  her  necessitous  condition  Avould  permit.  As  before 
stated,  we  do  not  think  it  is  either  the  spirit  or  letter  of 
our  statutes  that  this  year's  support  of  $150  should, 
any  part  of  it,  be  taken  from  the  widow's  custody  and 
control,  in  the  absence  of  proof  that  she  is  oppressing 
her  stepchildren.  This  is  an  unfortunate  litigation.  If 
this  fund  should  be  divided  up  between  the  widow  and 
her  two  children  and  the  two  children  by  a  former  mar- 
riage, the  amount  received  by  each  would  be  so  small 
as  to  be  practically  of  no  benefit  to  any  one  of  them. 
If  they  were  living  together,  the  aggregate  fund,  while 
furnishing  a  very  meager  support,  might  be  sufficient 
to  prove  of  some  practicable  benefit  to  the  several  mem- 
bers of  the  family.  If,  in  addition  to  this,  costs  and 
counsel  fees  are  to  be  p^id  out  of  this  fund,  it  would  be 
virtually  consumed,  and  only  a  small  pittance  left  for 
either  the  widow  or  the  children.  The  chancellor  and 
the  court  of  chancery  appeals  taxed  the  next  friend  with 
the  costs,  and  we  are  not  disposed  to  disturb  their  de- 
cree upon  this  feature  of  the  case. 

The  decree  of  the  court  of  chancery  appeals  therefore 
is  affirmed. 
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116   m       Chisholm  &  M(X)RE  M.\nufacturing  Co.   v.   United 

States  Canopy  Co. 

{Knoxville,     September  Term,  1903.) 

1.    00NT&A0T8.    Measure  of  damaffee  lor  breach  of  executory 
contract  of  sale  of  personalty. 

It  is  a  general  rule  that  the  measure  of  damages  for  the  breach 
of  an  executory  contract  of  sale  of  personalty  is  the  difference 
between  the  contract  price  and  the  market  value  of  the  goods 
at  the  time  and  place  of  delivery.     {Pofft,  pp.  209-210.) 

Case  cited  and  approved:  Cole  v.  Zucarello,  104  Tenn.,  64. 

d.  8AMB.  Same.  Expected  profits  are  not  allowable  as  dam- 
ages, when. 
It  is  a  general  rule  that  expected  profits  can  not  be  allowed  as 
damages,  where  they  are  uncertain,  speculative,  and  contin- 
gent, and  are  dependent  upon  numerous,  uncertain,  and  danger- 
ous contingencies,  and  are  too  remote,  and  not  the  direct  and 
immediate  result  of  a  nonfulfillment  of  the  contract,  and  are 
not  a  part  of  the  contract,  nor  within  the  contemplation  of  the 
parties.     {Pont,  pp.  210-211.) 

Cases  cited  and  approved:  Hendrick  v.  Stewart,  1  Ov.,  476;  Por- 
ter V.  Woods,  3  Humph.,  66;  Pettee  v.  Manufacturing  Co.,  1 
Sneed,  380,  381;  Whitson  v.  Gray,  3  Head,  442;  McWhlrter  v. 
Douglas,  1  Cold.,  602,  603;  Hurley  v.  Buchi,  10  Lea,  346;  Ma- 
chine Co.  V.  Compress  Co.,  105  Tenn.,  212;  Howard  v.  Manu- 
facturing Co.,  139  U.  S.,  199;  The  Anna  Maria,  2  Wheat,  327; 
The  Amiable  Nancy,  3  Wheat.,  546;  La  Amistad  de  Rues,  5 
Wheat,  386;  Smith  v.  Condry,  1  How.,  28;  Parish  v.  United 
States,  8  Wall.,  500,  507;  Bulkley  v.  United  States,  19  Wall.,  37; 
Oriffin  V.  Coiner,  16  N.  Y.,  489;  Masterson  v.  Brooklyn,  7  Hill., 
73;  The  Schooner  Lively,  1  Gall.,  314. 
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3.  8AMB.    Same.    Realizable  profits  lost  by  breacli  of   contract 

are  recoverable  as  damages,  when. 

But  the  profits  which  would  have  been  realized  by  the  perform- 
ance of  the  contract,  and  which  have  been  prevented  by  its 
breach,  are  included  in  the  damages  to  be  recovered  in  every 
case  where  such  profits  are  not  open  to  the  objection  of  uncer- 
tainty or  of  remoteness,  and  where,  from  the  expressed  or  im- 
plied terms  of  the  contract  itself,  or  the  special  circumstances 
under  which  it  was  made,  it  may  be  reasonably  presumed  that 
they  were  within  the  intent  and  mutual  understanding  of  both 
parties  at  the  time  it  was  entered  into.     {Postj  pp.  211-233.) 

Cases  cited  and  approved.  State  v.  Ward  &  Briggs,  9  Heisk.,  132, 
133;  Foster  v.  Water  Co.,  3  Lea,  46;  Winters  v.  Fleece,  4  Lea. 
551;  Smith  v.  O'Donnell,  8  Lea,  479;  Insurance  Co.  v.  Heidel,  8 
Lea,  495;  Insurance  Co.  v.  Mathews,  8  Lea,  504;  McDonald  v. 
Timber  Co.,  88  Tenn.,  38,  43,  44;  Reese  v.  Miles,  99  Tenn.,  398, 
401;  Railroad  v.  Cabinet  Co.,  104  Tenn.,  568,  574,  575;  Machine 
Co.  v.  Compress  Co.,  105  Tenn.,  187,  203,  et  aeq.;  Howard  v. 
Manufacturing  Co.,  139  U.  S.,  199;  United  States  v.  Behan,  110 
U.  S.,  338,  345-347;  Telegraph  Co.  v.  Hall,  124  U.  S.,  444,  454-456; 
Railroad  v.  Howard,  13  How.,  307;  Hadley  v.  Baxendale,  9  Ex., 
341;  Hobbs  v.  Railroad,  L.  R.,  10,  2  B.,  Ill;  Griffin  v.  Colver,  16 
N.  Y.,  489;  Deming  v.  Railroad,  48  N.  H.,  455. 

Cases  cited  and  distinguished:  Hendrick  v.  Stewart,  1  Ov.,  476; 
Porter  v.  Woods,  3  Humph.,  56;  Pettee  v.  Manufacturing  Co., 
1  Sneed,  381;  Whitson  v.  Gray,  3  Head,  442;  McWhirter  v.  Doug- 
las, 1  Cold.,  602,  603;  Hurley  v.  Buchi,  10  Lea,  340;  Machine  Co. 
V.  Compress  Co.,  105  Tenn.,  212. 

4.  SAME.  Same.  Same.  Loss  of  profits  for  breach  of  contract 
to  manufacture  articles  recoverable  as  damages;  case  in  judg- 
ment 

Where  the  defendant  contracted  with  the  complainant  for  the 
manufacture  and  delivery  of  brackets,  for  which  a  patent  had 
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been  applied  for,  to  be  used  by  the  defendant  during  the  mos- 
quito season  in  the  manufacture'  of  mosquito  canopy  frames^ 
and  it  was  known  to  the  complainant  that  such  brackets  could 
not  be  bought  in  the  open  market,  and  that  they  could  not  be 
manufactured  by  any  one  else  in  time  for  the  mosquito  season,, 
after  his  failure  to  manufacture  and  deliver  them,  and  that  de- 
fendant was  taking  orders  for  the  sale  of  mosquito  canopy 
frames  upon  the  faith  of  complainant's  proper  performance  of 
the  contract;  but  the  complainant  manufactured  defective 
brackets,  and  on  delivery,  defendant  purchased  a  machine  to 
remedy  the  defects,  and  used  some  of  the  brackets  in  this  way,, 
but  refused  to  use  and  receive  others,  whereupon  the  com- 
plainant sued  the  defendant  for  the  price  of  the  brackets  and 
other  castings  furnished,  and  defendant  tiled  a  crossbill  to  re- 
cover damages  for  complainant's  breach  of  the  contract,  and 
proved  as  damages  the  loss  of  profits  amounting  to  fifty  per 
cent,  on  orders  taken  for  canopies  from  solvent  parties  amount- 
ing to  $2,225,  which  he  was  unable  to  fill,  the  profits  so  lost  were 
recoverable  as  damages  for  complainant's  breach  of  the  con- 
tract, because  they  were  not  too  uncertain,  speculative,  con- 
tingent, and  I  emote,  and  were  within  the  contemplation  of  the 
parties  to  the  contract. 


FROM  KNOX. 


Appeal  from  the  (Chancery  (3ourt  of  Knox  County.- 
Joseph  W.  Sneed,  (Chancellor. 

John  W.  Green,  for  complainant. 

Charles  T.  Cates,  Jr.,  for  defendant 
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Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  original  bill  in  this  case  was  filed  for  the  pur- 
pose of  collecting  the  purchase  money  for  some  castings 
alleged  to  have  been  sold  by  the  complainant  to  the  de- 
fendant. Thereupon  the  defendant  filed  a  cross  v  bill  to 
recover  damages  for  breach  of  the  contract  under  which 
the  castings  were  purchased.  -  The  court  of  chancery 
appeals^  after  deducting  a  certain  amount,  not  now  in 
controversy,  for  castings  accepted  and  used  by  the  cross 
complainant,  found  that  there  was  a  balance  due  to  the 
latter  under  its  claim  of  damages,  and  rendered  a  de- 
cree therefor.  From  this  decree  the  original  complain- 
ant has  appealed  and  assigned  errors. 

The  complainant  is  a  corporation  organized  under  the 
laws  of  Ohio,  with  its  office  in  Cleveland;  and  the  de- 
fendant is  a  corporation  organized  under  the  laws  of 
Tennessee,  with  its  office  in  Knoxville.  Complainant 
is  engaged  in  the  manufacture  of  castings  of  various 
kinds;  the  defendant,  in  the  manufacture  and  sale  of 
canopies  and  canopy  frames  for  mosquito  nettings.  De- 
fendant ordered  from  complainant  a  large  amount  of 
malleable  iron  castings  for  mosquito  canopy  frames. 
These  castings  came  in  sets  of  two  for  each  canopy,  and 
each  set  consists  of  two  pieces,  which  should  work  or 
fit  into  each  other — one  called  the  "right,"  and  one  the 
"left."  One  piece  has  a  journal  or  pin  which  should  fit 
into  a  hole  or  socket  in  the  other  piece.  The  castings 
which  the  complainant  shipped  to  the  defendant  were 
defective,  in  that  the  journal  or  pin  of  the  one  piece  was 


206  TENNESSEE  REPOKTS.  [Vol.  Ill 


Chisholm  &  Moore  Mfg.  Co.  v.  U.  S.  Canopy  Co. 


too  large  for  the  hole  or  socket  of  the  other  piece.  De- 
feudant  boujjht  a  machine  for  that  purpose,  and  bored 
out  the  holes  in  a  number  of  the  pieces,  and  used  them, 
but  finally  refused  to  take  any  more  of  the  castings,  be- 
caus<^  of  their  <lefective  condition. 

The  defendant  company  was  organized  for,  and  was 
engaged  in,  the  manufacture  and  sale  of  mosquito  can- 
opy frames,  and  it  had  bought  and  contracted  for  ma- 
terials for  this  purpose,  including  the  netting,  frames, 
wires,  and  brackets.  It  was  using  in  this  manufacture 
a  peculiar  device — ^an  invention  of  one  of  its  officers — 
as  to  which  a  patent  had  been  applied  for,  being  the 
bracket  which  is  the  subject-matter  of  this  litigation, 
and  it  was  using  no  other  bracket  except  this.  Under 
these  conditions,  the  defendant  applied  to  the  complain- 
ant for  the  purpose  of  procuring  the  latter  to  manu- 
facture for  it  these  brackets.  The  evidence  and  the  cor- 
respondence between  the  parties  shows  that  it  was 
known  to  the  complainant  for  what  purpose  this  bracket 
was  to  be  used,  and  the  fact  that  a  patent  had  been  ap- 
plied for  was  known,  and  that  it  was  a  peculiar  device, 
owned  and  claimed  alone  by  defendant,  and  used  by  it 
in  the  sale  of  its  mosquito  canopy  frames.  It  was  fur- 
ther necessarily  known  how  this  device  was  to  work, 
and  how  the  bracket  was  to  be  used. 

The  correspondence  further  discloses  that  it  was  made 
known  to  the  complainant  that  it  was  urgent  and  im- 
]M)rtaiit  that  these  brackets  should  be  manufactured  and 
on  hand  by  the  twentieth  of  April,  if  possible,  or  as  soon 
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thereafter  as  practicable;  it  being  known  for  what  pur- 
pose they  were  to  be  used.     And  from  the  character  of 
the  trade  carried  on  by  defendant,  it  was  necessarily 
known  that  it  was  of  the  utmost  importance  that  these 
<^oods  should  be  gotten  out  and  ready  for  sale  on  or  be- 
fore the  opening  of  the  mosquito  season.     The  complain- 
ant undertook  to  manufacture  these  goods  in  the  quan- 
tities ordered,  with  an  implied  warranty  or  agreement 
that  the  goods  or  brackets  so  manufactured  should  be 
fit  for  the  purposes  intended.     It  was  further  known  to 
the  complainant  that  the  process  of  manufacturing  these 
brackets  took  some  time;  the  complainant's  officer,  Mr. 
Moore,  testifying  that  it  took  some  thirty  days  to  com- 
plete the  manufacture  of  a  quantity  of  them.     A  con- 
siderable time  was  consumed  in  the  process  of  anneal- 
ing them.     The  parties  therefore  had  in  contemplation ' 
the  further  fact  that,  if  the  complainant  did  not  manu- 
facture and  deliver  these  goods  according  to  contract, 
the  defendant  could  not,  after  this  failure,  buy  brackets 
of  this  peculiar  make  in  the  open  market,  and  further 
that  the  defendant  could  not  make  an  additional  ar- 
rangement or  contract  with  other  parties,  who  might 
comply  with  the  contract,  and  save  the  business  for  that 
year.     These  facts  and  conditions  Avere  necessarily  be- 
fore the  parties,  and  in  their  contemplation,  when  the 
contract  was  made  and  when  it  was  breached. 

With  these  conditions  existing,  the  complainant  vio- 
lated the  contract  in  the  manner  above  stated.  That  is. 
a  large  part  of  the  goods  actually  delivered  and  received 
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turned  out  to  be  of  such  character  that  they  could  not 
be  used  without  being  treated  in  the  manner  above  men- 
tioned; and,  in  so  treating  them  and  cutting  down  the 
journals,  many  of  them  were  broken.  For  these  and 
other  reasons,  a  large  part — ^at  least  more  than  onehalf 
— of  the  amount  actually  received  by  the  defendant 
proved  to  be  practically  worthless  for  the  purpose  for 
which  they  were  nmnufactured  and  sold. 

The  court  of  chancery  appeals  further  finds  that  de- 
fendant had  soliciting  agents  and  salesmen  in  the  field, 
and  had  sold  or  taken  orders  for  a  considerable  number 
of  the  moscjuito  canopy  frames  above  referred  to.  Their 
orders  so  taken  and  received  by  them  from  good  and 
solvent  parties  amounted  to  from  |2,200  to  |2,500. 

It  is  further  found  that  the  profits  the  company  would 
have  received  from  this  amount  of  sales,  which  they  had 
to  cancel  because  of  complainant's  default,  would  have 
been  about  50  per  cent,  of  the  gross  amount,  or  from 
|1,100  to  ?1,250. 

Speaking  further  of  these  damages,  the  court  of  chan- 
cery appeals  say : 

"We  think  there  can  be  no  escape  from  the  conclusion 
that  these  damages  were  actually  suffered  by  the  de- 
fendant. They  are  not  only  capable  of  satisfactory 
proof,  but  they  have  been  proven,  and  we  think  they 
were  within  the  reasonable  contemplation  of  the  parties 
when  the  contract  was  made.  The  complainant  knew 
the  defendant  was  dealing  in  these  mosquito  canopy 
frames;  that  defendant  was  using  this  bracket  as  a 
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necessary  part  in  the  manufacture  of  the  frames.  They 
necessarily  knew  that  defendant  was  taking  orders. 
They  necessarily  knew  that  they  could  not  comply  with 
these  orders  unless  they  could  use  these  brackets.  They 
necessarily  knew  that  the  brackets  could  not  be  bought 
in  the  open  market.  They  necessarily  knew  that,  if  the 
complainant  did  not  comply  with  this  contract,  the  de- 
fendant would  lose  the  business  of  that  season.  They 
necessarily  knew  that  it  would  lose  whatever  profit  it 
would  have  made  upon  the  orders  that  it  should  take 
and  be  unable  to  fill,  if  the  complainant  did  not  comply 
with  its  contract.  The  6£Scers  of  complainant  did  not 
know  what  amount  of  orders  had  been  or  would  be 
taken,  but  they  necessarily  must  have  known,  and  rea- 
sonably had  in  contemplation,  that  they  would  suffer 
loss  of  whatever  the  profits  amounted  to  upon  such 
orders  as  might  be  taken,  if  they  were  unable  to  fill  the 
orders  by  reason  of  complainant's  default.  .  .  . 
They  necessarily  had  in  contemplation  the  character  of 
loss  that  would  follow  a  breach.'' 

The  error  assigned  is,  in  substance,  that  it  was  im- 
proi>er  for  the  court  of  chancery  appeals  to  allow  the 
ex{>ected  profits  as  damages,  for  the  reason  that  thiH 
amounted  to  an  allowance  of  speculative  damages. 

It  is  true,  in  gl^neral,  that  the  measure  of  damages  for 
breach  of  an  executory  contract  of  sale  of  personalty  is 
the  diflference  between  the  contract  price  and  the  market 
value  of  the  goods  at  the  time  and  place  of  delivery. 

Ill  Teiiu— 14 
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Cole  V.  Zucarello,  104  Tenn.,  64,  56  S.  W.,  850.     It  is 

also  true  that,  in  general,  profits  cannot  be  allowed  as 
damages,  for  the  reason  that  they  are  usually  uncertain ; 

depending,  as  they  do,  upon  the  dangers  and  hazards  of 
business.  But  it  cannot  be  said  that  there  are  no  ex- 
ceptions to  the  rule. 

The  reasons  underlying  the  general  rule,  and  also  a 
succinct  statement  of  the  grounds  of  the  exceptions 
recognized  to  the  rule,  may  be  found  in  the  following 
excerpt  from  Howard  v.  Stilhccll  &  B.  Mff/.  Co,,  139  U. 
S.,  199,  11  Sup.  Ct.,  500,  35  L.  Ed.,  147,  which  we  adopt 
as  a  sound  statement  of  the  laAV,  viz. : 

"The  grounds  upon  which  the  general  rule  of  exclud- 
ing  profits  in  estimating  damages  rests  are  (1)  that  in 
the  greater  number  of  cases  such  expected  profits  are 
too  dependent  upon  numerous  uncertain  and  dangerous 
contingencies  to  constitute  a  definite  and  trustworthy 
measure  of  actual  damages;  (2)  because  such  loss  of 
profits  is  ordinai'ily  remote,  and  not,  as  a  matter  of 
course,  the  direct  and  immediate  result  of  a  nonfulfill- 
ment of  the  contract;  (3)  and  because  most  frequently 
an  engagement  to  pay  such  loss  of  profits  in  case  of  de- 
fault in  the  performance  is  not  a  part  of  the  contract 
itself,  nor  can  it  be  implied  from  its  nature  and  terms. 
1  Sedg.  Damages  (7  Ed.),  108;  The  LivcUj,  1  Gall.,  315, 
325,  Fed.  Cas.  No.  8,403  per  Mr.  Justice  Story;  The 
Anna  Maria,  2  Wheat.,  327,  4  L.  Ed.,  252;  The  Amiable 
Nancy,  3  Wheat.,  546,  4L.  Ed.,  4:56;  LaAmistad  dc  Rues,. 
5  Wheat,  385,  5  L.  Ed.,  118;  Smith  v.  Condry,  1  How.^ 
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28, 11  L.  Ed.,  35;  Parish  v.  United  States,  8  Wall.,  500, 
507,  19  L.  Ed.,  472;  Bulkley  v.  United  States,  19  Wall., 
37,  22  L.  Ed.,  62.  But  it  is  equally  well  settled  that  the 
profits  which  would  have  been  realized,  had  the  contract 
been  performed,  and  which  have  been  prevented  by  its 
breach,  are  included  in  the  damages  to  be  recovered  in 
every  case  where  such  profits  are  not  open  to  the  ob- 
jection of  uncertainty  or  of  remoteness,  and  where,  from 
the  expressed  or  implied  terms  of  the  contract  itself,  or 
the  special  circumstances  under  which  it  was  made,  it 
may  be  reasonably  presumed  that  they  were  within  the 
intent  and  mutual  understanding  of  both  parties  at  the 
time  it  w^as  entered  into.  U.  S.  v.  Behan,  110  U.  S.,  338, 
345-347,  4  Sup.  Ct.,  81,  28  L.  Ed.,  168;  W.  U.  Tel  Co. 
V.  Hall,  124  U.  S.,  444,  454,  456,  8  Sup.  Ct.,  577,  31  L, 
Ed.,  479 ;  Phila.,  W.  &  B.  R.  Co.  v.  Hoicard,  13  How., 
307,  14  L.  Ed.,  157." 

Other  illustrative  authorities  are  as  follows : 

In  section  144  (8  Ed.),  Sedg.  on  Damages,  the  case 
of  Hadley  v.  Baxendale,  9  Ex.,  341,  is  discussed  and  con- 
sidered at  length,  and  in  a  note  to  this  section  it  is  said  : 

"So  entirely  is  the  later  law  founded  on  this  case,  that 
the  great  body  of  cases  since  decided,  involving  the 
measure  of  damages  for  breach  of  contract,  resolve  theub 
selves  into  a  continuous  commentary  upon  it. 

"Plaintiffs  were  the  owners  of  a  steam  mill.  The 
shaft  w^as  broken,  and  they  gave  it  to  the  defendant,  a 
carrier,  to  take  to  the  engineer  to  serve  as  a  model  for 
a  new  one.      On  making  the  contract,  the  defendant's 
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clerk  was  informed  that  the  mill  was  stopped^  and  that 
the  shaft  must  be  sent  immediately.  He  delayed  its  de- 
livery, the  shaft  was  kept  back  in  consequence,  and,  in 
an  action  for  breach  of  contract,  they  claimed  as  specific 
damages  the  loss  of  profits  while  the  mill  was  kept  idle. 
It  was  held  that,  if  the  carrier  had  been  made  aware  that 
a  loss  of  profits  would  result  from  delay  on  his  part,  he 
would  have  been  answerable,  but,  as  it  did  not  appear 
that  he  knew  that  the  want  of  the  shaft  was  the  only 
thing  which  was  keeping  the  mill  idle,  he  could  not  be 
made  responsible  to  such  extent  The  court  said :  *We 
think  the  proper  rule  in  such  cases  as  the  present  is  this : 
Where  two  parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally  (that  is,  according  to 
the  usual  course  of  things)  from  such  a  breach  of  con- 
tract itself,  or  such  as  may  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  a  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communi- 
cated by  the  plaintiff  to  the  defendant,  and  thus  known 
to  both  parties,  the  damages  resulting  from  the  breach 
of  such  a  contract  which  they  would  reasonably  contem- 
plate would  be  the  amount  of  injury  which  Avould  ordi- 
narily follow  from  a  breach  of  contract  under  these  spe- 
cial circumstances  so  known  and  communicated.     But 
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on  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he, 
at  the  most,  could  only  be  supposed  to  have  had  in  his 
contemplation  the  amount  of  injury  which  would  arise 
generally,  and  in  the  great  multitude  of  cases,  not  af- 
fected by  any  special  circumstances,  from  such  breach 
of  contract.  For,  had  the  special  circumstances  been 
known,  the  parties  might  have  specially  provided  for  a 
breach  of  contract  by  special  terms  as  to  the  damages 
in  that  case,  and  of  this  advantage  it  would  be  very  un- 
just to  deprive  them.  The  above  principles  are  those 
by  which  we  think  the  jury  ought  to  be  guided  in  esti- 
mating the  damages  arising  out  of  any  breach  of  con- 
tract.' " 

In  section  146,  Sedgwick  states:  "The  rule  in  Had- 
ley  v.  Baxendale  would  seem  to  mean  that  plaintiff  may 
recover  such  damages  as  normally  result  from  the  breach 
of  contract,  or  he  may  show  certain  special  facts  to  have 
been  known  to  the  defendant  at  the  time  of  the  contract, 
which  would  give  notice  to  him  that  a  breach  of  the  con- 
tract would  result  in  an  otherwise  unexpected  losg^  and 
m  such  case  the  plaintiff  might  recover  his  special 
loss." 

In  the  case  of  UoVbs  v.  London  &  8.  W.  Ry.  Co.,  L.  R., 
10,  Q.  B.,  Ill,  Blackburn,  J.,  citing  the  rule  in  Hadley  v. 
Baxendale,  Says: 

''We  think  the  proper  rule  in  such  a  case  as  the  pres- 
ent is  this :  Where  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  damages  which  the 
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other  party  ouglit  to  receive  in  respect  of  such  breach 
of  contract  should  be  such  as  may  be  fairly  and  reason- 
ably considered  either  arising  naturally  (that  is,  ac- 
cording to  the  natural  course  of  things)  from  such 
breach  of  contract  itself  (that  is  one  alternative),  or 
such  as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach  of  it." 
Again,  in  section  174,  the  same  author  says : 
"The  allowance  of  profits,  when  not  excluded  as  un- 
natural or  remote,  is  wholly  a  question  of  the  certainty 
of  proof.  Whenever  there  is  an  interference  with  or 
withholding  of  property,  or  breach  of  contract,  or  com- 
mission of  a  tort,  the  gains  prevented,  if  proven,  may 
l)e  recovered.  As  a  general  rule  the  expected  profits  of 
a  business  cannot  be  proved,  and  therefore  cannot  be 
recovered.  They  might  have  been  made,  and  they  might 
not.  .  .  .  Instead  of  profits,  there  might  have  been 
losses.  Hence  in  such  cases  the  measure  of  danmges  is 
not  the  expected  profits,  but  the  average  value  of  the 
use  (rf  the  property,  land,  or  business;  and,  to  ascertain 
this,  evidence  of  actual  past  profits  must  be  admissible. 
This  bears  a  close  analogv  to  the  ordinary  rule  with  re- 
gard  to  money.  Expected  profits  from  the  use  of  money 
can  nevcT  be  recovered.  Tlie  measure  of  damages  is  the 
average  value  of  the  use,  or,  in  other  words,  the  interest. 
Going  a  step  further,  Ave  shall  find  that,  whenever  ex- 
pected profits  IxHome  capable  of  certain  proof,  then  they 
can  be  recovered." 
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In  section  176  the  same  author  says: 

"Profits  are  recoverable  if  proximate,  natural,  and 
<*ertaln.  The  plaintiff  may  then,  in  all  proper  cases, 
show  a  gain  prevented,  as  a  ground  of  compensation." 

And  again :  "In  the  leading  case  on  the  subject,  Sel- 
<len,  J.,  in  Griffin  v.  Colver,  16  N.  Y.,  489,  69  Am.  Dec, 
718,  said: 

"  *It  is  not  a  primary  rule,  but  it  is  a  mere  deduction 
from  that  more  general  and  fundamental  rule  which  re- 
quires that  the  damages  claimed  should  in  all  cases  be 
shown  by  clear  and  satisfactory  evidence  to  have  been 
actually  sustained.  Profits  that  would  certainly  have 
l)een  realized  but  for  defendant's  default  are  recover- 
able. Those  which  are  speculative  and  contingent  are 
not.' " 

And  again,  further  on,  quoting  from  the  same  opinion, 
the  author  says : 

"The  broad,  general  rule  in  such  cases  is  that  the 
party  injured  is  entitled  to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as  loss  sustained.  And 
this  rule  is  subject  to  but  two  conditions:  The  dam- 
ages must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  thev 
made  the  contract  (that  is,  must  be  such  as  might  nat- 
urally be  expected  to  follow  its  violation),  and  they 
must  be  certain  both  in  their  nature  and  the  cause  fi'om 
which  they  proceed." 

In  section  177,  Sedgwick  says: 

"The  general  rule  is,  then,  that  a  complainant  may 
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recover  compensation  for  any  gain  which  he  can  make 
it  appear  with  reasonable  certainty  the  defendant's 
wrongful  act  prevented  him  from  acquiring,  subject,  of 
course,  to  the  general  principles  as  to  remoteness,  com- 
pensation, etc.,  already  stated.  His  compensation  will 
be  measured  by  the  most  liberal  scale  which  he  can  show 
to  be  a  proper  one.  Damages  for  the  interruption  of 
the  business  of  a  manufacturer,  for  instance,  may  be 
measured  either  by  the  rental  value  of  the  property  kept 
unproductive  or  by  the  profits  of  the  manufacture,  if 
the  plaintiff  can  show  that  they  would  have  been  greater 
than  the  rental  value.  The  questions  that  arise  in  the 
cases  are  therefore  questions  of  sufficiency  of  proof,  and 
it  is  to  be  expected  that  the  courts  will  not  in  all  cases 
agree  in  their  interpretation  of  the  facts.  But  the  de- 
cisions show,  under  the  circumstances,  a  surprising  de 
gree  of  harmony." 

The  rule  in  Hadley  v.  Bawendale  has  been  approved 
in  this  State  in  McDonald  v.  Unaka  Timber  Co.,  88 
Tenn.,  38,  43,  44, 12  S.  W.,  420 ;  Reese  v.  Miles,  99  Tenn., 
:598,  401,  41  S.  W.,  1065;  Railroad  v.  Cabinet  Co,,  104 
Tenn.,  568,  574,  575,  58  S.  W.,  303,  50  L.  R.  A.,  729; 
and  in  Machine  Co,  v.  Compress  Co.,  105  Tenn.,  187,  203, 
(t  seq.,  58  S.  W.,  270. 

There  are  several  cases  in  this  State  which  hold  that 
profits  cannot  be  allowed  as  damages,  on  the  ground 
that  they  are  speculative  and  uncertain.  Hendrick  v. 
Stewart,  1  Overt.,  476 ;  Pettee  v.  Tenn,  Mfg.  Co,,  1  Sneed, 
380;  Whit  son  v.  Cray,  3  Head,  442;  Hurley  v.  Buchi,  10 
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I.ea,  346;  McWhirtcr  v.  Douglas,  1  Cold.,  602,  603;  Mor 
chine  Co,  v.  Compress  Co.,  105  Tenn.,  212,  58  S.  W.,  270. 

In  the  last-mentioned  case  it  appeai'ed  that  a  cotton 
compress  had  been  injured  by  defective  machinery  fur- 
nished. The  measure  of  damages  was  fixed  at  the  rental 
value  of  the  property  during  the  ensuing  cotton  season. 
The  court  held  that  the  machinery  was  furnished  with  a 
view  that  it  was  to  be  used  in  that  season.  It  was  said 
that  the  expected  profits  to  be  gained  by  the  running  of 
the  mill  could  not  be  allowed  as  damages. 

In  Railroad  v.  Cahinet  Co.,  supra,  it  appeared  that 
certain  pews  had  been  manufactured  by  the  cabinet 
company  for  a  church  in  Virginia,  and  they  were  to  be 
delivered  by  a  certain  date,  under  a  penalty  for  each 
day's  delay  thereafter.  The  railway  company  received 
the  goods,  having  knowledge  of  the  penalty  contract  re- 
ferred to.  The  court  held,  applying  the  principles  of 
Hadley  v.  Ba^endaZe,  that  the  cabinet  company  should 
recover  of  the  railroad  company  the  penalty  which  it 
had  incurred  to  its  vendee.  The  court  said :  "The  con- 
tract and  breach  by  the  defendant  now  before  the  court 
was  undoubtedly  a  special  one.  The  pews  in  question 
were  manufactured  after  a  peculiar  design  for  a  particu- 
lar church,  under  a  particular  contract,  of  which  the 
defendant  was  particularly  informed  at  the  time  it  ac- 
cepted them  foi^  carriage.  The  contract  and  carriage 
being  special,  the  penalty  for  its  nondelivery  was  like- 
wise special,  and  the  plaintiff  was  entitled  to  recover 
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all  damages  resulting  from  the  breach,  whatever  the 
amount  mav  have  been." 

In  the  same  case  it  is  said :  "If  the  property  is  sold 
at  an  advantageous  price  before  shipment  on  condition 
that  it  Ik*  delivered  within  a  certain  time,  and  the  car- 
rier, with  knowledge  of  that  fact,  undertakes  the  trans- 
I)ortation,  and,  through  negligence,  fails  to  make  the 
delivery  in  time,  and  the  conditional  purchaser  fails  to 
r(H!eive  the  property  on  account  of  the  delay,  the  liabil- 
ity of  the  carrier  is  measured  by  the  difference  between 
the  nuirket  value  of  the  property  when  it  arrived  at  the 
place  of  destination  and  the  price  at  which  it  was  con- 
ditionally sold  lM*fore  shipment."  Demiug  v.  Grand 
Trunk  liaihca!/  Co.,  48  N.  IL,  455,  2  Am.  Rep.,  267; 
llutchinson  on  Carriers,  section  772. 

In  the  same  case  the  following  is  quoted  with  appro- 
val from  3  Wood's  Railway  Law,  1607 :  "If  the  int^^nded 
use  and  application  of  the  goods  to  be  carried  was  ex- 
pressly brought  to  the  notice  of  the  company's  servants 
at  the  time  they  received  them,  or  could  be  reasonablv 
inferred  from  the  circumstances  known  to  them,  so  that 
the  special  use  .or  application  might  be  fairly  considered 
to  be  within  the  contemplation  of  both  parties  to  the 
contract,  the  consignor  is  entitled  to  recover  the  dam- 
ages naturally  resulting  from  his  so  being  unable  to  use 
or  apply  the  goods,  since  both  parties  may  be  said  to 
have  made  this  the  basis  of  the  contract." 

In  Reese  v.  Miles,  99  Tenn.,  398,  41  S.  W.,  1065,  it  ap- 
peared that  eggs  were  sold  as  fresh  ^gs,  with  a  knowl- 
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edge  that  they  were  to  be  resold  on  the  Washington  mar- 
ket. They  were  resold,  in  fact,  upon  the  Boston  market, 
which  was  at  the  time  the  same  as  the  Washington  mar- 
ket. The  eggs  not  being  fresh,  they  were  sold  at  veiy 
much  below  the  market  price  in  Boston.  The  measure 
of  damages  was  held  to  be  the  diflference  between  the 
sum  so  realized  and  the  market  price  at  Boston.  In 
this  case  the  following  from  Benjamin  on  Sales  is  quoted 
with  approval :  "The  vendee  who  takes  a  warranty 
with  notice  that  he  buys  to  sell  again  in  another  market 
may  include  in  his  damages  both  the  losses  actually  sus- 
tained by  the  breach,  and  also  the  profits  he  would  have 
made  upon  the  resale,  had  the  article  been  what  it  was 
warranted  to  be."    Reese  v.  Miles,  99  Tenn.,  398. 

We  have  referred  supra  to  the  cases  of  Hcndrick  v. 
Stewart,  1  Overt.,  476 ;  Porter  v.  Woods,  3  Humph.,  5(5, 
39  Am.  Dec.,  153 ;  Pettee  v.  Tenn.  Mfg.  Co,,  1  Sneed,  381 ; 
Whitson  V.  G^'ay,  3  Head,  442;  McWhirter  v.  Douglas , 
1  Cold.,  602,  603;  Hurley  v.  Buchi,  10  Lea,  346;  and  Ma- 
chine Co.  V.  Compress  Co.,  105  Tenn.,  212,  58  S.  W.,  270 
— ^as  holding  that  profits  cannot  be  allowed  as  damages, 
on  the  ground  that  they  are  speculative  and  uncertain. 

But  it  is  to  be  observed  that  in  none  of  those  cases 
did  the  court  have  before  it  directly  the  exact  question 
presented  for  consideration  in  the  present  case. 

In  the  cases  referred  to,  the  general  principle  that 
profits  cannot  be  allowed  as  damages,  because  too  un- 
certain and  speculative,  was  enunciated  in  respect  of 
the  following  facts,  viz.: 
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In  Hendrick  v.  Stewart,  wherein  it  appeared  that  a 
steamboat  had  been  lost  by  a  Budden  rise  of  the  river 
while  in  charge  of  the  defendant  for  the  purpose  of  mak- 
ing repairs,  which  repairs  had  been  negligently  delayed 
)>y  the  defendant,  damages  were  claimed  for  the  loss  of 
the  voyage  which  was  to  be  made  upon  the  completion 
of  the  repairs.  The  court  said :  "Evidence,  of  the  prob- 
able advantage  that  might  have  been  derived  from  the 
voyage  cannot  be  received.  .  .  .  Tlie  plaintiff  is  not 
entitled  to  damages  for  any  fancied  or  probable  advan- 
tage he  might  have  derived  from  his  contract  The  de- 
f  tidants  contracted  to  repair  the  boat  The  plaintiff 
iH  entitled  to  damages  to  the  amount  of  those  repairs, 
and  no  more." 

In  Porter  v.  Woods  it  appeared  that  the  defendant 
was  sued  for  the  value  of  certain  castings  to  be  used  in 
the  manufa(*ture  of  plows,  which  castings  had  proven 
defective.  He  sought  to  recoup  "for  delay  in  business, 
for  injury  to  his  reputation,  for  speculative  profits." 
The  court  held  that  damages  of  this  character  could  not 
be  allowed. 

In  Pettee  v.  Tenn.  Mfg.  Co.,  it  appeared  that  the 
plaintiff  had  delivered  to  the  defendant  machinery  for 
a  cotton  mill,  but  that  the  delivery  had  been  ddayed 
beyond  the  time  fixed  in  the  contract  The  plaintiff 
sued  for  the  value  of  the  machinery,  and  the  defendant 
sought  to  recoup  damages  for  the  delay,  by  reason  of  in- 
jury allied  to  have  been  inflicted  upon  his  business  by 
the  delay.      Speaking  to  this  point  the  court  said: 
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^^Theare  was  proof  tending  to  show  that^  if  the  machin- 
ery had  been  delivered  agreeably  to  the  special  contract^ 
the  nifll  would  have  commenced  operations  in  the  spring 
of  1848,  and  that  the  profits  of  the  mill  might  probably 
have  been  to  a  large  amount,  and  that  the  capital  stock 
was  called  in  from  the  stockholders,  upon  the  faith  of 
the  compliance  with  the  contract  by  the  plaintiff,  much 
sooner  than  it  otherwise  would  have  been,  and  that  large 
sums  were  lost  in  the  interest  on  the  capital  invested." 
Speaking  to  this  testimony,  the  court  said :  ^^When  we 
look  to  the  cases  and  elementary  writers,  we  find  the 
general  rule  laid  down  that  the  damage  to  be  recovered 
must  always  be  the  natural  and  proximate  consequence 
of  the  act  complained  of.    2  Oreenl.  Ev.,  210. 

^'Damages  for  breaches  of  contract  are  only  those 
which  are  incidental  to,^  or  directly  caused  by,  the 
breach,  and  may  be  reasonably  supposed  to  have  entered 
into  the  contemplation  of  the  parties,  and  not  specula- 
tive profits  or  accidental  or  consequential  losses.  2 
Kent,  Oomm.  480,  note.  Although  this  is  a  general 
rule,  in  its  application  to  particular  cases  there  is  the 
most  serious  and  distressing  difficulty,  and  the  legal  and 
natural  consequence,  or  the  natural  and  proximate  con- 
sequence, cannot  easily  be  discovered.  It  must  be  left 
for  the  application  to  causes  as  they  may  arise  by  sound 
and  discriminating  minds.  There  are,  however,  some 
cases  which  show  that  an  allowance  of  damages  upon 
the  basis  of  a  calculation  of  profits  would  be  inadmissi- 
ble.    Such  profits  are  too  speculative  and  uncertain  to 
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make  them  the  measure  of  damages.  lu  the  case  of 
Maaterson  v.  The  Mayor  of  Brooklyn,  7  Hill,  73,  42  Am. 
Dec,  38,  Chief  Justice  Nelson  says:  *It  is  a  very  easy 
matter  to  figure  out  large  profits  upon  pai)er,  but  it  will 
be  found  that  these,  in  a  great  majority  of  cases,  become 
seriously  reduced  when  subjected  to  the  contingencies 
and  haj&ards  incidental  to  actual  performance.'  There 
is  a  great  difference  between  the  actual  test  of  exper- 
ience and  speculative  estimates  of  profits.  Judge  Story, 
in  the  case  of  llic  Schooner  lAvcly,  1  Gall.,  314,  Fed. 
Cas.  No.  8,403,  says:  'An  allowance  of  damages  upon 
the  basis  of  a  caluculation  of  profits  is  inadmissible. 
The  rule  would  be  in  the  highest  degree  unfavorable  to 
the  interests  of  the  community.  The  subject  would  be 
involved  in  utter  uncertainty.  It  w^ould  be  a  calcula- 
tion upon  conjectures,  and  not  upon  facts.'  .  .  . 
If  speculative  profits  or  loss  of  interest  upon  capital  are 
to  be  taken  into  view  in  the  assessment  of  damages,  they 
should  be  expressly  stipulated  for  in  the  contract  itself. 
The  rule  would  otherwise  be  too  vague  and  indefinite, 
and  would  have  no  reference  to  the  particular  thing 
which  is  the  object  of  the  contract,  and  unlimited  dis- 
cretion would  be  left  to  the  jury." 

In  Whitson  v.  Gray  it  appeared  there  was  a  misreprc* 
sentation  of  four  aJid  one-half  years  as  to  the  age  of  a 
slave  woman,  the  subject  of  the  contract,  and  it  was 
sought  to  prove  as  an  element  of  damages  "that  the 
woman  in  four  and  a  half  years  might  have  given  birth 
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to  several  children.'^  The  court  held  that  this  was  too 
remote. 

In  McWhirter  v.  Douglas,  there  was  a  contract 
Avhereby  Douglas  agreed  to  pay  McWhirter  for  the  three 
years  next  ensuing  November  27,  1852,  the  diflference 
between  "wliat  the  business  of  H.  &  B.  Douglas  prom- 
ises" for  the  three  years  stated  and  the  sum  which  might 
l)e  realized  by  McWhirter  during  this  time  under  an  of- 
fer made  to  him  by  Cossitt,  Howard  &  Hill,  "which,'^ 
said  the  contract,  "we  noAv  presume  to  be  from  one  thous- 
and dollars  toJ:hree  thousand  dollars.-'  The  contract  pro- 
vided that  the  sum  so  to  be  paid  should  be  paid  to  him 
'*so  soon  as  the  correct  amount  can  be  arrived  at."  Under 
the  offer  which  Cossitt,  Howard  &  Hill  had  made  to  Mc- 
Whirter, the  latter  was  to  be  taken  into  partnership 
after  six  months'  probation,  if  at  the  end  of  that  time 
they  should  be  mutually  pleased,  and  was  to  receive  20 
per  cent,  of  the  profits.  McWTiirter  remained  with 
Douglas  &  Co.  for  the  three  years  they  had  agreed  upon. 
After  this,  assuming  that  he  had  not  realized  from  the 
business  of  this  firm  as  much  as  he  would  have  made  if 
he  had  accepted  the  proposal  made  to  him  by  Cossitt, 
Howard  &  Hill,  McWhirter  brought  suit  against  Doug- 
las upon  the  paper  of  November  27,  1852. 

On  the  trial,  Cossitt  proved  that  the  oflFer  was  mach* 
to  McWhirter  in  good  faith.  The  witness  objected  to 
stating  what  the  profits  had  been  of  his  firm  during  the 
three  years  in  question,  and  the  objection  was  sustained 
by  the  trial  judge.     Thereupon  he  was  asked  this  ques- 
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tion :  "How  much  ought  your  business  to  have  made?" 
This  was  objected  to  by  Douglas,  but  the  court  per- 
mitted the  witness  to  answer ;  and  he  said  his  house,  or, 
rather,  a  house  with  the  capital  of  his,  ought  to  have 
made  |35,000  or  $40,000  a  year,  and  that  his  house  met 
with  no  reverses  in  the  years  1852, 1853, 1854,  and  1855. 
And  this  answer  was  allowed  to  go  to  the  jury  as  evi- 
dence of  the  measure  of  plaintiflF's  damages,  the  defend- 
ant excepting  to  the  evidence.  There  was  also  evidence 
tending  to  show  that  the  business  of  Douglas  &  Ck>. 
would  probably  realize  during  the  three  jears  in  ques- 
tion f20,000  per  year  for  the  juniw  partners,  of  which 
sum,  if  realized,  McWhirter  would  be  entitled  to  one- 
third.  The  testimony  did  not  make  the  amount  of  the 
profit  of  the  respective  firms  more  definite  than  this. 
The  court,  in  substance,  charged  the  jury  that,  if  they 
found  the  contract  was  made  and  carried  into  ejffect,  the 
plaintiff  was  entitled  to  recover  from  the  defendants  the 
difference  between  what  he  received  from  the  firm  of  H. 
&  B.  Douglas  &  Co.  (which  the  testimony  showed  was  in 
fact  only  |15,776.04)  and  what  he  would  have  received 
from  the  firm  oi  Cossitt,  Howard  &  Hill,  and  that  thej 
should  ascertain  this  from  the  proof,  looking  to  the  ac- 
tual net  profits  of  such  houses.  The  court,  among  other 
things,  said:  'The  legal  effect  of  the  contract  being 
that  the  defendant  was  to  make  the  situation  of  the 
plaintiff  in  this  Douglas  house  as  profitable  as  it  would 
have  been  in  the  house  of  Cossitt,  Hill  &  Co."  The  jury 
returned  a  verdict  of  |4,262.84  in  favor  of  McWhirter, 
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aad  Douglas  &  Co.  moved  for  a  new  trial ;  and  this  being 
overruled,  and  judgment  rendered  against  them,  they  ap- 
pealed. 

^The  court,  speaking  through  Wright,  J.,  said :  "We 
do  not  agree  with  the  circuit  judge  in  his  construction 
of  this  contract.  .  .  .  Douglas  might  have  said  to  Mc- 
Whirter :  'When  the  business  of  the  two  firms  is  over, 
and  the  actual  profits  of  each  known,  if  what  you  get 
from  my  business  is  not  equal  to  twenty  per  cent,  of  the 
profits  of  the  other  hoi)se,  I  will  make  it  so.'  But  the 
language  of  this  writing  is  very  different,  and,  in  our 
opinion,  conveys  no  such  idea.  What,  then,  was  meant? 
Douglas  said  to  McWhirter :  'You  have  before  you  two 
offers — one  in  my  house,  and  one  in  the  Memphis  house. 
The  business  of  my  house  bids  fair,  judging  from  the 
past,  and  this  additional  capital  to  go  on,  to  make  so 
much;  and  that  of  the  Memphis  house,  judging  by  what 
Oossitt  says,  to  make  so  much.  You  think  the  offer  of 
the  Memphis  house  is  the  better  one  of  the  two.  So  do 
I.  We  have  compared  the  two  offers,  and  computed 
their  values,  and  we  now  suppose  the  offer  of  the  Mem- 
phis house  to  be  more  valuable,  by  from  one  to  three 
thousand  dollars.  If  you  will  give  up  the  Memphis  offer 
and  become  a  partner  in  my  house,  I  will  pay  you  the 
difference  in  the  value  of  the  two  offers,  so  soon  as  the 
actual  sum  can  be  arrived  at.  We  have  now  in  our  minds 
some  data  or  rule  by  which  this  is  to  be  reached,  and  to 
which,  as  soon  as  we  can,  we  will  resort  to  settle  it.' 

Ill  T«nn-^16 
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ThiH  we  take  to  l^e  the  legal  effect  of  the  writing.  They 
did  not  intend  to  wait  or  look  to  the  actual  result  of  the 
business  of  these  two  firms,  nor  are  we  i>erinitted  to  do 
so.  .  .  .  But  as  a  mode  of  arriving  at  the  exact  dam- 
ages or  sum  due,  the  contract  contemplates  that  the 
other  data  or  proof,  besides  that  furnished  by  the  instru- 
ment itself,  were  to  be  resorted  to;  but  what  that  was  to 
l)e  is  not  shown  in  the  writing  or  elsewhere  in  the  record. 
This  being  so,  if  we  attempt  to  enlarge  the  damages  be- 
yond the  sum  already  stated  [nominal  damages,  or,  in 
the  alternative,  the  mean  sum  between  one  dollar  and 
three  thousand  dollars]  as  reasonably  to  be  inferred 
from  the  writing  itself,  we  are  at  once  in  the  field  of  spec- 
ulation and  conjecture.  ...  In  the  case  in  Sneed 
\Petee  v.  Tenn.  Mfg.  Co.]  the  court  says:  *If  specula- 
tive profits  or  losses  of  interest  upon  capital  are  to  be 
taken  into  view  in  the  assessment  of  danK.ges,  they 
should  be  expressly  stipulated  for  in  the  contract  itself. 
The  rule  would  otherwise  be  too  vague  and  indefinite^ 
and  would  have  no  reference  to  the  pai'ticular  thing 
which  is  the  object  of  the  contract,  and  unlimited  discre- 
tion would  be  left  to  the  jury.'  The  same  general  doc- 
trine is  to  be  found  in  Masteraon  v.  Mayor,  etc.,  of 
Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38.  And  if  the  assess- 
m<»nt  of  remote  or  speculative  damages  is  to  be  claimed 
to  he  taken  out  of  the  general  rule  by  reason  of  an  ex- 
press stipulation  to  this  effect,  Ave  understand  from  the 
authorities  that  all  uncertainty,  both  as  to  the  object  of 
the  contract  and  the  amount  of  damages,  must  be  re- 
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moved  by  the  contract  itself.  Otherwise  the  stipulation, 
however  vague,  will  but  serve  to  destroy  the  rule.  They 
cannot  be  considered  unless  capable  of  computation  with 
reasonable  certainty  and  precision. 

"Remote  and  contingent  damages,  depending  on  the 
result  of  {successive  schemes  or  investments,  are  never 
allowed  for  the  violation  of.  any  contract.  Such  a  rule 
would  be  in  the  highest  degree  unfavorable  to  the  in- 
terests of  the  community.  The  subject  would  be  in- 
volved in  utter  uncertainty.  .  .  .  Another  reason 
why  speculative  estimates  of  profits  will  not  be  allowed 
IS  that  it  is  not  proper  to  admit  witnesses  to  testify  their 
opinion  as  to  the  amount  of  damages  which  the  plaintiff 
has  sustained  in  their  loss  or  deprivation.  They  can  only 
testify  as  to  facts  (Sedg.  on  Dam.  589,  591),  and  to  per- 
mit a  witness  to  testify  as  to  what  a  mercantile  house 
ought  to  have  made  upon  a  given  capital,  in  order  to 
reach  anticipated  profits,  is  even  more  objectionable. 
Here  McWhirter,  in  the  offer  of  Cossitt  &  Hill,  was  to 
share  only  in  the  profits.  He  was  to  take  none  of  the 
<*apital.  It  was  uncertain  whether  they  would  all  agree, 
upon  the  six-months  probation,  to  form  the  partnership ; 
and  then  it  was  dissolvable  by  death,  or  by  the  action  of 
either  of  the  parties  in  thirty  days^  time,  and  the  good 
fortune  of  the  house  in  its  successive  schemes  of  invest- 
ment, sale,  and  reinvestment  were  all  to  risk.  How, 
then,  could  the  value  of  the  ofifer  to  McWhirter,  unless 
fixed  by  him  and  Douglas,  be  anything  but  conjectural  ?" 

In  Hurley  v.  Buchi  it  appeared  that  plaintiff,  a  market 
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jj^ardener,  applied  to  defendant  to  buy  Early  Rose  pota- 
toefly  and  bought  of  them  ten  barrels  which  w^e  reported 
as  the  Early  Rose.  The  defendants  were  informed  that 
the  purchaser  wished  this  kind  to  plant  for  the  early 
market.  It  was  agreed  that  the  Early  Rose  would  ma- 
ture about  the  middle  of  June,  and  that  the  kind  actu- 
ally delivered,  although  planted  in  due  time  and  weU 
cultiyated,  did  not  mature  until  in  August;  that  the 
]']arly  Rose,  when  they  matured,  were  worth  f3.50  to  f4 
per  barrel,  and  the  other  at  their  maturity  were  worth 
$1  per  barrel.  Upon  the  foregoing  facts,  the  circuit 
court  allowed  the  plaintiff  for  six  barrels,  as  the  proba- 
ble product  of  each  barrel  ( that  is  to  say,  for  sixty  bar- 
rels of  Early  Rose  at  |3.50  per  barrel),  and  deducted 
therefrom  the  60  barrels  of  late  potatoes  actually  raised, 
at  the  price  of  f  1  per  barrel,  and  gave  a  judgment  in 
favor  of  the  plaintiff  for  f  150.  '^In  arriving  at  this 
conclusion,''  said  the  court,  speaking  through  Deaderick, 
G.  J.,  ^^his  honor  assumes  that,  if  the  Early  Rose  ha<l 
been  delivered,  they  would  have  been  planted,  cultivated, 
and  have  matured  at  a  given  time,  to  wit,  the  middle  of 
June,  and  were  then  worth  f3.50  per  barrel,  whereas  the 
variety  actually  planted  yielded  six  barrels  for  each  bar- 
rel planted,  and  were  worth  when  they  matured,  in  Au- 
gust, but  $1  per  barrel."  The  court  held  that  the  dam- 
ages so  reached  were  merely  speculative,  and  could  not 
be  allowed. 

In  Machine  Co.  v.  Compress  Co.  there  was  no  effort  to 
prove  any  certain  profits.     Indeed,  from  the  facts  pre< 
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sented  in  this  case,  it  is  manifest  that  the  profits  sug- 
gested could  have  been  nothing  more  than  speculative,, 
since,  if  allowed,  they  could  have  been  based  only  upon 
an  estimate  of  how  much  custom  or  patronage  the  com- 
press company  would  have  secured  if  it  had  been  able  to^ 
run  the  season  through. 

From  this  review  of  our  cases,  it  is  clear  that  the 
court  did  not  in  either  of  them  have  before  it  a  state  of 
facts  in  any  wise  resembling  the  facts  shown  in  the 
present  case,  but,  on  the  contrary,  facts  from  which  there 
could  be  no  other  conclusion  than  that  the  damagci^ 
sought  were  purely  speculative  and  contingent. 

We  do  not  in  anywise  impair  the  force  of  the  general 
rule  that  profits  fall  within  the  designation  of  specula- 
tive damages,  and  cannot  be  allowed;  but  we  think  there 
is  a  clear  distinction  where  the  testimony  shows  that 
the  damages,  although  consisting  of  profits,  are  really 
certain  and  clear.  In  the  present  case  it  appears  that 
orders  had  been  taken  from  solvent  people  for  good» 
amounting  to  at  least  $2,200,  and  that  the  profit  upon 
these  sales  was  50  per  cent.  Here  is  no  element  what- 
ever of  speculation  or  uncertainty.  To  deny  compensa- 
tion under  these  circumstances  would  be  to  apply  the 
general  rule  to  a  case  to  which  it  was  never  intended  to 
be  applied,  and  work  a  practical  injustice. 

We  think  the  facts  stated  show  that  the  contract  wa« 
made  with  a  knowledge  on  the  part  of  the  complainant 
that  the  articles  which  they  wfere  to  furnish  were  to  be 
used  in  the  manufacture  of  mosquito  canopy  nets,  and 
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that  these  articles  could  not  be  supplied  by  any  one  else, 
and  that  the  canopy  nets  could  not  be  made  unless  the 
articles  were  supplied,  and  that  these  canopy  nets  were 
to  be  manufactured  for  sale  on  the  market.  We  are  of 
the  opinion,  therefore,  that  the  damages  which  were  in- 
curred wefe  fairly  within  the  contemplation  of  the  par- 
ties. 

In  State  of  Tennessee  v.  Ward  &  Briggs,  9  Heisk.,  132, 
133,  and  other  cases  {Foster  v.  Water  Co,,  3  Lea,  46; 
Winters  v.  Fleece,  4  Lea,  551 ;  Smith  v.  O'Donnell,  8  lA»a, 
479;  Insurance  (U).  v.  Heidel,  Id.,  495;  Insurance  Co.  v. 
Mathews,  Id.,  504),  it  is  stated,  in  substance,  that  *'the 
contract  itself  must  give  the  measure  of  damages,  and, 
if  it  fail  to  do  so,  the  damages  can  only  be  nominal.'' 
This  is  merely  a  brief  statement  of  the  rule  in  Hadley  v. 
Haji^endale — that  "where  two  parties  have  made  a  con- 
tract, which  one  of  them  has  broken,  the  damages  which 
the  other  party  ought  to  receive  in  respect  of  such  breach 
should  be  either  such  as  may  fairly  and  reasonably  be 
considered  as  arising  naturally  (i.  e.,  according  to  the 
usual  course  of  things)  from  such  a  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  within  the  (tdntemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  probable  result  o^the 
breach  of  it.''  The  contract  thus  gives  the  measure  of 
damages  upon  the  first  branch  of  the  rule  by  the  mere 
stiitement  of  its  terms,  its  subject-matter,  and  the  obli- 
gations of  the  parties.  As  to  the  second  branch,  it  gives 
the  measure  when,  in  the  course  of  the  dealing  between 
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the  parties  in  the  making  of  the  contract,  there  are 
brought  to  the  attention  of  the  person  wlio  assumes  the 
obligation  of  its  performance,  or  lie  knows,  certain  facts 
or  circumstances  from  which  it  may  reasonably  be  in- 
ferred that  special  damages  will  probably  ensue 
upon  failure  of  performance.  "It  is  a  rule  of  interpreta- 
tion," says  Sutherland,  "that  the  intention  of  the  parties 
is  to  l>e  ascertained  from  the  whole  contract,  and  ccnir 
sidered  in  connection  with  the  surrounding  circum- 
stances known  to  both  parties.  If  it  appear  by  these  sur- 
rounding circumstanc(»s  that  the  contract  was  entered 
into  and  known  by  both  parties  to  be  entered  into 
to  enable  one  of  them  to  serve  or  accomplish  a  parr 
ticular  purpose,  whether  to  secure  a  special  gain  or/  to 
avoid  an  anticipated  loss,  the  liability  of  the  other  for  a 
violation  of  the  cxintract  will  be  determined,  and  the 
amount  of  damages  fixed  with  reference  to  the  effect  of 
the  breach  in  hindering  or  destroying  that  object.*^he 
proof  of  such  circumstances  makes  it  manifest  that  such 
damages  were  within  the  contem])lation  of  the  pai'ties. 
Looking  alone  at  the  contract,  .  .  .  silent  as  to  such 
circumstances,  .  .  .  such  damages  sometimes  ap- 
pear to  ari'se  very  rcMiiotely  and  collaterally  to  the  un- 
dertaking violated.  But  when  the  contract  is  considered 
in  (connection  with  the  extrinsic  facts,  there  is  estab- 
lished a  natural  and  proximate  relation  of  cause  and 
effect  In^tween  the  breach  of  the  contract  iuid  tlie  injury 
to.l^  compensated."  Sutherland  on  Danmges,  i>.  29.  t 
This  phase  of  the  matter  is  illustrated  in  Machine  Voi 
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V.  Compress  Co.  The  special  damages  there  allowed 
were  based  upon  the  fact  that  the  parties  had  in  con- 
templation that  the  repairs  which  were  to  be  made  upon 
the  compress  were  for  the  purpose  of  enabling  it  to  oper- 
ate during  the  ensuing  cotton  season.  The  fact  that  this 
purpose  was  within  the  contemplation  of  the  parties  was 
shown  by  the  testimony  of  Mr.  Cutrer,  president  of  the 
compress  company,  who  testified  as  follows: 

"Mr.  L(*ach  thoroughly  understood,  and  we  discussed 
togc  ther,  the  necessity  for  having  this  contract  done  in 
time  to  press  cotton  for  the  season  of  1897,  and  that,  if 
his  company  took  the  contract,  they  were  to  take  it  and 
complete  the  work  in  time  for  the  crop  of  1897." 

And  the  following  testimony  of  Mr.  W.  S.  Campbell  : 

"What  information,  if  any,  did  you  impart  to  the 
Livermore  Foundry  &  Machine  Company  of  the  necessity 
of  having  the  work  contracted  for  completed  in  time,  and 
as  to  the  uses  to  wliich  the  press,  when  repaired,  was  to 
be  put?" 

"Well,  I,  of  course,  impressed  the  fact  upon  him  that 
we  wanted  it  completed  in  time  to  press  cotton  that 
would  begin  to  come  in  to  us;  and,  in  fact,  they  fully 
understood  the  nature  of  the  contract,  and  tfte  necessity 
for  having  it  in  shape  by  the  time  the  s«ison  was  open 
for  compressing.^* 

It  is  insisted  by  tlie  complainant  that  these  damages 
should  not  be  allowed  because  the  castings  were  not 
themselves  to  be  resold,  but  were  only  to  enter  into  the 
manufacture  of  another  article  of  commerce,  which  wa* 
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to  be  the  subject  of  sale.  We  do  not  think  this  makes 
any  practical  diflference.  It  is  clear,  under  the  facts 
stated,  that  the  failure  to  furnish  the  castings  was  the 
proximate  cause  of  the  injury  suffered  by  the  defendant ; 
that  this  injury  was  within  the  contemplation  of  the 
parties,  and  hence  must  be  held  to  be  a  matter  for  which 
the  complainant  should  account. 

It  results,  there  was  no  error  in  the  decree  of  the  court 
of  chancery  appeals,  and  it  must  be  affirmed. 

Wilkes,  J.,  dissents. 
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THE  REDISTRICTING  CASES. 


Orainger  County  et  al.  v.  State,  ex  rcL,  Mynatt  ct  ai. 

Roane  County  et  al.  v.  State,  ex  rel.,  Adams  et  al. 

State,  ex  rel.,  Francisco  v.  I.  T.  Foster  et  al. 

State,  ex  rcL,  v.  T.  (\  Miller  et  al. 


C.  C.  Jackson  v.  James  G.  Berry. 


T.  C.  ILES,  Chairman,  v.  Matlock  et  al. 
(KnoxvUle,     September  Term,  1903.) 


1.  CONSTITUTION.    With  reference  to  existing  laws  and  state  of 
community. 

The  oonstitution  is  not  the  beginning  of  law  for  the  State,  but  it 
assumes  the  existence  of  a  well-understood  system  which  Is  to 
remain  in  force,  and  to  be  administered  under  such  limitations 
and  restrictions  as  that  instrument  imposes;  and  in  construing 
the  constitution,  the  state  of  the  community  at  the  time  it  was 
created  must  be  considered.     {Pont,  p.  246.) 

Cases  cited  and  approved:  Pope  v.  Phifer,  3  Heisk.,  682,  683;  Jack- 
son V.  Nimmo,  3  Lea,  386:  Williams  v.  Taxing  District,  16  Lea. 
535;  People  v.  Draper,  15,N.  Y.,  532. 

2.  CONSTITUTIONAL  LAW.    Power  to  establish  courts  includes 
power  to  abolish  particular  courts,  but  not  the  system. 

The  power  to  ordain  and  establish  courts  contained  In  the  oon- 
stitution (art.  6,  sec.  1)  includes  the  power  to  abolish  particu- 
lar circuit  and  chancery  courts,  but  the  legislature  can  not  abol- 
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ish  the  distinctive  character  of  the  circuit  and  chancery  courts 
ad  a  system.     (Poxt^  p.  248.) 

Cases  cited  and  approved:  Coleman  v.  Campbell,  3  Shannon's 
Cases,  355;  Judges'  Cases,  102  Tenn.,  509;  State  v.  Lindsay, 
103  Tenn,,  625;  State,  ex  rel.,  v.  King,  104  Tenn.,  156. 

Constitution  cited  and  construed:  Art.  6.  sec.  1. 

3.  SAKE     Same.    Abolition  of  court  deprives  judge  or  chanceUor 
of  office. 

The  abolition  of  a  circuit  or  chancery  court  with  all  its  powers 
and  jurisdiction  operates  as  a  necessary  consequence  to  deprive 
the  circuit  Judge  or  chancellor  of  his  office.    (Post,  ;>.  248.) 

Cases  cited  and  approved:  Coleman  v.  Campbell,  3  Shannon'.s 
Cases,  356;  Halsey  v.  Gaines,  2  Lea,  316;  Judges'  Cases,  102 
Tenn.,  509;  State  v.  Lindsay,  103  Tenn.,  625;  State,  ex  rel.,  v. 
King,  104  Tenn.,  156. 

4.  8AKB.     Constitutional  term  of  office  cannot  be  shortened,  nor 
incumbent  deprived  of  his  office. 

The  constitutional  term  of  office,  where  there  can  be  only  one  in- 
cumbent in  a  county,  as  in  the  case  of  the  county  regis ter^.  the 
circuit  court  clerk,  the  sheriff  and  the  county  judge,  can  not  be 
shortened,  nor  can  the  incumbent  of  such  constitutional  offices 
be  deprived  of  his  office,  during  his  term,  by  the  legislature. 
The  sheriff  can  not  be  deprived  of  a  substantial  part  of.  his 
powers  and  functions.     (Post,  pp.  248-252.) 

Cases  cited,  approved  and  distinguished:  Powers  v.  Hurst,  2 
Humph.,  24;  Brewer  v.  Davis,  9  Humph.,  208,  213,  214;  Keys  v. 
Mason,  3  Sneed,  6;  Pope  v.  Phifer,  3  Heisk.,  682;  Ex  parte  Cross 
and  Mercer,  16  Lea,  486;  State  v.  Leonard,  86  Tenn.,  485,  486; 
State  V.  Cummins,  99  Tenn.,  667,  683;  Judges'  Cases,  102  Tenn., 
510,  .545,  561,  562,  571,  572. 

Constitution  cited  and  construed:  Art.  7,  sec.  1. 
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5.  OOXJHTIBS.  Defined;  origin,  characteristics^  powers,  and 
abolishment. 
A  county  is  a  public  and  municipal  corporation,  created  by  the 
State  for  political  and  goyernmental  purposes,  inviolable  and 
indissoluble  except  by  the  legislature  upon  a  vote  of  the  people 
comprising  it,  having  certain  officers,  and  invested  with  sub- 
ordinate legislative  powers,  subject  to  the  control  of  the  legis- 
lature. Origin,  characteristics,  and  powers  of  the  counties 
stated.     {Po9t,  pp.  263-260.) 

Cases  cited  and  approved:  Stewart  v.  Roberts,  1  Yer.,  389;  Can- 
non Co.  V.  Hoodenpyle,  7  Humph.,  146;  Obion  Co.  v.  Marr,  & 
Humph.,  634;  Ford  v.  Farmer,  9  Humph.,  152;  Maury  Co.  v. 
Lewis  Co.,  1  Swan,  236,  240;  Ezell  v.  Qiles  Co.,  3  Head,  586,  686; 
Bridgenor  v.  Rogers,  1  Cold.,  259,  261;  Wilson  v.  Davidson  Co.. 
3  Tenn.  Chy.,  536,  540;  Winston  v.  Railroad,  1  Bax.,  78;  Hum- 
phreys Co.  V.  Houston  Co.,  4  Bax.,  698;  State  v.  Anderson  Co.» 
8  Bax..  258;  Hawkins  v.  Railroad,  1  Shannon's  Cases,  292,  303; 
Beck  V.  Puckett,  2  Shannon's  Cases,  490,  495,  496;  Williams  v. 
Taxing  District,  16  Lioa.  636,  636;  James  Co.  v.  Hamilton  Co.» 
89  Tenn.,  237;  Railroad  v.  Wilson  Co.,  89  Tenn.,  603. 

€:.  8AMB.  Same.  Powers  exercised  by  quarterly  county  court 
composed  of  Justices. 
The  political,  municipal,  police,  and  legislative  powers  of  the 
county,  as  a  corporation,  are  to  be  exercised  by  and  through 
the  county  court  in  quarterly  session,  composed  of  the  justices 
of  the  peace  of  the  county,  as  empowered  and  controlled  by  the 
legislature.     (Post,  pp.  264-260.) 

Cases  cited  and  approved:  Cannon  Co.  v.  Hoodenpyle,  7  Humph.. 
146;  Turnpike  Co.  v.  County  Court,  8  Humph.,  342;  Obion  Co. 
V.  Marr,  8  Humph.,  634;  Maury  Co.  v.  Lewis  Co.,  1  Swan,  236. 
240;  Carey  v.  Justices,  6  Sneed,  615;  Ezell  v.  Giles  Co.,  3  Head, 
686,  686;  Pope  v.  Phifer,  3  Heisk.,  682;  Grant  v.  Lindsay,  11 
Heisk.,  666;  State  v.  Anderson  Co.,  8  Bax.,  258;  Beck  v.  Puck 
elt,  2  Shannon's  Cases,  490,  495,  496;  Wilson  v.  Davidson  Co.. 
3  Tenn.  Chy.,  536,  540. 
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Constitution  cited  and  construed:  Art.  11,  sec.  9;  art  6,  sees. 
1  and  15;  art.  7,  sees.  1  and  2;  art.  2,  sec.  29;  const,  of  1796, 
art.  6,  sec.  1;  art.  5,  sec.  12. 


T.  Oxvjxi  DISTRICT.  Determine  numbeor  of  justices  and  con- 
stables; part  in  organization  of  counties. 
Civil  districts  occupy  an  important  place  in  the  political  organ- 
ization of  counties,  and  determine  the  number  of  the  Justices 
of  the  peace  for  each  county,  which  can  be  supplemented  by  the 
incorporated  towns  only,  and  the  offices  of  the  several  justices 
of  the  peace  and  the  civil  districts  are  interdependent.  They 
also  determine  the  number  of  constables,  and  are  used  for  elec- 
tion purposes.    {Post,  pp.  260-266.) 

Code  cited  and  construed:  Sees.  6356,  6374,  6793-6797,  6926-6930, 
6933,  6939,  6947,  6948,  5949,  5959  (S.) ;  sees.  4334,  4353,  4766 
4761,  4889-4893,  4896,  4902,  4910/4911,  4912,  4922  (M.  ft  V.) : 
sees.  3690,  8609,  3981-3986,  4114-4118,  4121,  4127,  4136,  4136, 
4137,  4147  (T.  ft  S.  and  1868). 

Acts  cited  and  construed:  1885-36,  chs.  6,  17;  1837-38,  ch.  18;  1861- 
52,  ch.  — . 

Constitution  cited  and  construed:  Art.  6,  sec.  16. 

S.    SAKB.    Same.    Constitutional  provision  as  to  number  in  a 
district  is  restrictive 
The  constitutional  provision  as  to  the  number  of  justices  of  tho 
peace  for  each  civil  district  is  restrictive,  and  the  number  pro- 
vided can  not  be  exceeded.    {Post,  pp,  265-266.) 

Case  cited  and  overruled:  Britton  v.  Moody,  2  Cold.,  15. 

Constitution  cited  and  construed:  Art.  6,  sec.  15. 

9.    SAMS.    Same.    Abolition  removes  Justices. 

When  civil  districts  or  municipal  corporations  are  in  an  manner 
lawfully  abolished,  the  Justices  of  the  peace  dependent  thereon 
must  lose  their  place  in  the  system.    {Post,  pp,  264-266.) 

See  headnote  17. 
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Cases  cited  and  oyerruled:  Britton  v.  Moody.  2  Cold.,  15;  Bx  parte 
Cross  and  Mercer,  16  Lea,  486. 

Constitution  cited  and  construed:  Art.  6,  sec.  15. 

10.  8AMB.    Not  endowable  with  corporate  life,  nor  with  power 
of  taxation. 

Civil  districts  can  not  be  endowed  with  corporate  life,  nor  can  the 
power  of  taxation  be  delegated  to  them.     (Post,  p.  263.) 

Case  cited  and  approved:  Lipscomb  v.  Dean,  1  Lea,  546. 

11.  JUSTICES  OF  THE  PEACE.    Exercise  judicial  and  political 
functions;  county  officers. 

Justices  of  the  peace  perform  judicial  and  political  fanctl<Mi8; 
judicial,  in  holding  court  and  deciding  matters  of  litigation  aris- 
ing between  parties;  political,  as  a  member  of  the  county  court. 
They  are  county  officers.    (Post,  pp.  263-264.) 

Constitution  cited  and  construed:  Art.  6,  sec.  1. 

12.  MUNICIPAL  COBPORATIONS.  Arms  of  government;  created 
or  abolished  at  will  of  legislature. 

Municipal  corporations  are  means  or  instrumentalities  of  the 
State  government,  and  are  under  the  absolute  control  of  the 
legislature,  and  may  be  created,  enlarged  or  diminished  in  their 
territorial  limits,  or  abolished  by  it  at  any  time  in  its  discretion. 
(Post,  pp,  267-270.) 

(>a8es  cited  and  approved:  Luehrman  v.  Taxing  District,  2  Lea. 
425.  433;  State  v.  Waggoner,  88  Tenn.,  293. 

Constitution  cited  and  construed:    Art.  11,  sec.  8. 

13.  SAME.    Special  statutes  affecting,  are    constitutional,  when 
and  when  not. 

The  charter  of  a  particular  and  specified  municipal  corporation 
may  be  amended  by  a  special  legislative  act.  Special  statutes 
affecting  a  particular  and  specified  municipal  corporation  in  its 
political  aspects  or  sovereignty  are  not,  for  that  reason,  uncon- 
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stitutional;  but  such  statutes  affecting  such  municipal  corpora- 
tions in  their  capacity  as  individuals  are  invalid  and  unconsti- 
tutional as  class  legislation.     {Post,  pp.  267-272,  287,  289.) 

(*ases  cited  and  approved:  Alexander  v.  Dearmon,  2  Sneed,  104; 
Memphis  v.  Fisher,  9  Bax.,  239;  State  v.  Wilson,  12  Lea,  246; 
Hatcher  and  Lee  v.  State,  12  Lea,  368;  Ballentine  v.  Pulaski, 
15  Lea,  633;  Williams  v.  Taxing  District,  16  Lea,  537,  538;  Wil- 
liams V.  Nashville,  89  Tenn.,  487,  491. 

Code  cited  and  construed:  Sees.  2685,  2686  (S.);  sees.  2108.  2109 
(M.  &  v.);  sees.  1601,  1602  (T.  &  S.  and  1858). 

Acts  cited  and  construed:  1883,  ch.  114;  1877,  ch.  23;  1881,  ch. 
127. 

Constitution  cited  and  construed:  Art.  11,  sec.  8. 

14.  COUNTIES.  Special  acts  aifecting,  are  constitutional,  when 
and  when  not. 
Special  legislative  acts  affecting  a  certain  and  specified  county  in 
>  its  politioal  or  governmental  capacity  or  agency  are,  not  for  that 
reason  unconstitutional;  but  such  legislation  affecting  the  citi- 
zens composing  a  certain  and  specified  county,  and  not  the 
other  citizens  of  the  State,  is  for  that  reason  unconstitutional. 
{Post,  pp.  272-289.) 

Cases  cited  and  approved:  State  v.  Burnett,  6  Heisk.,  188,  189; 
Sutton  V.  State,  96  Tenn.,  696,  703,  705,  706;  Woodard  v.  Brien,  14 
Lea,  520,  523,  524;  Burkholtz  v.  State,  16  Lea,  71;  Alexander  v. 
Dearmon,  2  Sneed,  119;  Weaver  v.  Davidson  Co.,  104  Tenn.,  315, 
328;  Pope  v.  Phifet,  3  Heisk.,  695,  698,  701-704;  Moore  v.  State. 
5  Sneed,  510;  State  v.  Leonard,  86  Tenn.,  487;  State  v.  Afaloney, 
92  Tenn.,  68;  State  v.  Justices,  90  Tenn.,  726;  Lauderdale  Co.  v. 
Fargason,  7  Lea,  153;  Burnett  v.  Maloney,  97  Tenn.,  677,  702, 
703;  Demoville  v.  Davidson  Count v,  87  Tenn.,  221,  223;  Wil- 
liams V.  Nashville;  89  Tenn.,  487;  State  v.  Wilson,  12  Lea,  246; 
Ballentine  v.  Pulaski,  15  Lea,  633. 

Cases  cited  as  overruled:  Wallace  v.  County  Court,  3  Shannon's 
Cases,  553. 
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Case  cited  and  distinguished:  Pope  y.  Phifer,  3  Heisk.,  69S. 

(Constitution  cited  and  construed:  Art  1,  sec.  8;  art.  2,  sec.  S9; 
art  6,  sees.  1,  15;  art.  11,  sec.  8. 

Acts  cited  and  construed:  1847-48,  ch.  Ill,  sec.  10;  1857-68,  ch. 
38;  1897,  ch.  124,  sees.  2,  8. 

15.  LBOISLATION.     Power  oi   legislature  is  never  ezhansted 
while  constitutioxially  exercised. 

The  power  of  the  legislature  over  all  matters  of  legislation  within 
its  domain  is  never  exhausted  so  long  as  it  may  be  constitu- 
tionally exercised.    {Post,  p.  286.) 

Cases  cited  and  approved:  Ballentlne  v.  Pulaski,  16  Lea,  639; 
Leeper  v.  State,  103  Tenn.,  602. 

Code  cited  and  construed:  Sees.  95-99  (S.);  sees.  82-86  (M.  ft  V.); 
sees.  77-81  (T.  ft  S.  and  1858). 

16.  ft  A  ME.    Same.     Power  of  legislature  is  restrained  only  by 
state  and  federal  constitutions. 

The  State  legislature  has  all  the  powers  of  legislation,  except  in 
so  far  as  it  may  be  restrained  by  the  oonstitution  of  the  State, 
or  that  of  the  United  States,  expressly  or  by  necessary  Impli 
cation.    {Post,  pp.  291-292.) 

Cases  cited  and  approved:  Pope  v.  Phifer,  3  Heisk.,  686;  Davis  ▼. 
State,  3  Lea,  376;  Lauderdale  Co.  v.  Fargason,  7  Lea,  153,  164; 
Demoville  v.  Davidson  Co.,  87  Tenn.,  22<T;  Stratton  v.  Morris,  89 
Tenh.,  497;  Henley  v.  State,  98  Tenn..  665,  681;  Dayton  v.  Bar- 
ton, 103  Tenn.,  604. 

17.  SAMB.    Special  act  redistricting  a  named  ooonty  is  valid. 

A  special  legislative  act  redistrlcting  a  certain  specified  county 
is  not  unconstitutional  as  a  class  legislation.    {Post,  pp,  288-293.) 

See  headnotes  7-9. 

See  citation  under  headnote  14. 
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18.  aUABTEBLY  COUNTY  COUBT.    Is  a  constitutional  court 
and  cannot  be  displcu^ed  by  commissionors. 

The  quarterly  county  court  is  a  constitutional  court,  and  it  can 
not  be  displaced  by  a  board  of  commissioners.  (Pox^  pp.  277. 
285.)  y 

Case  cited,  approved  and  distinguished:  Pope  v.  Phifer,  3  Heisk., 
682. 

19.  CONSTITUTIONAL  LAW.    Legislature  may  itseli  redistrict  a 
county:  power  to  direct  it  does  not  take  away  power  to  do  it. 

Under  the  constitutional  provision  (art.  6,  sec.  15)  that  counties 
shall  be  laid  off,  as  the  general  assembly  may  direct,  into  civil 
districts,  the  word  "direct"  does  not  necessarily  imply  that  the 
legislature  itself  shall  not  do  the  work.    {Post,  pp.  291-292.) 

Constitution  cited  and  construed:  Art.  6,  sec.  15. 

30.  CONSTITUTIONAL  LAW.  Act  redistricting:  a  county  and 
prohibiting  changes  except  by  legislature  is  constitutional 
A  statute  redistricting  a  county,  and  providing  that  the  civil  dis- 
tricts thereby  established  shall  not  be  increased  or  diminished 
in  number  in  the  future,  except  by  acts  of  the  general  assembly, 
is  not  for  that  reason  unconstitutional.     {Pont,  p.  292.) 

Code  cited  and  construed:  Sees.  95-99  (S.) ;  sees.  82-86  (M.  &  V.); 
sees.  7781  (T.  &  S.  and  1858). 

Acts  cited  and  construed:  1835-36,  ch.  1,  sec.  2;  1903,  ch.  16,  and 
other  redistricting  acts. 


<vRA!ngI':r  County  rt  nl.  t,  Stati:.  r.r  rr/.,  ;MvN.vrr  vt  al. 


FIIO.M  (aiAINGIOll. 


Appeal    in    error    from    (circuit    (Nmrt    of   (Jraingrr 
(bounty. — CI.  M(''HKNi>Eits()N^  Judge, 

111  Tenn-16 
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Shiklds,  (\\tks  &  MorxTcwsTLE  aucl  M.  C  MCi'AXD- 
i.Ki^i^^  for  (iraiii|?(T  county. 

Tbmplkton^  Lindsay  &  Tkmi^lktox  and  J.  ^M.  (Jrove^. 
for  r(»lator,  Mynatt. 


KoANi:  roiNTY  ct  al.   t*.  State,  ex  rc7.   Ai»ams  et  uL 


rilOM  ROANE. 


Appeal  in  error  from  CMreuit  Court  of  Roane  County. 
— Ukorgk  L.  Rt  rke,  Judge. 

James  Sevier,  II.  Al.  Carr  and  Wright  &  Wri(;ht,  for 
Koane  county. 

Templeton^  Lindsay  &  Temdlkton^  for  relators. 


Stati:,  cj'  rrl   Fran(ms(h>,  r.  I.  T.  Foster  et  ah 


IKOM  ha.mulen. 


Appeal  from  Chancery  Court  of  Hamblen  County. 
lliMiii  (r.  Kyle^  (^liancelloi\ 
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I^OSE  &  HiCKEY^  for  Francisco  et  aL 

Shields^  Cates  &  MountcastlE;,  M.  C.  McCandlbss, 
Hollow  AY  &  Hodges,  Essary  &  Kincj,  Earnest  R.  Tay- 
lor and  W.  J.  Donaldson,  for  T.  T.  Foster  et  uL 


State,  (.r  rvh  r.  T.  C.  ^[iller  et  aL 


FROM  HAWKINS. 


Appeal  from  Ohaucery  Court  of  Hawkins  County. — 
HroH  (t.  Kyle,  Chancellor. 

A.  T.  BowKN  and  C.  W.  ^Marciraves,  for  relators. 

HUFFMASTBR  &  CHESTNUT,  fOY  Miller    ct  ul. 


C.  C.  Jackson  r.  James  G.  Berry. 


FROM    CLAIBORNE, 


Appeal  in  error  from  the  Circuit  Court  of  Claihoriie 
<>>unty. — (j.  J.  St.  John,  Judge, 

John  P.  Davis,  for  Jackson. 

HroHEs  &  Hughes,  for  Berry. 
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T.X\  IiiKS,  Chaiumax,  r.  J.  P.  Matlook  ct  al 


FROM  L0U1X)N. 

Appeal  iu  error  from  the  Circuit  (^oiirt  of  Loudon 
County. — (}KORGK  L.  Brukk,  Judge. 

E.  P.  McQueen,  for  lies,  ( -hairman. 

A.  S.  Henderson,  J.  E.  Cassidy  and  Pickle  &  Turner, 
for  Matlock. 


All  of  the  forc^ijoing  cases  w(*re  heard  tojjether  in  the 
Supreme  Court. 


Mr.  Justice  Neil  di^livered  the  opinion  of  the  Court. 

These  cases  were  brought  in  the  courts  of  the  several 
rounti(»s  above  named,  and,  in  various  forms,  involve  the 
constitutionality  of  certain  acts  i)assed  by  the  legislature 
of  1903  abolishing  divers  civil  districts  in  the  counti(^ 
named. 

In  order  to  a  proper  understanding  of  the  exact  ques- 
1  ions  raised,  it  will  be  necessary  to  quote  the  title  and 
two  sections  of  one  of  these  acts.  We  select  the  Roane 
rounty  act,  which  fairly  represents  the  form  and  sub- 
stance of  all  of  the  others. 
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The  act  affecting  Boane  county  is  chapter  16,  p.  41,  of 
the  Acts  of  1903.     The  title  of  the  act  is  as  follows: 

^^An  act  to  abolish  the  first,  second,  fourth,  sixth, 
seventh,  eighth,  ninth,  eleventh,  twelfth,  fourteenth,  fif- 
teenth, tenth,  eighteenth,  nineteeth,  tw^entieth  and 
twenty-first  civil  districts  of  Roane  county,  as  now  laid 
out  and  constituted;  to  abolish  the  offices  of  the  justices 
of  the  peace  and  constables  thereof ;  to  attach  the  terri- 
tory therein  to  the  third,  fifth,  seventeenth,  thirteentli 
and  sixteenth  civil  districts  of  said  county  and  to  renum- 
ber the  same." 

After  making  the  changes  above  indicated,  tin*  act  pro- 
ceeds as  follows : 

"Sec.  3.  Be  it  further  enacted,  that  the  number  of 
civil  districts  for  said  county  as  herein  established  shall 
not  be  increased  or  diminished  except  by  act  of  the  gen- 
eral assembly. 

"Sec.  4.  Be  it  further  enacted,  that  the  offices  of  all 
justices  of  the  peace  and  constables,  in  the  several  dis- 
tricts herein  abolished,  be,  and  the  same  are  hereby  abol- 
ished, but  this  act  shall  not  be  construed  to  apply  to 
justices  of  the  peace  elected  in  and  for  iucorporate<l 
towns  in  said  countv." 

The  matter  contained  in  the  last  clause  of  section  4, 
just  quoted,  does  not  appear  in  any  of  the  other  acts. 

The  general  law  in  existence  and  applicable  to  all  the 
counties  of  the  State  at  the  time  these  acts  were  passed 
is  to  be  found  in  sections  95  to  99,  inclusive,  of  Shan- 
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nou's  (Vuk*,  and  iu  the  correspoudiug  8e<*tioiis  of  the 
Code  of  1858—77  to  81,  inclusive. 

The  firot  of  thene  sections,  taken  from  the  act  of  1835 
(Acts  1835-36,  p.  19,  c.  1,  section  2),  provides  that  the 
(listrictK  already  laid  off  in  the  several  counties  of  the 
State  shall  continue  until  altered  in  the  manner  pointtnl 
out  by  law. 

The  reuiainiug  siHrtions  provide  a  general  plan  for  lay- 
ing off  counties  into  civil  districts  by  the  county  court. 

Before  entering  upon  a  particular  consideration  of  the 
4cts  above  referred  to,  it  is  deemed  useful  to  recall  a 
principle  of  accepted  authority  in  the  science  of  consti- 
tutional construction,  to  the  effect  that  the  constitution 
is  not  the  beginning  of  law  for  the  State,  but  it  assumes 
the  existence  of  a  well-understood  system  w^hich  is  to  re- 
main in  force,  and  to  be  administered  under  such  limita- 
tions and  restrictions  as  that  instrument  imposes 
(Cooley,  Constitutional  Limitations,  74;  People  v.  Dra- 
per, 15  N.  Y.,  532;  Pope'\.  Phifer,  3  Heisk.,  682;  Wt7^ 
iams  v.  Tu^nng  District,  16  Lea,  535),  and  that,  in  con- 
struing the  constitution,  the  state  of  the  community  at 
the  time  is  was  created  must  be  considered  {Pope  v. 
PAi/er^  3  Ileisk.,  ()86,  687;  Jackson  v.  Nitnmo,  3  I..ea, 
f500). 

Bearing  in  mind  the  rule  above  mentioned,  it  is  to  be 
remembered  that,  when  the  convention  of  1870  under- 
took its  work,  it  had  before  it  a  State  fully  organized, 
and  possessing  a  constitutional,  legislative,  and  judicial 
history.     The  State  was  then,  as  now,  a  political  entity, 
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having  a  corps  of  officers  that  were  distinctly  State  offi- 
cials^ namely,  a  governor,  the  heads  of  the  several  de- 
partments of  State,  judges  of  the  supreme  court,  the  at- 
torney-general, and  reporter  to  the  State,  clerks  of  the 
supreme  court,  and  the  members  of  the  two  houses  of  the 
general  assembly.  .  Then,  as  now,  the  State  was  divided, 
for  convenience  of  administration,  into  counties,  and 
these  counties  had  each  its  corps  of  officers,  namely,  jus- 
tices of  tlie  peace,  constaldes,  a  sheriff,  coroner,  ranger, 
trus<e<*,  register,  clerk  of  the  county  court,  clerk  of  the 
circuit  court,  and  clerk  and  master  of  the  chancery  court. 
Then,  as  now,  the  counties  were  already  divided  into  civil 
disti'icts,  in  which  were  to  be  electtni  justices  of  the  peace 
and  constables.  The  several  counties  were  at  that  time 
also  grouped  into  judicial  circuits  and  chancery  divis- 
ions; each  circuit  being  presided  over  by  a  circuit  judge, 
and  served  by  a  district  attorney  for  the  State,  and  each 
chancery  division  being  presided  over  by  a  chancellor. 
These  were  also  State  officers,  but  assigned  to  limited 
areas — their  respective  circuits  and  divisions — and  these 
areas  were  subject  to  change  from  time  to  time  by  the 
legislature. 

Before  coming  directly  to  a  consideration  of  the  acts 
in  question,  it  will  be  proper  to  make  a  short  review  of 
the  decisions  of  this  court  upon  the  constitutional 
powers  of  the  legislature  over  such  of  the  above-men- 
tioned offices  as  have  been  drawn  into  litigation  or  have 
been  commented  upon  in  the  decisions  of  this  court. 

The  most  conspicuous  of  these  offices  which  have  thus 
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been  drawn  into  liti.ii;at]on  are  those  of  the  circuit  judges 
and  chancellors. 

At  the  September  term,  1875,  this  court  had  under 
consideration  an  act  entitled  "An  act  to  abolish  the  sec- 
ond circuit  court  and  the  second  chancery  court  of 
Shelby  county.''  In  that  case  the  following  propositions 
were  established,  namely:  That  the  power  to  ordain 
and  establish  courts  contained  in  article  6,  section  1,  of 
the  constitution  of  1870,  includes  the  power  to  abolish 
particular  circuit  and  chancery  courts,  but  the  legisla- 
ture cannot  abolish  the  distinctive  character  of  circuit 
and  chan(*ery  courts  themselves  (that  is,  cannot  abolish 
the  system )  ;  that  upon  the  abolition  of  a  circuit  or  chan- 
cery court,  with  all  of  its  powers  and  jurisiliction,  the 
necessary  consequence*  is  that  the  circuit  judge  or  chan- 
<ellor  is  deprived  of  his  office.  Coleman  v.  Campbell^  3 
Shannon's  ( 'as.,  355.  The  last  of  these  propositions  was 
reaffiniUMl  at  the  April  term,  1879,  in  Haisey  v.  Gaines, 
2  Lea,  31  (J;  and  all  of  them  were  reaffirmed  at  the  April 
term,  ISDJ),  in  the  Judges'  Casci<,  102  Tenn.,  509  et  seq., 
53  S.  W.,  134,  and  in  Htatc  v.  Lhidsat/,  103  Tenn.,  625, 
53  S.  W.J  950,  and,  in  substance,  in  the  case  of  State,  ex 
rcl,  V.  Kinfj,  104  Tenn.,  156,  57  S.  \V.,  150,  decided  at  the 
December  term,  1899. 

In  Powvrtf  V.  Hurst,  2  Humph.,  24,  it  was  held  that  a 
rej'ister's  constitutional  term  of  four  vears  could  not  be 
shortened  by  law;  in  Breuer  v.  Davis,  9  Humph.,  208, 
213,  214,  49  Am.  Dec,  706,  the  same  decision  waK  made 
in  r(»sport  of  the  four-year  term  of  a  circuit  court  clerL 
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Fn  State  v.  Cumminys,  99  Tenn.,  667,  683,  42  S.  W.,  880, 
it  wa«  held  that  the  legislature  could  not  deprive  the 
sheriff  of  a  substantial  element  of  his  oflfice,  as  to  take 
from  him  the  county  jail,  and  the  care  and  custody  of 
the  prisoners  therein,  or  abolish  his  oflBce,  for  the  reason 
that  he  is  a  constitutional  oflBcer,  and,  as  such,  protected 
liy  the  constitution.  In  State  v.  Leonard,  86  Tenn.,  485, 
7  S.  W.,  453,  it  was  held  that  the  legislature  has  no  power 
to  terminate  the  office  of  a  judge  of  a  county  court 
elected  uiulc^  a  constitutional  law,  and  for  a  constitu- 
tional  term  of  eight  years,  within  that  term,  at  the  same 
time  leaving  the  court  with  its  jurisdiction  in  existence* 
and  unimpaired,  by  simply  devolving  the  duties  of  the 
office  upon  another  official,  namely,  the  chairman  of  the 
countv  court. 

As  to  the  office  of  justice  of  the  peace,  it  was  held  in 
Keys  v.  Mai^on,  3  SneiMl,  6,  under  the  constitution  of 
1834,  that  the  term  was  six  years  as  to  all  justices  of  the 
peace,  whether  elected  to  fill  a  vacancy,  as  the  one  in 
question  was,  or  elected  generally,  and  that  a  legislative 
act  was  void  which  undertook,  by  direct  legislation  upon 
the  office,  to  cut  down  the  term  of  such  a  justice  of  the 
peace  (one  filling  a  vacancy)  to  the  unexpired  term  of 
his  predecessor. 

In  Cross  and  Mercer,  ex  parte,  16  Lea,  486,  the  same 
question,  in  a  special  aspect,  was  again  considered. 

All  of  the  foregoing  authorities  were  referred  to  in  tht^ 
Judges'  Cases,  102  Tenn.,  510,  53  S.  W.,  134,  and  a  com- 
parison was  there  instituted  between  the  offices  above 
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nieiitioued — ^i-egister,  sheriff,  county  judge,  and  the  su- 
preme court,  on  the  one  hand,  and  the  inferior  courts, 
upon  the  other. 

In  that  case  there  were  two  opinions  delivered  in  be- 
half of  the  majority  of  the  court — one  by  McAlister,  J., 
and  the  other  l)y  Wilkes,  J. ;  the  two  concurring  through- 
out, excei)t  upon  one  point,  which  does  not  fall  within  the 
scope  of  the  present  inquiry,  and  need  not  be  further 
mentioned. 

■ 

The  opinion  of  McAlister,  J.,  after  stating  that  Keys 
V.  Mason,  3  Sneed,  6,  Cross  and  Mercer^  Ex  parte^  16  lA*a. 
486,  Powers  v.  Hurst,  2  Humph.,  24,  and  Pope  v. 
Phifrr,  3  Heisk.,  082,  bore  no  relation  to  the  question 
there  under  consideration,  proceeded:  "The  case  of 
i^tatc  V.  Cummins,  99  Tenn.,  667,  42  S.  W.,  880,  in  which 
he  held  that  the  constitutional  office  of  sheriff  was  in- 
violable, was  not  at  all  analogous  to  this  case.  Article 
7,  section  1,  const.  1870,  provides,  There  shall  be  elected 
in  each  county  one  sheriff,  one  trustee,  one  register,^  etc. 
This  provision  is  similar  to  the  other  clause  providing 
for  one  supreme  court.  How  different  the  other  clause, 
empowering  the  legislature  from  time  to  time  to  ordain 
and  establish  circuit,  chancery  and  other  inferior  courts! 
One  is  established  by  the  constitution,  and  the  others 
are  established  by  the  legislature."  102  Tenn.,  545,  53 
S.  W.,  143. 

In  the  opinion  of  Wilkes,  J.,  after  the  statement  that 
Cross  and  Mercer,  Ex  parte,  supra,  did  not  affect  the 
controversy,  the  following  was  said : 
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"The  case  of  Htate  v.  Ounwiins,  99  Tenn.,  667,  42  8. 
W.,  880,  holds  that  the  l^islature  cannot  deprive  the 
sheriflF,  who  is  a  consfitutional  officer,  of  a  substantial 
part  of  his  powers  and  functions.  The  office  of  sheriff 
is  one  sui  generis.  It  is  provided  for  by  the  constitu- 
tion, but  the  duties  of  the  office  are  not  defined.  There 
can  be  only  one  in  any  county,  and  no  other  officer  in 
the  county  has  the  same  functions  and  powers.  Tlie 
same  is  true  of  the  county  judge,  as  \p.  the  Leonard  Gasv, 
and  the  county  register,  as  in  the  case  of  Powers  v. 
Hurst,  2  Humph.,  24.  They  are  all  offices  recognized  by 
the  constitution,  and  there  is  no  other  officer  upon  whom 
the  same  functions  and  powers  are  devolved,  and  the  leg- 
islature can  create  no  other.  There  is  no  provision  for 
ordaining  and  establishing  a  number  of  these  offices. 
In  many  respects  they  stand  upon  a  footing  similar  to 
that  of  supreme  judges.  There  can  be  but  one  supreme 
<!Ourt  for  the  State,  and  one  county  judge,  one  sheriff, 
and  one  trustee,  and  register  for  a  county,  and  the  legis- 
lature has  no  power  to  create  more;  nor  can  their 
powers,  duties,  and  functions  be  taken  from  them  and 
devolved  upon  others.''  102  Tenn.,  571,  572,  53  S.  W., 
149. 

Again :  "It  is  evident  from  the  provisions  of  the  con- 
stitution that  but  few  limitations  were  intended  to  be 
placed  upon  the  power  of  the  legislature  to  create,  estab- 
lish, and  change  inferior  courts.  Limiting  saf guards 
are  placed  around  the  supreme  court,  to  protect  it  both 
from  legislative  and  executive  control,  which  are  not 
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l>laced  around  the  inferior  courts.  It  wan  provided  that 
there  should  be  but  one  supreme  court,  so  that  its  powers 
and  prerogatives  could  not  be  lessened  by  being  divided. 
The  number  of  judges  was  fixed,  so  that  it  could  neither 
be  increased  nor  diminished.  The  places  of  holding  its 
courts  were  fixe<l,  so  that  they  could  not  be  changed. 
N(me  of  these  limitations  were  thrown  around  the  in- 
ferior courts.  The  number  of  courts,  the  number  of 
judges,  and  the  places  of  holding  those  courts  were  left 
to  be  determined  by  the  legislature."  102  Tenn.,  561, 
562,  53  S.  W.,  147. 

But  passing  these  authorities,  we  shall  consider  the 
matter  on  principle;  that  is,  upon  a  direct  construction 
of  the  constitution  in  respect  of  the  power  of  the  legis- 
lature over  the  office  o/  justice  of  the  peace. 

This  involves  the  prosecution  of  several  collateral  in- 
quiries— the  nature  and  office  of  the  county  in  our  sys- 
ti^m,  the  nature  and  purpose  of  the  civil  districts* 
the  essential  nature  of  the  office  of  justice  of  the 
]H»ace,  th(*  power  of  the  legislature  to  pass  special  laws* 
and  the  limitations  upcm  that  power. 

It  is  not  our  purpose  to  go  into  any  of  these  subjects 
at  large,  but  only  to  indicate  in  the  briefest  way,  con- 
sistent with  a  clear  understanding  of  the  matter,  the* 
outlines  of  them. 

As  previously  stated,  when  the  constitution  of  1870 
was  framed,  the  pnvsent  political  organization  of  the 
State  was  in  existence;  the  State  itself  was  an  organ- 
iziMl  body,  was  divideil  into  counties,  and  these  were  sub- 
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«liyided  into  civil  districts.  Tliis  was  equally  true 
when  the  constitution  of  1834  went  into  effect,  and  also 
even  when  the  constitution  of  1796  was  promulgated. 
The  division,  indeed,  into  counties,  is  general  over  all 
of  the  States  of  the  Union.  This  system  is  one  of  the  in- 
stitutions which  came  down  to  us  from  our  English  an- 
cestors, and  has  continuously  commended  itself  to  the 
good  sense  and  to  the  hearts  and- homes  of  the  people, 
because  of  its  convenience  in  local  self-government,  and 
because  it  has  been  felt,  although  perhaps  not  uttered, 
as  an  expression  of  that  instinct  of  the  race  for  segrega- 
tion into  small  communities  boumi  together  by  a  com- 
mon tie,  and,  going  still  further,  into  households  and 
families,  all  together  making  the  constituent  parts  of 
one  great  whole,  the  State. 

Yet,  notwithstanding  this  trend,  counties  in  this 
State,  at  last,  have  not  attained  any  very  high  complex- 
ity of  organization;  that  development  having  been  re- 
served for  municipalities  proper,  which  more  perfectly 
express  the  community  life  above  referred  to. 

Still  our  county  organizations  are  very  distinct,  antl 
along  certain  broad,  "^general  lines,  their  functions  arc 
dear. 

It  is  quite  impossible,  however,  to  speak  intelligently 
i>f  our  county  organizations  without  bringing  into  view 
the  county  court,  the  chief  organ  in  the  expression  of  its 
l>oIitical,  judicial,  and  municipal  life. 

In  one  of  our  earliest  cases,  while  we  were  yet  living 
under  the  constitution  of  1796,  the  question  was  ask(*<l : 
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"What  is  a  county,  in  our  political  association?"  And 
it  was  ans\ver(Hl  thus:  "It  is  a  political  community, 
formed  bv  the  constitution  and  acts  of  assembly,  bar- 
ing  its  rights,  its  duties,  its  obligations,  its  privileges, 
its  officers,  civil,  military,  judicial,  and  ministerial — the 
tield  of  the  action  of  all,  which  is  local  and  limited  to  the 
conflnes  of  the  county.  Thost*  rights,  duties,  offices,  etc., 
are  exercisable  in  the  county  by  the  body  politic,  or  com- 
munity com)>()sing  the  county,  exclusive  of  the  agency 
of  the  officers  of  any  other  like  community  or  county. 
This  organization  is  general,  and  applies  to  every 
county  in  the  State."  ^Steuxirt  v.  Rohrrts,  1  Yerg., 
389. 

In  another  early  case,  while  the  constitution  of  1834 
was  in  force,  it  was  said:  "A  county  is  a  public  cor- 
l)oration,  created  by  the  government  for  political  pur- 
I>os(*s,  and  invest (h1  with  subordinate  legislative  i>owers, 
iAy  Ik*  exercistnl  for  local  purposes  connected  with  the 
public  good,  and  such  powers  are,  in  general,  subject  to 
the  control  of  the  legislature  of  the  State.  2  Kent, 
Comm.,  275.  The  county  court,  or  the  justices  compos- 
ing this  court,  represent  the  civil  and  political  power  of 
the  community,  its  rights  and  obligations.  It  is  through 
this  miKlium,  therefore,  that  the  county  in  its  municipal 
character,  as  a  corporation,  may  act  or  be  acted  upon. 
There  is  no  other  court  or  officer  known  in  its  organiza- 
tion that  can  or  should  reprc>sent  it."  Maury  Countif 
V.  Lcwiis  County,  1  Swan,  236,  240.     See,  also,  Ezell  v. 
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Justices  of  Giles  County ,  3  Head,  585,  586;  Wilson  v. 
Davidsofi  County,  3  Tenn.  Oh.,  536,  540. 

Under  the  constitution  of  1870,  it  has  been  said :  "A 
county,  under  our  law,  is  a  corporation;  the  citizens 
are  the  corporators;  the  county  court,  the  agency 
through  which  this  mortal  immortal  acts  and  speaks 
and  has  its  being."  State  v.  Anderson  County y  8  Baxt., 
258;  Beck  v.  Puckctt,  2  Shannon's  Gas.,  490,  495,  496. 

Again:  "Every  county  is  a  corporation."  Railway 
Co.  V.  Wilson,  89  Tenn.,  603,  15  S.  W.,  446;  State  v.  An- 
derson County,  8  Baxt.,  258;  Haiokins  v.  Railroad,  1 
Tenn.  Cas.,  292,  303 ;  Winston  v.  T.  &  P.  R.  R.  Co.,  1 
Baxt.,  73. 

The  county  is  also  a  municipal  body,  and  as  such  is 
an  arm  or  instrument  of  the  State,  to  carry  out  purposes 
of  government ;  but  it  is  not  so  highly  organized  as  the 
municipal  corporation  proper  (town  or  city),  Avhich  is 
also  an  arm  of  the  State  government.  Williams  v.  Taa- 
ing  District,  16  Lea,  535,  536.  The  counties  are  invio- 
lable by  the  courts.  The  courts  may  enjoin  commission- 
ers from  erecting  a  county  created  by  an  unconstitu- 
tional  act,  while  the  matter  is  dn  fieri,  but  cannot  ad- 
judge the  county  a  nullity  after  it  is  actually  erected. 
Ford  V.  Farmer,  9  Humph.,  152;  Bridgcnor  v.  Rodgers, 
1  Cold.,  259,  261;  Humphreys  County  v.  Houston 
County,  4  Baxt.,  598.  Nor,  after  a  county  is  once 
established,  can  the  legislature  abolish  it,  without  first 
obtaining  a  vote  of  the  i>eople  comprising  such  county. 
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James  Vonutff  v.  Hamilton  County,  89  Teiin.,  237,  14  S. 
W.,  601. 

-  The  powers  vested  in  the  counties,  in  the  person  of 
their  ancient  exponent,  the  county  court,  were  thus  sum- 
marized by  Nicholson,  C.  J.,  in  1872 :  "The  powers  con- 
ferred on  the  county  courts  are  of  several  distinct  kinds, 
but  sometimes  so  closely  allied  in  their  nature  that  the 
<listinctions  are  not  readily  perceived.  The  laying  of  a 
county  tax  is  characterized  as  a  municipal  power  given 
for  the  regulation  of  the  fiscal  afifairs  of  the  county. 
Ohimi  County  Court  v.  Man\  8  Humph.,  634.  The 
power  to  impose  taxes  for  county  purposes  is  not  ju- 
dicial, and  might  have  been  confided  to  any  other  agents. 
Justices  of  Cannon  County  v.  Hoodenpyley  7  Humph., 
146.  An  order  to  build  a  courthouse  is  only  a  police  or- 
der. Curvy  v.  Justivvsy  5  Sneed,  515.  Tlie  power  to 
open  roads  is  exercised  by  the  county  courts,  not  as  a 
judicial,  but  a  municipal,  function.  Franklin,  etc. 
Turnpike  Co.  v.  County  Court,  8  Humph.,  342.  But  in 
all  cases  which  involve  the  rights  of  individuals  on 
which  the  county  ccmrts  are  authorizc^l  to  adjudicate, 
they  exercise  judicial  poAvers.  The  powers  conferred  on 
the  county  courts  are  termed  judi<»ial,  municipal,  and 
l>olice  powers.  The  constitution  authorizes  the  legisla- 
ture to  vest  in  the  courts  of  justi(*e  such  powers  with  w^ 
gard  to  private  juid  local  affairs  as  may  be  deemed  ex- 
lu^dieut.  Article  11,  section  9.  Under  this  provision 
<»f  the  constitution  the  legislature  has  vested  in  the 
county  courts  th(»  power  define<l  in  the  Code  in  regard  to 
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taxation  and  to  roads.  The  county  courts  are  thereby 
constituted  corporations  with  defined  powers,  and  with 
the  justices  thereof  as  representatives  of  the  county. 
They  can  exercise  that  portion  of  the  sovereignty  of  the 
State  communicated  to  them  by  the  legislature,  and  no 
more.  In  the  exercise  of  the  powers  so  conferred,  they 
become  miniature  legi^atures,  and  the  powers  so  exer- 
cised by  them,  whether  they  are  called  municipal  or  po- 
lice, are  in  fact  legislative  powers."  Grant  v.  Lindsay, 
11  Heisk.,  666. 

This  court  Avas  a  part  of  the  organized  machinery  of 
the  State  government  at  the  adoption  of  the  constitu- 
tion of  1834,  and  had  been  of  the  State  of  North  Caro- 
lina before  the  adoption  of  our   original   constitution 
of     government     of     1796.       By     that     constitution 
(art.  6,  section  1,)  it  was  provided:     "There  shall  be 
appointed  in  each  county,  by  the  county  court,  one  sher- 
iff, one  coroner,  one  trustee,  and  a  sufficient  number  of 
constables,  who  shall  hold  their  offices  for  two  years. 
They  shall  also  have  power  to  appoint  one  register 
and  one  ranger  for  the  county,  who  shall  hold  their 
offices  during  good  behavior."     By  article  5,  section  12, 
it  was  provided  that  "justices  o£  the  peace  shall  be  ap- 
pointed for  each  county."     This  number  was  limited  to 
two  for  each  captain's  company,  except  for  the  company 
including  the  county  town,  and  in  this  it  was  provided 
they  should  not  exceed  three.      This  constitution  con- 
tained  no  express  provision   establishing   the  county 

111  Tenn— 17 
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court-  It  was  simply  recognized  and  treated  as  one  of 
the  existing  institutions  of  the  State,  well  known,  and 
therefore  referred  to  simply  as  the  "county  court."  This 
institution,  as  then  recognized,  continued  in  existence 
as  the  chief  part  of  the  governmental  machinery  of  the 
counties  up  to  the  adoption  of  the  constitution  of  1834. 
Ky  this  constitution  it  was  provided  (article  6,  section 
15)  that  the  counties  of  the  State  should  be  laid  oft  into 
districts  of  convenient  size,  so  that  the  whole  number  in 
each  county  should  not  exceed  twenty-five  and  that  there 
should  be  two  justices  of  the  peace  elected  for  each  dis- 
trict, including  county  towns,  which  should  elect  three, 
etc.  In  article  7,  section  1,  it  was  provided,  among 
other  things :  "There  shall  be  elected  for  each  county, 
by  the  justices  of  the  peace,  one  coroner  and  one  ranger, 
who  shall  hold  their  offices  for  two  years. '^  By  section 
2,  same  article,  it  was  provided :  "Should  any  vacancy 
occur,  subsequent  to  an  election,  in  the  office  of  sher- 
iff, trustee,  or  register,  it  shall  be  filled  by  the  justices,'^ 
etc. 

It  was  held  in  Pope  v.  Phifer,  3  Heisk.,  682,  from 
which  we  have  taken  the  historical  statements  contained 
in  the  preceeding  paragraph,  that  the  p(fwers  above  re- 
ferred  to  were  to  be  exercised  by  the  justices  of  the  peace 
assembled  in  what  we  now  know  as  the  quarterly  county 
court 

The  same  provisions  are  contained  in  the  constitution 
of  1870.  In  article  7,  section  1,  it  is  provided :  "There 
shall  be   elected  for  each  county,  by  the  justices  of  the 
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peace,  one  coroner  and  one  ranger,  who  shall  hold  their 
offices  for  two  years.''  And  while,  as  under  the  consti- 
tution of  1834  (therein  differing  from  the  constitution 
of  1796,)  it  was  provided  that  the  sheriff,  trustee,  and 
register  should  be  elected  by  the  people,  yet  it  was  fur- 
ther provided  (article  7,  section  2,)  "Should  a  vacancy 
occur,  subsequent  to  an  election,  in  the  office  of  sheriff, 
trustee  or  register,  it  shall  be  filled  by  the  justices  .  . 
and  the  person  so  appointed  shall  continue  in  office  until 
his  successor  shall  be  elected  and  qualified,"  etc. 

Under  article  2,  section  29,  it  was  provided  that  the 
legislature  should  have  power  to  authorize  the  several 
counties  to  impose  taxes  for  county  purposes,  and  this 
duty  has  been  devolved  by  the  l^islature,  as  it  had  au- 
thority to  do,  upon  the  county  court;  that  is,  upon  the 
justices  assembled  in  that  capacity. 

By  article  6,  section  1,  a  portion  of  the  judicial  power 
of  the  State  was  devolved  upon  them.  By  the  fifteenth 
section  of  this  article  the  jurisdiction  of  these  officers  is 
declared  to  be  "co-extensive  with  the  county/'  their 
terms  are  fixed  at  six  years,  and  they  are  required  to  be 
commissioned  by  the  governor.  As  to  their  number^  this 
section  provides  that  "two"  shall  be  "elected  in  each 
district  by  the  qualified  voters  therein,  except  districts 
including  county  towns,  which  shall  elect  three  jus- 
tices." The  same  section  declares  that  "the  legislature 
shall  have  power  to  provide  for  the  appointment  of  an 
additional  number  of  justices  of  the  peace  in  incorpor- 
ated towns."    As  to  their  place  of  residence,  the  section 
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provides  that,  upon  the  removal  of  a  justice  of  the  peace 
^^from  the  district  in  which  he  was  elected,  his  office 
shall  become  vacant  from  the  time  of  such  removal." 

This  brings  us  to  a  consideration  of  the  nature  of  the 
civil  district. 

It  appears  from  the  provisions  of  the  constitution 
just  referred  to  that  the  civil  districts  were  intended  to 
<  occupy  an  important  place  in  the  political  organization 
of  the  counties,  in  that  their  number  determined,  in  the 
main  (indeed,  wholly,  if  we  exclude  the  justices  of  the 
peace  elected  by  incorporated  towns),  the  number  of 
justices  of  the  peace  that  each  county  should  have,  and 
hence  the  number  of  the  constituent  members  of  the  gov- 
erning body  of  the  county,  the  county  court,  and  that 
they  constituted  the  means  or  agency  through  which  the 
Iej»:islature  was  to  retain,  by  constitutional  reservation, 
its  control  over  the  county  organization,  as  a  part  of  the 
political  framework  of  the  State.  The  intimate  relation 
between  the  justice  of  the  peace  and  his  civil  district  is 
also  shown,  not  only  by  the  provision  that  he  shall  be 
el(»cted  in  or  by  some  civil  district  of  the  county,  but  by 
the  further  provision  that  he  shall  continue  to  reside 
there,  and  that  his  removal  therefrom  shall  vacate  his 
office.  This  intimate  relation  is  further  emphasized  by 
the  acts  which  were  passed  in  1835,  soon  after  the  adop- 
tion of  the  constitution  of  1834,  and  which  may  be 
treated  as  a  legislative  construction  of  the  constitutional 
provision  (and  the  constitution  of  1834  is  the  same  as 
that  of  1870  on  the  point  in  question),  or  as.an  expres- 
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si  on  of  the  principles  contained  in  that  provision,  in  con- 
nection with  article  6,  section  1,  vesting  a  portion  of  the 
judicial  power  of  the  State  in  juMices  of  the  peace. 
These  provisions  appear  in  the  following  sections  of  the 
Code:      "Every  justice    of  the  peace  should  designate 
some  one  day  in  every  month  when  he  will  attend  at  his 
usual  place  of  residence,  or  at  some  other  convenient 
pla^e  in  his  district,  to  hear  and  determine  all  matters 
cognizable  before  him."     Section  4127  ( Shannon's  Code, 
section  5939).     By  sections  4135  (Shannon's  Code,  sec- 
tion 5947)  and  4136  (Shannon's  Code,  section  5948,)  it 
is  provided  that  there  may  be  an  interchange  between 
justices  under  certain  circumstances  therein  stated — as, 
for  example,  in  the  case  of  sickness,  disability,  or  absence 
from  his  district  of  a  justice  of  the  peace  having  a  case  in 
charge.     In   section   4137    (Shannon's   Code,     section 
5949)  it  is  provided  that,  in  case  of  the  temporary  ab- 
sence of  a  justice  of  the  peace  from  his  district  for  more 
than  three  months,  he  shall  deposit  his  dockets  and  pa- 
I>erSy  to  the  extent  of  unsettled  business,  with  the  near- 
est justice,  to  be  kept  and  acted  upon  as  required  by  law. 
By  section  4114  (Shannon's  Code,  section  5926)  to  4118 
(Shannon's  Code,  section  5930),  inclusive,  the  jurisdic- 
tion of  justices  of  the  peace  over  parties  in  the  trial  of 
civil  actions  is  made  to  depend  upon  the  civil  district  in 
which  the  parties,  plaintiff  or  defendant,  respectively, 
reside ;  that  is,  under  one  state  of  facts  there  set  out,  the 
suit  is  to  be  tried  in  the  civil  district  in  which  the  plain- 
tiff resides,  but  the  general  rule  is  laid  down  that  the 
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suit  must  be  tried^  unless  the  parties  consent  to  a  differ- 
ent place,  in  the  civil  district  in  which  the  defendant 
resides,  subject  to  certain  exceptions,  arising  from  the 
incompetency  or  absence  of  the  justices  of  the  peace  of 
the  civil  district  of  the  parties,  or  where  the  defendant 
lias  no  fixed  place  of  residence,  or  does  not  reside  in  the 
rountv. 

All  of  these  sections  were  taken  from'  the  Acts  of  1835- 
36,  p.  79,  c.  17,  except  section  4114,  which  was  taken 
from  the  Acts  of  1837-38,  p.  49,  c.  18.  Later,  in  1851-52 
(Code,  section  4121;  Shannon's  Code,  section  5933),  it 
was  provided  that  replevin  and  attachment  suits  should 
be  tried  in  the  civil  district  in  which  any  portion  of  the 
property  should  be  found.  Again,  in  1835  (Acts  1835- 
36,  p.  45,  c.  6),  it  was  provided  that  the  county  court,  in 
assigning  jurors  for  the  circuit  court,  should  so  dispose 
of  the  matter  as  that  one  of  the  jurors  thus  designated 
should  reside  in  each  one  of  the  civil  districts  of  the 
county,  if  practicable — otherwise,  as  nearly  so  as  pos- 
sible— ^and  that  the  justices  of  the  peace  from  each  civil 
district  should  have  the  right  to  designate  the  juryman 
from  that  district.  Code,  sections  3981-3986  (Shannon's 
Code,  sections  5793-5797. )  Finally,  in  1858— Code,  sec- 
tions 4147  (Shannon's  Code,  section  5959),  3590  (Shan- 
non's Code,  section  5355) ,  3609  ( Shannon's  Code,  section 
5374) — ^it  was  provided,  in  substance,  that  in  perform- 
ing his  judicial  functions  the  justice  of  the  peace  should 
preside  over  a  court  having  a  special  oflScer  attached 
thereto,  the  constable,  as  the  officer  of  this  court,  and 
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also  a  clerk ;  the  justice  of  the  peace  i)erforining  the  lat- 
ter function  in  addition  to  those  of  his  judicial  office. 

It  is  thus  seen  that  the  offices  of  the  several  justices  of 
the  peace  and  the  organization  by  civil  districts  are  com- 
pletely interwoven  and  that  they  are  practically .  inter- 
dependent. Aside  from  the  uses  to  which  they  are  put 
as  civil  divisions  for  election  purposes,  and  their  func- 
tion of  fixing  the  number  of  the  justices  of  the  peace  and 
constables  allowable  to  a  county,  and  as  furnishing  the 
base  upon  which  the  justices  of  the  peace  stand,  and 
from  which  they  proceed,  and  which  they  represent  in 
the  county  court,  the  civil  districts  have  but  little  mean- 
ing. It  has  been  held  that  they  cannot  be  endowed  with 
corporate  life,  or  have  delegated  to  them  the  power  of 
taxation.  lApscomh  v.  Deatiy  1  Lea,  546.  It  is,  indeed, 
the  justices  of  the  peace  who  are  the  true  expression  and 
potency  of  the  political  life  of  the  civil  districts,  in  our 
system.  Similarly,  the  justices  of  the  peace  are  depend- 
ent for  their  existence  upon  the  civil  districts,  inasmuch 
as  the  constitution  assigns  them  to  civil  districts  and 
Axes  their  number  by  the  number  of  the  latter,  and  a 
definite  apportionment  between  them. 

It  is  thus  seen  that  the  true  conception  indicated  by 
the  term  "justice  of  the  peace,"  as  disclosed  by  our  con- 
stitution and  statutes,  is  that  of  an  officer  having  both 
judicial  and  political  functions — ^judicial,  in  that  he 
holds  a  court  and  decides  matters  of  litigation  arising 
between  parties ;  political,  in  that  he  is  a  member  of  the 
quarterly  county  court,  which  is  the  governing  agency 
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justices  of  the  peaxre  .  .  .  elected  in  each  district  by 
the  qualified  voters  therein,  except  districts  including 
county  towns,  which  shall  elect  three  justices."  Const, 
art.  6,  section  15.  The  only  additional  power  which  it 
was  intended  the  legislature  should  exercise  in  respect 
of  the  number  of  these  officers  who  might  be  allowed  in 
a  civil  district  is  found  in  the  last  clause  of  the  section : 
"The  legislature  shall  have  power  to  provide  for  the  ap- 
pointment of  an  additional  number  of  justices  of  the 
peace  in  incorporated  towns."  The  maxim,  ^^Expressio 
uniu8  ewclu^io  alterius/'  controls  the  construction  in 
such  a  case. 

It  is  true  that  the  views  above  expressed  in  respect  of 
the  intimate  and  organic  relations  existing  between  tho 
justices  of  the  peace  and  the  civil  districts  of  the  county, 
and  between  the  justices  of  the  peace  and  the  incor- 
porated towns  which  elect  them,  lead  to  a  different  con- 
clusion from  that  reached  in  Cross  and  Mercer,  Ex  parte, 
supra.  We  have  examined  with  much  care  the  reason- 
ing of  that  case,  and  are  not  satisfied  with  it.  With  the 
greatest  deference  to  the  very  able  and  learned  judge 
who  prepared  the  opinion  in  that  case,  and  for  whose 
ability  we  entertain  profound  respect,  we  think  that, 
having  principally  in  his  mind,  and  combating,  the  anal- 
ogy attempted  to  be  drawn  between  the  case  of  the  jus- 
tices and  that  of  the  judges,  he  overlooked  several  ele- 
ments of  the  question  which  we  have  stated  above,  and 
which  we  think  are  essential  to  its  correct  determination. 
That  case  is  accordingly  overruled. 
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We  now  pass  to  the  question  whether  the  legislature 
may  control  the  number  of  civil  districts  by  the  passage 
of  special  laws. 

It  is  insisted  that  counties  are  but  arms  of  the  State 
government,  as  municipalities,  pure  and  simple,  are,  and 
that  the  legislature  may  act  upon  them  by  direct  and 
special  legislation,  just  as  it  can  upon  municipal  cor- 
porations. 

In  Luehrman  v.  Taanng  District,  2  Lea,  425,  433,  it 
was  held  that  municipal  corporations  were  under  the 
absolute  control  of  the  legislature,  and  might  be  abol- 
ished at  any  time,  in  its  discretion.  In  State  v.  Wilson, 
12  Lea,  246,  it  was  held  that  the  legislature  might,  by 
special  act,  amend  the  charter  of  a  particular  municipal 
corporation  by  name;  that  is,  by  an  act  referring  to  that 
-corporation  alone.  In  Ballentine  v.  Mayor  of  Pulaski, 
15  Lea,  633,  it  was  held  that  the  charter  of  Pulaski 
might  be  so  amended  by  special  act  as  "to  provide  for 
and  establish  a  system  of  free  schools  for  all  classes  of 
children  in  said  town,  between  the  ages  of  six  and 
twenty-one  years,"  and  so  as  to  authorize  the  board  "to 
levy  and  collect  a  tax  for  public  school  purposes  upon 
all  property  within  the  town  taxable  under  the  laws  of 
the  State,  and  also  upon  all  taxable  polls  and  priv- 
ileges^'' etc. 

In  Williams  v.  Nashville,  89  Tenn.,  487, 15  S.  W.,  364, 
the  court  had  under  consideration  a  special  act  enlarg- 
ing the  territorial  limits  of  Nashville.  It  was  objected 
that  the  act^  being  a  special  law,  fell  under  the  inhibition 
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contained  in  the  last  clause  of  const  art.  11,  section  8, 
that  "no  corporation  shall  be  created  or  its  power  in- 
creased or  diminished  by  special  law."  The  court  held 
that  this  clause  applied  only  to  private  corporations,  and 
not  to  municipal  corporations. 

A  general  law  had  been  passed  in  1883  (Acts  1883, 
p.  141,  c.  114)  prescribing  a  mode  in  which  territory 
adjoining  any  municipal  corporation  organized  under 
this  act  might  be  brought  within  the  corporate  limits^ 
Nashville's  city  government  at  the  time  in  question  had 
been  organized  under  that  act  Sections  1601  and  1602 
of  the  Code  also^  prescribed  the  mode  in  which  territory 
adjoining  any  municipality  might  be  "added  thereto  and 
included  in  the  corporate  limits  thereof." 

It  was  contended  that  these  were  general  laws,  and 
that,  so  long  as  they  remained  upon  the  statute  books 
unrepealed,  there  were  no  other  means  by  which  the  cor- 
porate boundaries  of  any  town  or  city  could  be  enlarged, 
and  that  the  special  act  in  question,  enlarging  the  boun- 
daries of  Nashville,  was  inhibited,  because  forbidden  by 
the  first  clause  of  section  8  of  the  said  article  11  of  the 
constitution,  which  provides  that  "the  legislature  shall 
have  no  power  to  suspend  any  general  law  for  the  benefit 
of  any  particular  individual,  nor  to  pass  any  law  for 
the  benefit  of  individuals  inconsistent  with  the  general 
laws  of  the  land."  Speaking  to  this  subject,  the  court 
said: 

"The  statutes  referred  to  are  general  laws  in  the  sense 
that  they  present  the  same  method  of  annexation  to  dt- 
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izens  and  freeholders  in  territory  to  which  they  apply, 
respectively,  throughout  the  State;  but,  pertaining  as 
they  do,  exclusively  to  municipalities  in  their  political 
aspect,  which  may  always  be  controlled  as  well  by 
special  as  by  general  legislation,  they  do  not  stand  in 
the  way  of  the  act  in  question  here,  or  render  it  uncon- 
stitutional. By  their  passage  the  legislature  did  not 
surrender,  and  could  not  have  surrendered,  its  powers 
and  obligations  to  enlarge  or  diminish  the  corporate 
limits  of  any  town  or  city  when  the  public  exigency  de- 
mands that  it  should  be  done.  Incorporated  towns  and 
cities  are  but  arms  or  instrumentalities  of  the  State  gov- 
ernment— creatures  of  the  legislature,  and  subject  to  its 
control  at  will.  It  may  establish  and  abolish  at  pleas- 
ure. Luehrman  v.  Taxing  District y  2  Lea,  433 ;  State  v. 
Waggoner y  88  Tenn.,  293,  12  S.  W.  721;  Cooley,  Const. 
Lim.,  230,  231. 

"To  hold  that  the  legislature  could  not  enlarge  the 
corporate  limits  by  an  act  passed  for  that  purpose 
would  be  to  deny  that  it  could  create  or  abolish,  for  the 
greater  includes  the  lesser,  in  law  as  in  mathematics." 

"Again,  the  act  complained  of  is  not  inconsistent  with 
the  general  laws  of  the  land,  because  by  these  laws,  the 
power  to  create  or  abolish,  enlarge  or  diminish,  munici- 
palities, is  reposed  in  the  legislature."  Williams  v. 
Nashville,  89  Tenn.,  491,  15  S.  W.,  365. 

Yet  municipal  corporations  are  not  wholly  free  from 
the  operation  of  article  11,  section  8,  of  the  constitu- 
tion.    In  City  of  Memphis  v.  Fishery  9  Baxt,  239,  a  law 
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was  held  void,  as  being  partial,  which  undertook  to 
authorize  municipal  corporations  of  35,000  inhabitants 
or  more  to  institute  suits,  either  at  law  or  in  equity,  in 
any  of  the  State  courts,  without  giving  bond  for  costs^ 
and  also  to  prosecute  appeals,  writs  of  error,  attach- 
ments, injunctions,  etc.,  without  giving  security  for 
costs.  The  court,  in  support  of  this  holding,  said: 
"While  municipal  corporations  are  in  some  sense  public 
bodies  having  powers  conferred  on  them  appertaining 
to  sovereignty,  such  as  the  power  to  levy  and  collect 
taxes,  yet,  in  another  aspect,  as  when  they  become 
suitors  or  are  sued  in  courts,  they  stand  as  individuals. 
In  this  latter  view,  municipal  corporations  must  be  gov- 
erned by  the  general  law,  and  can  have  no  ^general  law 
suspended  for  their  benefit,  nor  any  law  passed  for  their 
benefit  inconsistent  with  the  general  law  of  the  land.^ 
Article  11,  section  8,  const  Tenn." 

In  Hatcher  and  Lea  v.  State^  12  Lea,  368,  an  act  was 
held  void,  as  being  partial,  which  so  amended  chapter 
23,  Acts  1877 — the  "four-mile  law" — ^as  to  make  the  sale 
of  liquors  unlawful  only  in  municipal  corporations  or- 
ganized under  chapter  127,  Acts  1881,  allowing  sales  to 
be  made  in  all  other  municipalities.  In  stating  the 
reason  for  the  decision,  the  court  said:  "The  ground 
on  which  the  act  of  1877  was  held  to  be  a  law  of  the 
land,  and  therefore  constitutional,  was  that  the  act  ex- 
tended to  and  embraced  all  persons  who  were  or  might 
come  into  the  like  situation  and  circumstances,  by 
which,  we  take  it,  was  meant  to  all  the  incorporated 
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towns  of  the  Stata  .  .  .  But  that  principle  does. 
not  cover  the  amendment  now  before  us.  This  is  not  a 
law  governing  all  of  the  municipalities  of  the  State,  but 
only  such  as  are  organized  under  the  act  of  1881. 
.  .  .  It  would  be  as  well  to  say  it  shall  be  lawful  to 
sell  liquors  in  all  counties  of  the  State  except  those  or- 
ganized since  the  constitution  of  1870,  or  in  any  one  of 
the  original  civil  districts  of  the  county,  but,  as  to  all 
newly  laid  off  civil  districts  in  the  various  counties  of 
the  State,  that  sale  shall  be  prohibited.  This  is  beyond 
the  competency  of  the  l^islature  to  do,  is  a  pai'tial  an<i 
not  a  general  law  in  any  sense  of  the  word,  and  therefore 
not  a  law  of  the  land,  under  the  constitution." 

In  Williams  v.  Tcuving  District^  16  Lea,  537,  538,. 
Cooper,  J.,  harmonizing  the  two  classes  of  cases,  said : 
"It  is  very  true  that  a  provision  of  a  municipal  charter 
which  undertakes  to  make  a  law  for  or  in  regard  to  that 
municipality  different  from  the  general  law,  or  to  with- 
draw from  the  operation  of  a  general  law,  applicable 
to  all  municipal  corporations,  a  particular  corporation, 
or  class  of  such  corporations,  would  be  obnoxious  to 
the  clause  of  the  constitution  last  cited,  because  not 
the  law  of  the  land.  Mayor  of  Alexandria  v.  Dearmon, 
2  Sneed,  104 ;  Hatcher  v.  State,  12  Lea,  368.  But  the 
particular  franchises  or  rights  granted  to  municipal 
corporations  have  never  been  held  to  fall  within  the 
prohibitions  of  article  11,  section  8.  For  such  fran- 
chises are  extended  to  any  member  of  the  community 
who  may  become  a  member  of  the  corporation.    And  be- 
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sides,  such  a  construction  of  that  provision  of  the  con- 
stitution would  deprive  the  legislature  of  the  power  to 
make  exceptional  provisions  for  particular  municipali- 
ties or  classes  of  municipalities."  When  this  is  read  in 
connection  with  the  language  quoted  supra  from  Wil- 
liams V.  Nashville,  89  Tenn.,  491,  15  S.  W.,  364,  a  true 
harmony  between  the  two  classes  of  cases — those  hold- 
ing that  municipal  corporations  are  not  subject  to  con- 
stitution, article  11,  section  8,  and  those  holding  that 
they  are  subject  to  it — ^seems  to  be  attained. 

The  question  now  to  be  determined  is,  how  far  are 
counties  controlled  by  the  analogy  furnished  by  munic- 
ipal corporations? 

In  the  first  place,  it  should  be  premised  that  one  rea- 
son given  for  the  plenary  power  of  the  legislature  over 
municipal  corporations — the  power  to  create  and  de- 
stroy— does  not  exist  in  the  case  of  counties.  The  leg- 
islature can  create  a  county,  but  it  cannot  destroy  one, 
without  the  consent  of  the  people,  composing  such 
county.  James  County  v.  Hamilton  County,  89  Tenn., 
237,  14  S.  W.,  601. 

On  turning  to  the  authorities,  we  find,  as  in  respect 
of  municipal  corporations,  two  lines  of  decisions — one 
holding  that  article  11,  section  8,  of  the  constitution, 
applies  to  legislation  affecting  counties;  and  the  other, 
that  it  does  not  An  examination  of  these  cases  will 
disclose  the  reasons  upon  which  they  rest 

The  cases  which  hold  that  the  section  above  referred 
to  does  apply  are  State  v.  Burnett,  6  Heisk.,  188,  189; 
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Sutton  V.  state,  96  Tenn.,  696,  36  S.  W.,  697,  33  L.  R. 
A.,  589;  Woodard  v.  Brien,  14  Lea,  520;  Burkholtz  v. 
State,  16  Lea,  71 ;  Mayor  v.  Dearmon,  2  Sneed,  119 ; 
Weaver  v.  Davidson  County,  104  Tenn.,  315,  328,  et  seq., 
59  8.  W.,  1105;  Pope  v.  Phifer,  3  Heisk.,  695,  698,  701- 
704.  Those  cases  which  hold  that  the  legislature  may 
pass  special  acts  in  favor  of  counties  notwithstanding 
article  11,  section  8,  and  article  1,  section  8,  are  Moore 
V.  State,  5  Sneed,  510 ;  State  v.  Leonard,  86  Tenn.,  487, 
7  8.  W.,  453;  State  v.  Moloney,  92  Tenn.,  68,  20  S.  W., 
419 ;  State  v.  Nine  Justices,  90  Tenn.,  726, 18  S.  W.,  393 ; 
Lauderdale  County  v.  Fargason,  7  Lea,  153  (overruling 
Wallace  v.  County,  3  Shannon's  Cas.,  553) ;  and  Bur- 
nett V.  Moloney,  97  Tenn.,  697,  702,  703,  37  S.  W.,  689, 
34  L.  R.  A.,  541. 

We  have  arranged  the  foregoing  cases  in  their  logical 
order,  rather  than  in  the  order  of  time  in  which  the 
opinions  were  delivered  and  published. 

In  State  v.  Burnett,  an  act  was  held  unconstitutional, 
as  being  partial,  because  it  remitted  to  the  citizens  of 
Roane  county,  alone,  the  taxes  collected  for  a  certain 
year.  The  court  said :  "The  general  law  appropriates 
the  taxes  collected  in  1864  in  the  various  counties  of  the 
State  to  the  general  purposes  of  the  government,  as 
State  revenue.  This  act  suspends  this  general  law  as  to 
Roane  county,  and,  for  the  benefit  of  the  individuals 
who  paid  those  taxes  in  that  county,  directs  them  to  be 
refunded  to  them.     In  other  words,  the  act  undertakes 

111  Tenn— 18 


274  TENNESSEE  REPORTS.  [Vol.  Ul 


The  RedlstrlctitiiS  Cases. 


to  donate  to  certain  individuals  in  Roane  county^  out 
of  the  treasury  of  the  State^  the  several  amounts 
paid  by  them  into  the  treasury  in  1864,  but  confers 
no  such  benefit  on  the  other  individuals  in  other 
counties  of  the  State  who  had  made  like  payments  into 
the  treasury.  The  statement  of  the  proposition  exposes 
its  unconstitutionality,  without  further  remark."  This 
case  was  commented  upon  and  approved  in  Demoville 
&  Co.  V.  Davidson  County,  87  Tenn.,  221,  222,  10  S.  W., 
353,  and  again  it  was  approved  in  Sutton  v.  State,  96 
Tenn.,  703,  36  8.  W.,  697,  33  L.  R.  A.,  589. 

In  Sutton  v.  State,  an  act  forbidding  the  owners  of 
live  stock  in  certain  counties  (designated  by  reference 
to  a  certain  population  under  the  census  of  1890)  to 
allow  said  live  stock  to  run  at  large,  under  penalty  of 
suffering  a  lien  upon  the  animals  for  damage  done,  and, 
in  addition  thereto,  suffering  a  fine,  was  held  to  be  un- 
constitutional, because  in  violation  of  article  1,  section 
8,  of  the  constitution,  and  also  in  violation  of  article 
11,  section  8.  The  court  said:  "The  act  violates  sec- 
tion 8  of  article  1  of  the  constitution,  by  imposing  the 
burden  of  a  fine  and  a  lien  upon  citizens  of  some  coun- 
ties, and  not  upon  like  citizens  in  other  counties  that 
are  or  may  be  in  the  like  situation  and  circumstances; 
and  it  violates  the  first  clause  of  section  8,  article  11, 
of  the  constitution,  by  conferring  the  advantage  of  a 
penal  law  and  a  property  lien  upon  citizens  of  some 
counties,  which  cannot,  by  the  same  law,  be  extended 
to  like  citizens  of  other  counties  that  are  or  may  be  in 
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like*  situation  and  circumstances."  96  Tenn.,  705,  706, 
36  S.  W.,  699,  33  L.  *R  A.,  589. 

In  Woodaa-d  v.  Brien,  a  law  was  held  to  be  in  violation 
of  article  11,  section  8,  which  made  provisions  for  the 
citizens  of  Davidson  and  Shelby  counties,  in  respect  of 
judgment  liens,  different  from  those  obtaining  in  the 
other  counties  of  the  State.  The  reasons  are  given  on 
pages  523  and  524  of  the  report  (14  Lea),  and  are  sub- 
stantially the  same  as  those  mentioned  und^  the  ease 
just  referred  to. 

In  Burkholtz  v.  StatCy  an  act  was  held  to  be  in  viola- 
tion of  article  11,  section  8,  which  allowed  owners  of 
race  tracks  to  bet  on  races,  sell  pools,  etc.,  on  races  run 
on  their  tracks,  or  on  races  run  out  of  the  State^  pro- 
vided the  bets  were  made,  etc.,  in  the  county  in  which 
the  tracks  lay — ^two  counties  (by  a  population  test) 
1>eing  excluded  therefrom ;  that  is,  Shelby  and  Davidson, 
or  (the  construction  being  doubtful)  all  of  the  other 
counties  except  Shelby  and  Davidson. 

In  Mayor  v.  Dearmon,  the  act  passed  upon  by  the 
court  was  chapter  111,  section  10,  page  171,  Acts  1847- 
48.  This  act  made  it  the  duty  of  the  sheriff  of  De  Kalb 
county  to  hold  the  election  for  town  officers,  aldermen, 
etc.,  on  the  second  Monday  of  February  of  each  and 
every  year ;  and,  for  failure  to  hold  said  election,  it  pro- 
vided that  the  sheriff  should  forfeit  and  pay  the  sum 
of  f50.  Speaking  to  this  statute,  the  court  said :  ^^There 
are  more  than  seventy  sheriffs  in  the  State.  This  act 
of  assembly  prescribes  a  penalty  against  the  sheriff  of 
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De  Kalb,  or  deprives  him  of  his  property,  for  not  per- 
forming a  certain  duty.  To  make  this  l^islation  the 
law  of  the  land,  it  would  have  to  be  applied  to  all  other 
sheriffs  in  the  State  of  whom  the  like  duties  are  re- 
quired. The  act,  then,  does  not  apply  to  and  affect  all 
persons  or  officers  who  are  or  may  be  in  the  same  situa- 
tion and  circumstances,  and  is  therefore  partial  and 
limited  in  its  operation,  and  consequently  not  the  law 
of  the  land  in  the  sense  of  the  constitution." 

In  Weaver  v.  Davidson  County^  the  question  arose  in 
respect  of  the  salaries  of  certain  county  officers.  By 
the  second  section  of  the  act  there  under  examination, 
the  counties  of  the  State  were  divided  into  four  classes, 
and  the  salaries  were  graded  according  to  these  classes 
among  the  several  county  officers.  By  section  8  of  that 
act  there  was  a  restriction  placed  upon  the  number  of 
deputies  to  be  allowed  to  the  several  county  officers  in 
counties  of  the  first  class,  and  in  counties  of  the  third 
class,  and  also  a  restriction  upon  the  salaries  to  be  al- 
lowed the  officers  in  these  two  classes.  In  counties  of 
the  second  class,  however,  there  was  no  restriction  what- 
ever as  to  the  number  of  deputies,  or  as  to  the  amount 
of  the  salaries  to  be  allowed  the  deputies,  except  the 
uncontrolled  discretion  of  the  county  court.  Knox  and 
Hamilton  were  the  only  counties  in  the  second  clasa 

Again,  while  the  number  of  deputies  and  the  amount 
of  the  salaries  in  the  first,  third,  and  fourth  classes  of 
counties,  as  fixed  by  section  2  of  the  act,  and  in  the 
first  and  third,  as  by  section  8,  were  regulated  and 
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graded  according  to  the  population  of  the  respective 
i-lasses  of  counties,  no  such  basis  of  grading  was  fixed 
by  the  act  as  to  the  second  class.  The  county  court  in 
the  counties  of  the  second  class  (Knox  and  Hamilton) 
could,  under  the  act,  give  more  deputies  with  greater 
salaries  than  could  be  fixed  in  counties  of  the  first  class, 
which  had  nearly  double  the  population. 

On  account  of  these  partial  provisions^  no  reason 
being  apparent  for  the  distinction  made,  it  was  held  that 
the  act  w^s  unconstitutional,  as  being  in  violation  of 
article  11,  section  8. 

In  Pope  V.  Phifer,  an  act  which  undertook  to  displace, 
in  certain  counties  named,  the  quarterly  county  court, 
and  to  substitute  therefor  a  board  of  three  commis- 
sioners, was  held  unconstitutional,  on  the  ground  that 
the  county  court,  being  a  constitutional  court,  could  not 
be  abolished,  and  apparently  because  also  in  violation 
of  article  1,  section  8,  and  of  article  11,  section  8. 

We  now  turn  to  the  second  class  of  cases  above  re- 
ferred to.  In  Moore  v.  State  the  court  had  under  con* 
sideration  an  act  of  the  18th  of  February,  1858  (chap- 
ter 38,  page  46,  Acts  1857-58),  which  established  the 
office  of  county  judge  for  the  counties  of  Davidson, 
Shelby,  Knox,  Montgomery,  and  Williamson.  This  act 
was  attacked  as  being  in  violation  of  article  11,  section 
7,  of  the  constitution  of  1834.  This  section  is  identical 
with  section  8  of  article  11  of  the  constitution  of  1870, 
except  the  last  clause  (that  concerning  the  creation  of 
corporations),  which  has  no  bearing  upon  the  phase  of 


278  TENNESSEE  REPORTS.  [Vol.  Ill 


The  Redistrictlne:  Cases. 


the  question  which  we  have  under  examination  in  the 
present  inquiry.  The  court  said:  "We  think  the  act 
is  not  obnoxious  to  this  objection.  The  policy  of  mar- 
ring the  uniformity  and  symmetry  of  a  general  system 
by  the  establishment  of  these  local  courts  may  well  be 
questioned^  but  that  the  power  to  do  so  abides  in  the 
legislature,  we  cannot  doubt.  They  have  exercised  it  in 
establishing  a  criminal  as  well  as  common  law  and 
chancery  court  at  Memphis,  at  Nashville  a  criminal 
court,  a  common-law  court  in  Chattanooga,  and  perhaps 
in  other  instances.  The  constitutionality  of  these  acts 
has  never,  so  far  as  we  are  aware,  been  questioned,  al- 
though they  have  exercised  jurisdiction  of  the  lives  and 
fortunes  of  individuals.  Such  acts  are  not  partial  in 
the  s«ise  of  the  clause  referred  to.  The  office  created 
is  open  to  all  the  citizens  equally, "  in  the  prescribed 
limits,  and  the  jurisdiction  conferred  operates  upon  all 
alike  who  may  fall  within  its  range.  That  provision, 
it  is  presumed,  only  has  reference  to  acts  conferring 
privileges  and  benefits,  affecting  rights,  or  imposing 
penalties.  It  is  with  the  legislature  to  determine  how 
many  and  what  kind  of  courts  are  required  for  the  ad- 
ministration of  justice,  and  what  shall  be  the  character 
and  limits  of  the  jurisdiction  of  each.  They  may  like- 
wise christen  the  presiding  officer  with  any  name  or  title 
they  may  consider  most  appropriate.  They  might 
have  denominated  the  officer  in  question  a  chairman,  a 
(*hief  squire,  a  president,-  or  presiding  officer,  as  well  as 
a  judge.     This  could  not  affect  the  validity  of  the  act 
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by  which  he  is  brought  into  existence,  or  the  extent  of 
his  jurisdiction/' 

In  State  v.  Leona/rd  and  in  State  v.  Moloney,  the 
power  of  the  legislature  to  create  a  county  judge  for  a 
given  county  by  a  special  act  is  rested  upon  article  6, 
section  1,  of  the  constitution  of  1870.  Upon  this  sub- 
ject it  is  said  in  the  first  of  these  cases  (page  487,  86 
Tenn.,  and  page  454,  7  S.  W. ) :  "In  the  passage  of  this 
law"  [an  act  creating  a  county  judge  for  Marshall 
county]  "the  legislature  acted  under  its  constitutional 
authority  to  create  originally,  or  by  amendment  of  an 
existing  court  system,  an  inferior  court/'  That  section 
reads :  "The  judicial  power  of  this  State  shall  be  vested 
in  one  supreme  court,  and  in  such  circuit,  chancery,  and 
other  inferior  courts,  as  the  legislature  shall  from  time 
to  time,  ordain  and  establish ;  in  the  judges  thereof,  and 
in  justices  of  the  peajce.  The  legislature  fnay  also  vest 
such  jurisdiction  in  corporation  courts  as  may  be 
deemed  necessary.  Courts  to  be  holden  by  justices  of 
the  peace  may  also  be  established." 

Article  6,  section  1,  of  the  constitution  of  1834,  which 
was  in  existence  when  Moore  v.  State  was  decided,  was 
as  follows :  "The  judicial  power  of  this  State  shall  be 
vested  in  one  supreme  court;  and  such  inferior  courts 
as  the  legislature  shall,  from  time  to  time,  ordain  and 
establish,  and  the  judges  thereof;  and  in  justices  of  the 
peaca  The  legislature  may  also  vest  such  jurisdiction 
as  may  be  deemed  necessary  in  corporation  courts." 

In  State  V.  Nine  Justices,  an  act  was  under  consider- 
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ation  which  gave  Chattanooga  certain  additional  jus- 
tices of  the  peace.  It  was  insisted  that  this  act  was  in 
violation  of  article  11,  section  8,  of  the  constitution. 
In  disposing  of  this  objection  the  court  referred  to  the 
last  clause  of  article  6,  section  15,  of  the  constitution 
of  1870,  which  reads  as  follows :  "The  legislature  shall 
have  power  to  provide  for  the  appointment  of  an  addi- 
tional number  of  justices  of  the  i)eace  in  incorporated 
towns." 

After  quoting  this  elause,  the  opinion  (page  726,  90 
Tenn.,  and  page  393,  18  S.  W. )  proceeds :  "This  court 
is  unanimously  of  the  opinion  that  any  special  act  of 
the  legislature  giving  to  any  incorporated  town  power  to 
elect  any  definite  number  of  justices  of  the  peace  would 
be  within  the  saving  of  this  last-mention^  clause,  be- 
cause it  is  a  subject  upon  which  the  legislature  has  the 
express  power  to  pass  special  laws.^'  On  first  impres- 
sion this  would  seem  to  be  an  authority  applicable  to 
municipal  corporations  alone,  and  not  to  counties;  but, 
inasmuch  as  such  justices  of  the4>eace  are  county  offi- 
cers, it  is  apparent  that  it  has  a  direct  bearing  upon  thm 
power  of  the  legislature  to  legislate  by  special  act  for 
the  benefit  of  the  counties. 

In  Wallace  v.  County  Court,  3  Shannon's  Cas.,  442,  it 
was  held  that  the  legislature  could  not  empower  counties^ 
by  special  laws,  to  make  subscriptions  in  favor  of  rail- 
way enterprises ;  but  in  Lauderdale  County  v.  Fargason, 
supra,  this  case  was  expressly  Overruled.  In  the  Far- 
gason  Case  it  was  not  denied  that  counties  were,  in  gen- 
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eral,  under  the  protection  of  the  constitution  as  against 
partial  laws^  but  the  court  placed  its  conclusion  on  the 
ground  that  the  power  was  given  by  article  2,  section 
29,  of  the  constitution  of  1834 ;  the  subscription  of  Lau- 
derdale county  having  been  made  while  that  constitu- 
tion was  in  force.  The  section  referred  to  reads  as  fol- 
lows: "The  general  assembly  shall  have  power  to  au- 
thorize the  several  counties  and  incorporated  towns,  in 
the  State,  to  impose  taxes  for  county  and  corporation 
purposes,  respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law,"  etc. 

'  The  argument  in  the  opinion  is  based  on  three  lines 
of  thought :  First,  that  the  power  had  long  been  recog- 
nized ajid  unquestioned;  second,  that  the  power  con- 
ferred was  to  be  exercised  in  favor  of  both  counties  and 
incorporated  towns,  and  that  "it  has  never  been  con- 
tended by  anyone  that  a  municipal  corj)oration  could 
not  be  authorized  by  a  special  law  to  make  contracts,  and 
to  levy  taxes  to  meet  them ;  and,  third,  that  the  use  of 
the  word  "several"  indicated  that  the  power  was  to  be 
exercised  for  the  benefit  of  individual  counties  and  in- 
corx)orated  towns. 

In  Burnett  v.  Moloney ^  the  court  had  under  considera- 
tion an  act  authorizing  the  county  court  of  Knox  county 
to  issue  the  bonds  of  said  county  for  building  a  bridge 
across  the  Tennessee  river  at  the  south  end  of  Gay 
street,  Kiioxville. 

Among  other  objections  raised  against  the  act  in  that 
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case,  one  was  that  the  act  was  repugnant  to  article  11, 
section  8,  of  the  constitution,  and  therefore  void. 

This  general  objection  was  divided  by  the  court  into 
two  parts,  as  follows :  "Is  the  act  in  question  obnoxious 
to  the  constitutional  objections  which  plaintiffs  make 
to  it?  These  objections  are,  first,  that  it  was  passed 
for  the  benefit  of  Knox  county  alone,  granting  to  it  a 
right  or  power  not  extending  to  any  other  county ;  and, 
secondly,  that  it  is  an  effort  to  increase  the  powerjf  of 
this  county  by  special  law,  and  it  is  assumed  that  they 
are  sustained  by  section  8  of  article  11  of  our  consti- 
tution." After  quoting  the  provisions  of  the  constita- 
tion  bearing  upon  the  subject,  the  court  disposed  of  the 
objections  as  follows:  "The  objection  here  raised  has 
been  set  at  rest  by  this  court,  and  against  the  contention 
of  the  plaintiffs.  In  the  case  of  Lauderdale  County  v. 
Fargason,  7  Lea,  153,  it  was  considered  and  determined, 
the  court  saying :  ^It  has  never  been  contended  by  any- 
one that  a  municipal  corporation  could  not  be  author- 
ized by  a  special  law  to  make  contracts,  and  levy  taxes 
to  meet  them.'  So  it  was  held  in  that  case  that  certain 
acts  of  the  l^islature,  providing  that  the  couny  court 
of  any  county  through  which  the  line  of  the  Mississippi 
River  Railroad  was  proposed  to  be  run  might,  under 
certain  conditions,  subscribe  to  the  capital  stock  of  the 
company,  were  not  amenable  to  section  7  of  article  11 
of  the  constitution  of  1834.  This  decision  has  never 
been  disturbed  by  any  subsequent  holding.  On  the 
contrary,  if  not  by  direct  reference,  yet  by  necessary 
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implication,  it  was  approved  in  the  case  of  Williams  v. 
Nashville,  89  Tenn.,  487  [15  S.  W.,  364],  arising  under 
the  present  constitution. 

"The  second  of  these  objections  going  to  the  unconsti- 
tutionality of  this  act,  is  disposed  of  in  State  v.  Wilson, 
12  Lea,  246 ;  Ballentine  v.  Mayor  of  Pulaskiy  15  Lea, 
633 ;  and  Williams  v.  Nashville,  supra." 

From  this  examination  it  is  apparent  that  State  v. 
Burnett,  Sutton  v.  State,  Woodard  v.  Brien,  and  Burk- 
holtz  V.  State  may  all  be  ranged  under  the  principle  that 
no  benefit  shall  be  conferred  or  no  burden  imposed  upon 
the  citizens  of  any  given  county,  which  by  the  same  act 
is  not  conferred  upon  or  imposed  upon  all  of  the  citizens 
of  all  of  the  other  counties  in  the  State  who  may  be 
able  to  bring  themselves,  or  may  be  brought,  within  the 
terms  of  the  act  conferring  the  benefit  or  imposing  the 
burden,  and  that  Mayor  v.  Dearmon  and  Weaver  v.  Da- 
ridson  County  fall  under  the  same  principle;  substi- 
tuting the  "same  class  of  oflBicers''  for  the  word  "citizens'^ 
in  the  preceding  statement.  It  is  apparent,  therefore, 
that  these  cases  do  not  oppose  the  hypothesis  that  the 
legislature  may  pass  special  laws  for  the  regulation  of 
individual  counties,  by  name,  as  arms  of  the  State  gov- 
ernment, or  subordinate  political  entities,  as  distin- 
.  guished  from  the  personal  relations  of  their  several 
citizens. 

It  is  equally  obvious  that  while  Moore  v.  State,  State 
V.  Leonard,  State  v.  Moloney,  State  v.  Nine  Justices, 
Lauderdale  County  v.  Fargason,  and  Burnett  v.  Mor 
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loney  (as  to  its  first  point)  do  not  necessarily  establish 
the  hypothesis,  inasmuch  as  they  rest  upon  special 
clauses  of  the  constitution  which  were  held  to  confer 
or  permit  the  power  of  special  legislation  in  respect  of 
matters  falling  thereunder,  yet  they  furnish  very  useful 
analogies  that  point  to  the  conclusion  indicated  by  the 
hypothesis  just  referred  to. 

It  is  equally  apparent  that  Pope  v.  Phifer  seems  to 
stand  squarely  across  the  way,  and  to  hold,  in  substance^ 
that  the  counties  cannot  be  regulated,  even  as  govern- 
mental agencies,  by  special  laws.  On  the  contrary,  the 
determination  of  the  second  point  in  Burnett  v.  Moloney 
seems  to  have  been  based  upon  the  principle  that  the 
counties  stand  as  arms  of  the  State  government,  just 
as  do  municipal  corporations,  and  may  be  regulated 
in  the  same  way  by  special  laws. 

The  logical  result,  however,  of  the  decision  upon  the 
second  point  in  Pope  v.  Phifer,  if  extended  to  the  far- 
thest boundary  of  the  doctrine  taught,  consistent  with 
the  language  used,  would  deny  to  the  legislature  the 
right  to  deal  with  the  counties  by  special  laws,  whether 
considered  in  their  relation  of  governmental  agencies^ 
or  in  respect  of  those  sections  of  the  constitution  which 
have,  in  the  several  C€ises  referred  to  supra,  been  con- 
strued to  permit  the  passage  of  special  laws ;  and  so  that 
case  would  be  brought  into  conflict  with  those  cases, 
nearly  all  of  which  are  more  recent,  and  all  of  them  of 
undoubted  authority.  Again,  the  reasoning  in  Pope  v. 
Phifer,  in  determining  what  we  have  denominated  its 
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second  point,  is  perhaps  too  broad,  if  given  the  full  scope 
which  the  generality  of  the  language  used  would  seem 
to  indicate,  since,  in  settling  a  question  of  constitutional 
law,  it  is  not,  in  truth,  a  matter  of  observation  or  remark 
as  to  the  fidelity  of  the  several  members  of  the  legisla- 
ture in  representing  their  separate  constituencies,  or  of 
their  recreancy  to  duty  in  vexing  with  unwholesome  and 
oppressive  laws  the  constituencies  of  other  members, 
but,  on  the  contrary,  it  is  always  a  question  of  power, 
under  a  true  construction  of  the  constitution. 

So  Pope  V.  Phifer  must  be  considered  in  respect  of  the 
question  before  the  court  in  that  case.  It  was  there  de- 
termined that  the  quarterly  county  court  was  a  consti- 
tutional court,  and  could  not  be  displaced  by  a  board  of 
commissioners. 

It  was  further  held  that,  if  a  board  of  commissioners 
could  be  lawfully  substituted  for  the  quarterly  court  in 
any  county,  it  would  have  to  be  so  substituted  in  all; 
that  is,  that  so  radical  a  change  in  the  fundamental  or- 
ganization of  the  counties  could  not  be  made,  if  at  all, 
except  by  a  general  law.  The  first,  however,  having 
been  determined  against  the  act — that  is,  that  there 
could  be  no  such  substitution  at  all — the  second  point 
became  a  mere  abstraction. 

Therefore  that  case,  as  to  the  point  referred  to,  offers 
no  obstacle  to  the  determination  of  the  present  one  upon 
what  we  deem  to  be  the  true  ground. 

The  question,  of  course,  turns  upon  the  construction 
which  shall  be  given  to  section  15  of  article  6  of  the 
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constitution.  That  section  has  been  reproduced^  in  sub- 
stance,  in  a  preceding  part  of  this  opinion,  to  which  we 
refer. 

As  we  have  already  pointed  out,  it  has  been  held 
{State  V.  Nine  Justices,  supra)  that  the  last  provision 
in  that  section  may  be  enforced  by  special  laws.  YtHiat 
is  there,  in  sound  reason,  to  prevent  the  first  provisicm 
from  being  so  enforced? 

It  is  said  that  the  power  of  the  legislature  over  the 
subject  was  exhausted  when  the  sections  of  the  Code 
(sections  77  to  81  of  the  Code  of  1858;  Shannon's  Code, 
sections  95-99)  were  enacted.  But  it  is  a  principle  of 
constitutional  law,  recognized  in  this  State,  that  the 
power  of  the  legislature  over  all  matters  of  l^islation 
within  its  domain  is  never  exhausted,  and  that  the  only 
question  in  any  case  is,  has  it  been  constitutionally  ex- 
ercised? Ballentine  v.  Mayor  of  Pulaski^  15  Lea,  639; 
Leeper  v.  State,  103  Tenn.,  502,  53  S.  W.,  962,  48  L.  R 
A.,  167.  Moreover,  the  sections  of  the  Code  referred  to 
were  enacted  some  in  1835,  and  the  others  when  the 
Code  of  1858  went  into  effect;  hence  all  of  them  before 
the  making  of  the  constitution  of  1870.  If  the  people 
of  the  State,  acting  in  their  sovereign  capacity,  when 
they  made  that  constitution,  deemed  that  the  sectiona 
of  the  Code  referred  to  contained  the  final  word  upon 
that  subject,  then  the  provision  contained  in  the  first 
sentence  of  section  15  of  article  6  was  an  idle  pronounce- 
ment     Contrariwise,  if  that  provision  is  a  valid  one^ 
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which  no  one  can  doubt,  then  the  sections  of  the  Code 
referred  to  can  raise  no  obstacle  to  its  enforcement 

It  is  said  that  to  uphold  laws  such  as  these  which  we 
liave  under  examination  in  the  case  before  the  court 
would  be  to  sanction  special  legislation,  acts  suspend- 
ing a  general  law  for  the  purpose  of  conferring  a  bene- 
fit or  imposing  a  burden  upon  a  few  counties  to  the  ex- 
clusion of  the  other  counties  of  the  State,  and  therefore 
acts  in  violation  of  the  constitution.     The  rule  is  gen- 
eral, of  course,  that  the  legislature  can  pass  no  special 
act     But  we  have  seen  that  there  are  exceptions  to  this 
rule — ^for  example,  in  respect  of  municipalities,  in  cer- 
tain aspects  above  considered ;  likewise  counties,  in  cer- 
tain aspects  to  which  we  have  already  referred.     We 
have  seen  that  special  laws  may  be  passed  for  the  pur- 
pose of  empowering  counties  to  make  contracts  and  im- 
pose taxes  for  the  purpose  of  making  internal  improve- 
ments, and  for  other  county  purposes;  that  special  acts 
may  be  passed  for  the  benefit  of  individual  counties, 
creating  county  judges  therefor;  also  that  special  acts 
may  be  passed  for  the  benefit  of  individual  counties, 
authorizing  the  municipal  corporations  therein  to  elect, 
for  the  benefit  of  the  county,  justices  of  the  peace,  addi- 
tional to  the  number  provided  in  section  15  of  article  6 
for  the  county,  as  measured  by  the  number  of  its  civil 
districts.     Each  of  these  legislative  instances  except  the 
last,  as  respects  their  several  classes,  arose  under  a  dif- 
ferent provision  of  the  constitution,  but  all   of  them 
have  a  common  characteristic — ^they  pertain  to  the  coun- 
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ties  as  goyernmental  agencies,  as  arms  of  the  State  gov- 
ernment.  And  one  of  them — ^that  last  cited — ^is  a  part 
of  the  very  section  we  have  under  examination* 

Is  the  laying  oflf  of  the  counties  into  civil  districts  any 
less  a  matter  of  governmental  control  than  the  instances 
to  which  we  have  referred?  Nay,  far  more.  As  we 
have  already  pointed  out,  the  fundamental  unit  of  our 
system  is  the  county;  the  county  government  is,  in  the 
main,  vested  in  the  county  court;  the  county  court  is 
composed  of  justices  of  the  peace;  the  number  of  those 
justices,  and  hence  the  governing  force  of  the  county, 
is  determined  chiefly,  under  section  15,  of  article  6,  by 
the  number  of  civil  districts  in  the  county.  From  these 
considerations  it  is  obvious  that  the  regulation  of  the 
number  of  justices  of  the  peace  in  the  counties  is,  in  the 
highest  sense,  a  governmental  function.  If  the  regula- 
tion of  the  number  of  the  civil  districts  in  the  counties 
be,  then,  a  governmental  function,  in  the  sense  that  the 
counties  are  thereby  acted  upon  as  governmental  agen- 
cies, or  arms  of  the  State  government,  as  contradis- 
tinguished from  the  regulation  of  the  affairs  of  the  citi- 
zens themselves,  or  of  the  duties  of  officers  or  classes  of 
officers,  as,  indeed,  it  seems,  there  can  be  no  doubt,  then 
it  follows,  as  a  necessary  consequence,  that  special  acts 
may  be  passed  for  the  purpose  of  effecting  this  regula- 
tion. 

It  is  said  that,  under  this  view  of  the  matter,  a  portion 
of  the  counties  will  be  operating,  as  to  the  number  of 
justices,  under  the  special  laws  made  for  their  benefit^ 
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while  the  others  will  be  operating  under  the  sections  of 
the  Code  which  we  have  referred  to,  aad  have  also  cited. 
This  is  true,  but  what  real  significance  has  this  fact? 
Every  county  not  yet  affected  by  a  special  act  holds  the 
I>owers  it  exercises^  in  this  respect,  at  the  sufferance  of 
the  l^slature,  and  that  power  may  be  withdrawn  when- 
ever the  l^slature  may  deem  it  best  for  the  public  good. 
Besides,  it  is  of  the  very  essence  of  power  existing  in  the 
legislature,  such  as  we  are  now  considering,  that  it  can- 
not be  waived.  This  phase  of  the  matter  was  considered 
in  Williams  v.  Nashville,  89  Tenn.,  487,  15  S.  W.,  364, 
in  a  passage  which  we  have  already  quoted,  in  respect 
of  the  power  of  the  l^slature  over  municipal  corpora- 
tions. It  Was  there  said,  in  respect  of  certain  general 
laws  upon  the  subject  of  the  annexation  of  outlying  ter- 
ritory to  cities,  and  upon  the  point  made,  that  their  ex- 
istence was  a  barrier  to  special  legislation  upon  the 
same  subject  in  behalf  of  a  single  city :  ^Tertaining,  as 
th^  do  [the  general  laws  referred  to],  exclusively  to 
municipalities  in  their  i>olitical  aspect,  which  may 
always  be  controlled  as  well  by  special  as  by  general 
legislation,  they  do  not  stand  in  the  way  of  the  act  in 
question  here,  or  render  it  unconstitutional.  By  their 
passage  the  legislature  did  not  surrender,  and  could  not 
have  surrendered,  its  powers  and  obligations  to  enlarge 
or  diminish  the  corporate  limits  of  any  town  or  city 
when  the  public  exigency  demanded  that  it  should  be 
done.'* 

Ill  Tenn— 19 
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It  is  urged  that  the  principle  of  local  self -government 
iB  violated  by  these  acta  This  is  a  mistaken  view.  Ab 
we  have  already  said:  The  counties  are  our  nnit  of 
government,  and  they  cannot  be  abolished  by  the  legis- 
lature; nor  can  the  legislature  do  away  with  the  offices 
of  all  the  justices  of  the  peace,  before  the  expiration  of 
their  terms,  by  abolishing  all  of  the  civil  districts. 
There  must  always  be,  under  the  very  terms  of  the  con- 
stitution, a  division  into  civil  districts,  and  those  al- 
ready in  existence  at  the  date  of  any  legislative  action 
must  continue  in  existence  until  there  is  a  new  division^ 
not  a  mere  effacement  Their  number  may  be  increased 
up  to  the  constitutional  limit  set  forth  in  section  15  of 
article  6,  or  they  may  be  diminished,  but  there  most  al- 
ways be  civil  districts.  Moreover,  there  is  not  one  of 
the  various  county  offices  provided  for  in  the  constitu- 
tion, which  we  have  referred  to  in  a  former  portion  of 
this  opinion,  that  can  be  abolished  by  the  legislature 
We  do  not  think,  therefore,  that  there  is  any  real  im- 
peachment of  the  principle  of  local  self-government,  in 
the  exercise  by  the  l^slature  of  the  power  to  redistrict 
a  county,  and  so  to  increase  or  diminish  the  membership 
of  its  local  l^slature.  Furthermore,  it  is  a  matter  of 
comparatively  recent  history  that  the  legislature  has 
constitutionally  resumed  the  power  of  local  taxation 
and  other  powers  previously  vested  in  one  of  the  great 
municipalities  of  the  State.  We  refer  to  the  Memphis 
cases.  See  the  discussion  of  this  subject  by  Cooper,  J., 
in  Luehrman  v.  Taxing  District,  2  Lea,  425,  436-439. 
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See,  also^  the  discussion  of  the  same  sabject^  in  respect 
of  onr  school  system,  by  one  of  the  present  members  of 
the  court — ^Wilkes,  J.,  in  the  case  of  Leeper  v.  State,  103 
Tenn.,  627-633,  63  B.  W.,  962,  48  L.  B.  A.,  167. 

Again,  it  is  said  that  section  16  of  article  6  uses  the 
word  '^direct,''  and  it  is  argued  from  this  that  the  mean- 
ing of  the  section  is  that  the  l^slature  may  have  the 
counties  redistricted,  through  the  agency  of  the  county 
court,  or  some  board  or  commission  appointed  for  the 
puriK>se,  but  that  it  cannot  deal  with  the  subject  by  its 
own  immediate  action*  We  do  not  doubt  that  the  peo- 
ple of  the  State,  in  framing  the  constitution,  could 
have  so  limited  the  power  of  the  legislature  in  the 
matter  of  redistricting  the  counties  as  to  provide  that 
the  power  should  be  exercised  only  in  the  manner  just 
stated.  But  such  a  limitation  ought  not  to  be  imposed 
by  doubtful  construction,  nor,  indeed,  by  anything  short 
of  a  necessary  implication  from  the  terms  used  in  the 
constitution  as  framed,  in  view  of  the  settled  principle 
(Pope  y.  Phifer,  3  Heisk.,  686;  Lauderdale  County  v. 
Fargason,  7  Lea,  163, 154 ;  Dcma  y.  Btate,  3  Lea,  376 ;  De 
MovUle  y.  Damdson  County,  87  Tenn.,  220, 10  S.  W., 
353 ;  Stratton  Claiimmts  y.  Morris  Claimants,  89  Tenn., 
497, 16  S.  W.,  87,  12  L.  B.  A.,  70;  Henley  y.  State,  98 
Tenn.,  666,  681,  41  S.  W.,  362,  1104,  39  L.  B.  A.,  126; 
Dayton  y.  Barton,  103  Tenn.,  604,  63  S.  W.,  970)  that 
tiie  legislature  of  the  State  has  all  powers  of  legislation, 
except  in  so  far  as  it  may  be  restrained  by  the  consti- 
tution of  the  State^  or  of  the  United  States,  expressly 
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or  by  necessary  implication.  We  do  not  find  any  sucli 
necessary  implication  in  the  word  "direct"  Usually^ 
the  power  to  direct  a  thing  to  be  done  necessarily  im- 
plies the  power  to  do  the  act  one's  self,  on  the  principle 
that  the  greater  power  includes  the  less.  Such  subdi- 
vision of  a  county  could,  no  doubt,  be  more  conveniently 
made  by  a  local  board  or  commission,  but  we  cannot  say 
that  this  method  is  essential.  If  the  l^islature  has 
before  it  data  which  it  regards  as  trustworthy  and  suffi- 
ciently full  to  enable  it  to  redistrict  a  county,  we  see  no 
reason,  under  the  constitution,  why  it  may  not  itself 
undertake  the  work. 

For  the  reasons  stated,  our  conclusion  is  that  the  acts 
under  examination  are  constitutional,  in  so  far  as  they 
are  acts  redistricting  the  counties,  and  in  so  far  as  they 
provide  that  the  civil  districts  shall  not  be  increased  ot 
diminished  in  number  in  the  future  except  by  acts  of 
the  general  assembly.  The  result  of  this  holding,  as 
already  stated,  is  that  the  offices  of  the  several  justices 
of  the  peace  elected  by  the  civil  districts  so  abolished 
must  fall  with  the  said  civil  districts.  We  do  not  pass 
upon  the  constitutionality  of  those  sections  of  the  sev- 
eral acts  which  purport  to  operate  directly  uxK>n  the 
offices,  and  so  abolish  them.  The  sections  ref^red  to 
are  wholly  immaterial,  inasmuch  as  we  have  held  that 
the  redistricting  of  the  counties  was  constitutional,  and 
that  the  effect  of  this  was  to  deprive  of  their  offices  the 
justices  of  the  peace  involved. 
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A  decree  will  be  entered  in  the  several  cases  in  accord- 
ance with  this  opinion^  appropriate  to  the  special  form 
of  motion  adopted  in  the  several  cases,  and  also  adjudg- 
ing costs  in  accordance  therewith* 


294  TENNESSEE  BEPOBT8.  [Vol.  lU 


Hayes  t.  Kellej. 


Hayes  v.  Kellby. 
(Knoxville.    September  Term^  1903.)' 

1,   APFXAIi.    Um  to  drcait  court  from  ooontj  court  in  olectioa 
oontcflt. 

The  case  of  a  contested  election  is  embraced  within  the  prorisions 
of  the  statute  granting  an  appeal  to  the  circuit  court  of  the 
coonty  to  any  persons  dissatisfied  with  the  judgment  or  decree 
of  the  county  court,  unless  it  is  otherwise  expressly  provided  by 
Uw.    (PMf.  p.  297.) 

8.  8AMB.  Statute  prescribing  time  of  filing  transciipt  in  dr- 
enit  court  on  appeal  from  county  court,  mandatory. 
The  proYisions  of  the  statute  requiring  that,  in  certain  cases,  in- 
cluding the  case  of  a  contested  election,  where  an  appeal  has 
been  prayed  from  the  Judgment  of  the  county  court  to  the  cir- 
cuit court,  a  transcript  of  the  record  shall  be  delivered  to  the 
clerk  of  the  circuit  court  by  the  first  day  of  the  term  to  which 
the  appeal  is  taken,  and  that,  if  the  transcript  is  not  filed 
within  the  time  so  prescribed,  the  Judgment  of  the  county  court 
shall  be  affirmed,  are  mandatory,  and  upon  a  failure  to  comply 
therewith  it  is  imperative  on  the  circuit  court  to  afllrm  the 
Judgment  appealed  from.     {Post,  pp.  297-299.) 

Oode  cited  and  construed:  Sees.  4883,  4888  (S.);  8867,  8868  (If.  ft 
v.);  8150,  3151  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Stuart  v.  Pasmore,  5  Hayw.,  30;  Dun- 
can V.  McQee,  7  Yerg.,  108;  Gregory  v.  Burnett,  1  Humph.,  60; 
Turnpike  Go.  v.  Quinby,  8  Humph.,  481. 

S.    flAXB.    BAXB.    Wliatismeantb7<«tranacriptofthAreooxd.» 
The  requirement  of  the  statute  that  the  "transcript  of  the  record" 
shall  be  delivered  to  the  circuit  court  clerk  means  that  a  tran- 
script of  the  whole  record  upon  which  the  lower  court  predi- 
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eated  Its  Judgment  and  is  not  satisfied  by  filing  a  certified  copT 
of  the  Judgment  accompanied  by  an  affidavit  of  counsel  attempt- 
ing to  explain  the  failure  of  appellant  to  file  a  full  transcript 
of  the  record.    {Po9t,  p.  300.) 

Ck>de  construed:     Sec.  4882  (S.);  3867  (M.  ft  V.);  3160    (T.  4b 
8.  and  1858). 

4.  AgFTRMANOE.  What  is  sufElcient  to  entitle  appellee  to, 
when  full  transcript  has  not  been  filed. 
On  an  appeal  from  the  county  court  to  the  circuit  court,  a  tranr 
script  of  the  pleadings  filed  in  the  county  court,  showing  the 
subject  of  the  controversy  and  that  the  court  had  Jurisdiction 
of  the  eaase  and  the  parties,  together  with  a  oertifled  oopy  of  the 
Judgment^  constitutes  a  sufficient  record  upon  which  an  affirm- 
ance of  the  Judgment  of  the  county  court  may  be  had  in  the 
circuit  court  for  failure  of  the  appellant  to  file  a  full  transcript 
of  the  record  within  the  time  prescribed  by  the  statute.  (Po»i, 
p.  301.) 

Code  construed:   Sees.  4882,  4883   (S.);   3867,  3878   (M.  ft  V.); 
3140,  3161  (T.  ft  S.  and  1868). 

Case  cited:  Gregory  v.  Burnett,  1  Humph.,  60. 

6.  OOBB.  Provisions  of,  taken  from  pre-existing  statute  given 
same  construction. 
Where  a  uniform  interpretation  had  been  placed  by  this  court, 
upon  a  statute  prior  to  its  incorporation  into  the  CJode,  it  must 
be  assumed  that  it  was  the  legislative  intent  that  the  Code  pro- 
visions should  have  the  same  construction  as  had  been  given  to 
the  original  act    (Post,  pp.  299-300.) 


FROM  RHBA. 


Appeal,  in  error  from  the  Circnit  Oonrt  of    Bhea 
Oounly. — Joseph  0.  Higgins^  Judga 


296  TENNESSEE  REPORTS.  [Vol.  Ill 

Hayes  t.  Kelley. 

BUBKETTy    MANSFIBLD   &   MHiLER,    R.  G.  M!.  CUNNING- 
HAM, W.  L.  GiVBNS,  for  Hayes. 

A.  P.  Haggard,  Y.  G.  Allen  and  J.  B.  Swafford^  for 
Eelley. 


Mr.  Ghief  JusncB  Beard  delivered  the  opinion  of  the 
Gourt 

This  case  involves  a  contest  instituted  by  the  defend- 
ant  in  error  in  the  county  court  of  Rhea  county  against 
the  plaintiff  in  error  over  the  office  of  the  clerk  of  the 
county  court  of  that  county.  On  the  ninth  day  of  July, 
1903,  that  court  formally  adjudged  the  defendant  in 
error  to  have  been  duly  elected  to  that  office  at  the  elec- 
tion held  in  August,  1902,  and  that  he  was  entitled  to 
recover  from  the  contestee  all  the  costs  incident  to  the 
litigation. 

From  this  judgment  the  contestee  prayed  and  was 
granted  an  appeal  to  the  next  term  of  the  circuit  court 
to  be  held  for  that  county.  That  term  began,  under  the 
law,  and  as  a  matter  of  fact,  on  the  eleventh  day  of 
August  succeeding.  On  that  day  one  of  the  attorneys 
of  the  contestee^  the  plaintiff  in  error,  appeared  in  open 
court  and  presented  his  own  affidavit,  in  which  he  un- 
dertook to  explain  the  failure  of  the  contestee  to  present 
and  file  a  transcript  of  the  record  in  the  case,  and  also  a 
certified  copy  of  the  judgment  rendered  by  the  county 
court,  and  upon  these  papers  moved  the  court  to  set  the 
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cause  on  the  jury  docket  for  trial  at  that  term.  This 
motion  was  met  by  a  counter  motion  upon  the  part  of 
the  contestant,  the  defendant  in  error,  to  affirm  the 
judgment,  upon  the  ground  that  the  plaintiff  in  error 
had  f^led  to  file  a  transcript  of  the  record  as  required 
by  the  statute.  The  first  of  these  motions  was  denied 
by  the  circuit  judge,  the  second  was  entertained  by  him, 
and  thereupon  a  judgment  of  affirmance  of  the  action 
of  the  county  court  was  entered,  and  the  case  waB  re- 
manded to  that  court  for  the  purpose  of  carrying  into 
full  force  and  effect  the  judgment  of  the  circuit  court. 
The  case  has  been  brought  to  this  court  by  the  contestee, 
and  errors  are  assigned  upon  the  action  of  the  circuit 
judge. 

There  was  no  error  committed  in  the  court  below.  By 
section  4879  of  Shannon's  Code  it  is  provided  that  ^^any 
persons  dissatisfied  with  the  sentence,  judgment,  or  de- 
cree of  the  county  court  may  pray  an  appeal  to  the 
circuit  court  of  the  county  unless  it  is  otherwise  ex- 
pressly provided  by  this  Code.''  It  is  under  this  section 
that  persons  dissatisfied  with  the  judgment  of  the 
county  court  in  election  contests  have  their  remedy. 
Dodd  V.  Wewoer,  34  Tenn.,  670. 

This  appeal  must  be  to  the  next  term  of  the  circuit 
court,  if  more  than  five  days  intervene  between  the  date 
of  the  api>eal  and  the  first  day  of  the  term.  Shannon's 
Code,  section  4881.  It  is  provided,  by  section  4882,  that 
a  ^^transcript  of  the  record  of  the  suit  on  which  the 
api>eal  is  made  shall  be  delivered  to  the  clerk  of  the  cir- 
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coit  court  by  the  first  day  of  the  term  to  which  the 
appeal  is  taken'';  and,  by  section  4883,  that  if  '^the 
transcript  is  not  filed  within  the  time  prescribed  in  the 
last  section,  or  if  the  appellant  shall  fail  to  api>eal  or  to 
prosecute  his  appeal,  the  judgment,  sentence  or  decree 
of  the  county  court  shall  be  affirmed.'^ 

These  provisions  were  brought  forward  into  the  Code 
from  sections  64,  63,  and  66  of  the  Act  of  1794,  chapter 
1,  with  a  single  modification,  in  this :  that  whereas,  by 
section  66  of  that  act,  the  transcript  was  to  be  delivered 
to  the  clerk  of  the  circuit  court  at  least  fifteen  days 
before  the  sitting  of  the  term  to  which  the  appeal  was 
taken,  it  is  now  provided  by  sections  4882  and  4883, 
referred  to  above,  that  the  transcript  shall  be  filed, 
under  the  penalty  of  affirmance  of  the  judgment  of  the 
lower  court,  by  the  first  day  of  the  term.  Banning 
as  early  as  the  case  of  Stuart  v.  Paamore,  5  Hayw.,  30, 
the  provision  of  section  66,  chapter  1,  of  the  original 
act,  was  held  to  be  mandatory,  and  that  on  the  failure 
of  the  plaintifF  in  error  to  file  the  transcript  within  the 
time  limited  therein  it  was  imperative  upon  the  circuit 
court  to  affirm  the  judgment  appealed  from. 

This  rule  was  followed  in  Duncan  v.  McGee,  7  Yerg., 
103,  the  court  saying  that  the  purpose  of  the  act  was  to 
enable  the  parties  to  bring  the  case  to  a  speedy  trial, 
and  that  the  judgment  of  the  lower  court  must  be  af- 
firmed  if  the  record  is  not  filed  in  time,  even  though  filed 
before  the  motion  for  an  affirmance  is  made.  Again,  in 
the  same  volume,  on  page  305,  27  Am.  Dec.,  505,  in  the 
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case  of  McDonald  v.  SnUth,  the  courts  considering  this 
section,  said  that  the  rule  laid  down  in  it  is  one  of  ^^os- 
itive  law,  and  cannot  be  departed  from.  Cases  of  great 
hardship  have  occurred  in  the  practice  under  it;  but  in 
no  form,  except  where  fraud  has  been  practiced  to  pre- 
yent  the  carrying  up  the  record,  has  the  court  felt  au- 
thorized to  help  the  delinquent  In  all  such  cases  it 
must  be  taken  that  the  appellant  had  abandoned  the 
prosecution  of  the  appeal.  The  court  can  give  no  other 
judgment" 

In  Oregory  y.  Burnett,  1  Humph.,  60,  it  was  held  that 
the  failure  on  the  part  of  the  api>ellant  in  that  case  to 
comply  with  the  mandate  of  the  statute  precluded  a  re- 
hearing of  the  facts  of  the  case  and  settled  the  rights  of 
the  respectiye  parties,  and  that  the  judgment  should 
be  affirmed  eyen  though  it  might  appear  that  the  judg- 
ment of  the  county  court,  upon  the  facts,  was  erroneous. 
The  statute  was  again  recognized  and  applied  to  an  ap- 
peal from  the  county  to  the  circuit  court  in  the  case  of 
Turnpike  Co.  y.  Quinhy,  8  Humph.,  481. 

So  far  as  we  can  discoyer,  there  was  no  departure 
from  the  line  laid  down  in  these  early  cases  up  to  the 
adoption  of  the  Code  in  1858.  And  it  must  be  assumed 
that  when  this  section  was  brought  forward  it  was  the 
l^slatiye  intent  that  the  Code  proyision  should  haye 
the  same  construction  as  was  giyen  by  these  authorities 
to  the  early  act  For  a  long  period  of  years,  by  courts 
and  teztrwriters,  it  has  been  recognized  as  a  sound  rule 
that  ^^a  settled  judicial  construction  put  upon  a  statute 


300  TENNESSEE  REPORTS.  [Vol.  Ill 

V  yes  Y.  Kelley. 

• 

has  almost  the  same  authority  as  the  statute  itself;  al- 
though the  courts  have  the  i)ower  to  overrule  their  de- 
cisions and  change  the  construction,  they  will  not  do  so 
except  for  a  most  urgent  reason.''  Black  on  Interpre- 
tation of  Law,  section  142 ;  Hammond  v.  Anderson,  4 
Bos.  &  P.,  69 ;  King  v.  Younger,  6  Durn.  &  E.,  449 ;  King 
V.  Inhabitants  of  Eccleston,  2  East,  299;  People  v.  Al- 
bertaon,  55  N.  Y.,  50 ;  Beck  v.  Brady,  7  La.  Ann.,  1 ; 
Seale  v.  Mitchell,  5  Cal.,  401. 

No  sound  reason  has  been  assigned  why  there 
should  be  a  departure  from  a  construction  so  long  ad- 
hered to;  rather,  in  fact,  the  same  reason  exists  for  a 
rigid  enforcement  of  this  statute  as  was  given  by  the 
court  in  Dunca/n  v.  McQee,  supra,  and  that  is,  to  bring 
the  cause  to  a  speedy  trial.  If  the  statute  was  not  held 
to  be  mandatory,  it  would  be  possible  for  an  unscrupu- 
lous appellant  to  withhold  the  transcript  to  a  day  in  the 
term  when,  on  account  of  the  pressure  of  other  and  pre- 
ceding causes,  a  postponement  of  a  trial  to  another  term 
would  be  inevitable. 

The  next  question  is,  was  the  statute  satisfied  by  the 
filing  of  the  affidavit  and  the  certified  copy  of  the  judg* 
ment  of  the  county  court  on  the  first  day  of  the  term? 
The  statute  itself  answers  this  question.  It  is  '^the 
transcript  of  the  record  of  the  suit  on  which  the  api>eal 
is  made"  which  is  to  be  delivered  to  the  clerk  on  that 
day — that  is,  a  transcript  of  the  whole  record  upon 
which  the  lower  court  acted  in  delivering  its  judgment 

It  is  insisted,  however,  that,  conceding  all  this  to  be 
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true,  yet  the  circuit  court  was  without  power  to  affirm 
the  judgment  of  the  present  case,  because  of  the  fact 
that  no  transcript  of  the  record  had  been  filed  at  the 
time  this  action  was  taken  by  that  court  It  is  true  that 
no  full  transcript  had  been  filed,  but  the  circuit  judge 
had  before  him  a  transcript  of  the  pleadings  filed  in  the 
county  court  showing  the  subject  of  the  controversy; 
and  that  that  court  had  jurisdiction  of  the  cause  and 
the  parties,  together  with,  a  certified  copy  of  the  judg- 
ment in  the  cause.  This  was  sufficient  for  the  purpose 
of  this  motion.  The  plaintiff  in  error  being  at  fault  in 
failing  to  file  the  transcript,  the  defendant  in  error 
should  not  be  put  to  the  delay  and  expense  of  procuring 
a  full  copy  of  the  record  in  order  to  get  the  benefit  of  his 
motion.  For  his  purpose  a  complete  record  was  not 
necessary,  as  the  case  could  not  be  tried  at  that  time* 
upon  its  merits.  Oregory  v.  Burnett,  supra.  This  had 
been  precluded  by  the  failure  of  the  plaintiff  in  error  to 
comply  with  the  statute.  All  that  it  was  necessary  for 
the  plaintiff  in  error  to  do  was  to  show  that  the  county 
court  had  jurisdiction  of  the  subject-matter  and  had 
rendered  the  final  judgment  in  the  case,  and  this  was 
sufficiently  done  by  the  partial  record  which  was  pre- 
sented. 

The  result  is  that  the  judgment  of  the  circuit  court  is 
affirmed,  and  this  cause  is  remanded  to  the  county  court, 
requiring  that  court  to  oust  plaintiff  in  error  from  the 
office  of  county  court  clerk  and  properly  induct  the  de- 
fendant in  error  into  the  same. 
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Peter  O.  Parket  et  aZ.  v.  James  O.  Ramsey  et  al. 
(KnoxvUle.    September  Term,  1903.) 

1.  BBTOPPSIi.       Oondaet  withoat  knowledge,  and  not  miolaad* 
ing  does  not  operate  aa. 

To  justify  the  principle  of  estoppel,  it  is  material  that  the  party 
shall  be  fally  apprised  of  his  rights,  and  shall  by  his  conduct 
or  gross  negligence  encourage  or  influence  the  purchaser;  for, 
if  he  is  wholly  ignorant  of  his  rights,  or  if  the  purchaser  knowa 
them,  or  if  his  acts  or  silence  or  negligence  do  not  mislead  or 
in  any  manner  affect  the  transaction,  there  can  be  no  just  in- 
forence  of  actual  or  constructive  fraud  upon  his  part.  iPost^ 
pp.  807-308.) 

Cases  cited  and  approved:  Morris  v.  Moore  &  Hancock,  11  Hum.* 
433-436;  Moses  v.  Sanford,  2  Lea,  659;  Askins  y.  Coe,  18  Lea, 
672;  Collins  v.  Williams,  98  Tenn.,  626;  Crabtree  ▼.  Bank,  10& 
Tenn.,  483:  Coal  Co.  ▼.  McDowell,  100  Tenn.,  670. 

2.  SAMB.    Same.    None  where  both  parties  know  the  facta,  or 
have  same  means  of  knowing. 

Where  there  is  a  mutual  mistake  as  to  the  eftect  of  a  court  record 
to  which  the  persons  to  be  affected  were  parties,  or  where  the 
facts  are  known  to  both  parties,  or  both  have  the  name  means 
of  ascertaining  the  truth,  there  can  be  no  estoppeL  {Pott^ 
p.  308.) 

Case  cited  and  approved:  Crabtree  v.  Bank,  108  Tenn.,  488  <ctt- 
ing  cases). 

8.  SAMS.  Same.  Same.  Knowledge,  deceit,  or  gross  negii* 
gence  is  necessary  to  oonstitate. 
To  make  the  doctrine  of  estoppel  applicable,  the  party  having  the 
estate  must  knowingly  mislead  the  party  purchasing,  or  be 
guilty  of  deceit  or  such  gross  negligence  as  to  amount  to  evi^ 
dence  of  intent  to  deceive.      (Pq^,    p.  308.) 
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Cases  cited  and  approved:  Estis  y.  Jackson  (N.  C.)*  1^  S-  B., 
7;  32  Am.  8t  Rep.,  784;  Holcomb  y.  Boynton,  161  III.,  294;  Mills 
y.  Grayea  (IlL),  87  Am.  Dec.,  814;  Burgess  y.  Seligman,  107  U. 
8.,  20. 

4.  SAKE.    Same,    Same.    Same.    Oase  in  Judgment. 

Wbere  land  held  by  husband  and  wife  as  tenants  by  the  entirety 
is  deyised  by  the  hnsband  to  the  wife  for  life,  and  the  remainder 
to  their  two  daughters,  and  after  his  death  his  widow,  who  waa 
old  and  illiterate,  caused  the  will  to  be  probated,  and  ignorantly 
claimed  under  it,  and  afterwards  suggested  the  purchase  of  the 
interest  of  one  of  the  daughters  to  a  contemplating  purchaser, 
she  is  not  estopped  to  claim  the  land  nor  to  convey  it  to  the 
other  daughter,  upon  ascertaining  that  she  was  the  sole  owner 
of  said  land  by  sunriyorship,  a  fact  of  which  she  had  been 
ignorant,  especially  when  the  purchaser  was  not  influenced  by 
her  conduct,  and  had  equal  if  not  better  opportunity  and  chance 
to  know  the  true  title.    {Post,  pp.  304-309.) 

Case  cited  and  approved:  Crabtree  v.  Bank,  108  Tenn.,  491  (and 
citations). 

5.  BUSOTZON.       Doctrine  is  applicable,   when. 

The  doctrine  of  election,  properly  applied,  is  confined  to  narrow 
limits.  It  rests  upon  the  equitable  ground  that  a  party  can  not 
be  permitted  to  claim  inconsistent  rights  respecting  the  same 
subject-matter,  and,  if  he  claim  an  interest  under  an  instru- 
ment, he  must  give  full  effect  to  the  Instrument  so  tax  as  he 
can,  as  where  certain  property  is  willed  to  A,  and  in  the  same 
will  certain  property  belonging  to  A  is  given  to  B.  In  such  case 
A  must  dect  between  the  two.     {,Po9t,  pp.  309-310.) 

6.  BAMB.  Doctrine  Is  not  applicable,  when;  case  in  Judgment. 
The  doctrine  of  election  Is  not  applicable,  where  a  husband  de- 
yised to  his  wife  a  life  estate  in  land  held  by  them  by  the 
entirety,  and  the  remainder  therein  to  their  two  daughters, 
where  the  husband  did  not  devise  any  of  his  estate  to  his  wife^ 
though  he  devised  some  of  hers  to  their  daughters.  (Potf,  pp. 
804-806,  809-810.) 
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FROM  HANCOCK. 


Appeal  from  Chancery  Court  of  Hancock  County. — 
Hugh  G.  Kyle^  Chancellor. 

Shields^  Cates  &  Mountcastle,  C.  E.  Devine,  and 
Coleman  &  Coleman,  for  Parkey. 

H.  E.  Coleman,  for  Ramsey. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

The  bill  in  this  cause  is  filed  to  set  up  title  to  a  three- 
tenths  undivided  interest  in  land  in  Hancock  countv, 
and  to  have  the  same  sold  for  partition  and  division. 
The  defendants  claim  title  to  the  whole  land,  and  the 
bill  seeks  to  remove  this  exclusive  claim  as  a  cloud  upon 
complainant's  title  to  the  three-tenths  interest 

The  facts  as  found  by  the  court  of  chancery  appeals 
are  that  in  1886  William  Parkey  conveyed  the  lands 
in  controversy  to  Jno.  Williams  and  wife,  Catherine^ 
by  deed,  which  was  soon  thereafter  registered.  In  1889 
Jno.  Williams  made  a  will,  in  which  he  devised  the  land 
to  his  wife,  Catherine,  for  life,  with  remainder  to  his 
daughters  Elizabeth  and  Nancy  Ramsey,  charging  them 
with  the  payment  of  one-fifth  of  its  appraised  value  to 
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his  other  children,  and  giving  them  also  his  household 
and  kitchen  furniture.  He  died  in  September,  1889, 
and  the  will  was  probated  at  the  instance  of  his  widow 
in  October  thereafter.  The  daughters,  Elizabeth  and 
Nancy,  divided  the  furniture  as  the  will  provided,  the 
mother  assisting  in  the  division.  The  widow,  Cath- 
erine, claimed  under  the  will  a  life  estate  in  the  land 
until  January,  1895,  when  she  deeded  it  in  fee  to  hier 
daughter  Nancy  Ramsey.  The  court  of  chancery  ap- 
peals  reports  that  the  widow,  Cartherine,  was  an  old,  il- 
literate woman,  who  did  not  know  until  the  day  or  day 
before  she  made  the  deed  to  Nancy  Ramsey  that  she  had 
any  right  to  the  land  under  the  deed  of  Wm.  Parkey, 
but  supposed  the  only  interest  she  had  was  the  life  es- 
tate under  the  deed  of  her  husband ;  and  that  court  says 
that  it  is  reasonable  to  infer  from  this  circumstance 
that  until  this  time  she  only  claimed  a  life  estate  under 
her  husband's  will  and  may  have  so  stated  to  complain- 
ant Peter  6.  Parkey,  but  upon  getting  legal  advice  she 
became  aware  that  she  owned  the  whole  land  bv  sur- 
vivorsMp  under  the  deed  from  Wm.  Parkey,  and,  being 
apprised  of  this  fact,  she  at  once  deeded  the  land  to  her 
daughter  Nancy  in  consideration  of  care  and  support 
thCTetofore  given  and  thereafter  to  be  given  to  her  by 
her  daughter.  It  was  claimed  that  the  daughter  Nancy 
and  her  family  poisoned  the  mind  of  the  old  lady 
against  Elizabeth,  and  in  this  way  obtained  the  deed 
by  undue  means. 

Ill  Taon — ^^.A 
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After  recapitulating  the  evidence  bearing  on  this 
feature  of  the  case,  the  court  of  chancery  appeals  re- 
ports that  it  is  wholly  insufficient  to  establish  the  charge 
that  the  old  lady  was  improperly  or  fraudulently  in- 
duced to  make  the  deed,  but  that  she  made  it  of  her  own 
accord  so  soon  as  she  was  advised  she  owned  the  fee 
to  the  land.  The  tract  of  land  is  worth  f2,200  to 
12,500.  Complainants  purchased  the  supposed  inter- 
ests of  certain  of  the  children  of  Elizabeth,  upon  the 
idea  that  the  land  passed  under  the  will,  and  that  they 
were  entitled  to  remainders  in  Elizabeth's  share;  and 
the  prices  paid  were  the  reasonable  value  of  the  inter- 
ests purchased.  These  purchases  were  known  t^  both 
the  old  lady  and  her  daughter  Nancy,  but  all  the  parties 
at  that  time  thought  the  title  to  the  land  rested  upon 
the  will  of  Jno.  Williams,  and  not  upon  the  deed  from 
Wm.  Parkey  to  Jno.  Williams  and  wife. 

The  contention  for  complainants  may  be  thus  formu- 
lated :  They  claim  that  the  widow  had  her  husband's 
will  probated  and  claimed  under  it,  and  they  bought  in 
'view  of  these  facts,  without  objection  from  the  widow, 
and  that  the  widow  and  those  under  her  are  now  es- 
topped to  set  up  a  different  title.  It  is  answered  that, 
while  this  is  so,  the  old  lady  was  in  ignorance  of  her 
true  title,  and  so  were  the  other  parties.  By  an  amend- 
ment to  the  original  bill,  complainants  go  a  step  fur- 
ther, and  charge  that  the  widow  requested  and  urged 
complainants  to  buy  the  land.  Upon  this  feature  of 
the  case  the  court  of  chancery  appeals  reports  that  it  is 
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probable  that  the  old  lady  did  say  something  to  Parkey 
about  baying  the  land,  but  this  is  not  stated  as  a  fact, 
but  that  they  did  not  hvif  because  of  any  request  from 
her,  but  upon  their  own  belief  that  the  title  vested  under 
the  will  of  Jno.  Williams,  and  they  thought  that  the 
title  they  were  getting  was  good,  and  the  price  reason- 
able. The  court  of  chancery  appeals  reports  that  the 
evidence  fails  to  show  any  claim  of  the  daughter  Nancy 
under  the  will  of  Jno.  Williams,  except  the  taking  of 
her  share  of  the  household  and  kitchen  furniture  be- 
queathed under  the  will  to  herself  and  her  sister  Eliza- 
beth. 

Under  these  facts,  the  first  question  is,  was  Mrs.  Wil- 
liams, the  widow,  estopped  to  claim  under  the  joint 
deed  to  herself  and  husband  after  she  was  advised  of 
her  rights  thereunder;  and,  if  so,  does  such  estoppel 
operate  against  her  conveyee,  Mrs.  Ramsey?  In  Morris 
V.  Moore  &  Hancock,  11  Hum.,  433-485,  it  is  said :  "To 
justify  this  principle  of  estoppel,  it  is  material  that  the 
party  shall  be  fully  apprised  of  his  rights,  and  shall  by 
his  conduct  or  gross  n^ligence  encourage  or  influence 
the  purchaser,  for,  if  he  is  wholly  ignorant  of  his  rights, 
or  if  the  purchaser  knows  them,  or  if  his  acts  or  silence 
or  negligence  do  not  mislead  or  in  any  manner  affect 
the  transaction,  there  can  be  no  just  inference  of  actual 
or  constructive  fraud  upon  his  part"  This  principle 
is  approved  in  a  number  of  cases.  We  cite  Moses  v. 
Sanford,  2  Lea,  659;  Askins  and  Wife  v.  Coe,  12  Lea, 
672;  Collins  v.  Williams,  98  Tenn.,  525,  41  S.  W.,  1056; 
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Crabtree  v.  Banky  108  Tenn.,  "483,  67  S.  W.,  797;  Tenn. 
Coal  Co.  V.  McDowell,  100  Tenn.,  570,  47  S.  W.,  153. 

In  the  case  of  Crahtree  v.  Bqf/ik,  supra,  the  gist  of  the 
decision  is  that  there  will  be  no  estoppel  when  there  was 
a  mntual  mistake  as  to  the  effect  of  a  court  record  to 
which  the  persons  to  be  affected  were  parties,  and  that 
when  the  facets  are  known  to  both  parties,  or  both  have 
the  same  means  of  ascertaining  the  truth,  there  can  be 
no  estoppel ;  citing  quite  a  number  of  cases. 

m 

Pomeroy  says  that,  to  make  the  doctrine  applicable, 
the  party  having  the  estate  must  knowingly  mislead  the 
party  purchasing,  or  be  guilty  of  deceit  or  of  such  gross 
negligence  as  to  amount  to  evidence  of  intent  to  deceive 
2  Pom.  Eq.  Jur.,  section  807.  To  the  same  effect,  see 
Estis  V.  Jaekson  (N.  C),  16  S.  E.,  7,  32  Am.  St  Rep., 
784 ;  Holcomb  v.  Boynton,  151  111.,  294,  37  N.  E.,  1031 ; 
Mills  V.  Graves  (111.)?  87  Am.  Dec,  314;  Burgess  v. 
Scligman,  107  U.  S.,  20,  2  Sup.  Ct.,  10,  27  L.  Ed.,  359. 

Now,  as  found  by  the  court  of  chancery  appeals,  the 
most  that  can  be  said  is  that  an  old,  illiterate  woman, 
in  utter  ignorance  of  her  title  in  fee  to  the  land,  and 
believing  that  she  had  only  a  life  estate  in  it,  expressed 
a  willingness  or  wish  for  complainants  to  buy  the  re- 
mainder interest,  when  they  had  ready  access  to  the 
records  showing  the  true  title,  and,  having  superior  bus- 
iness experience  and  knowledge,  could  have  formed  a 
correct  judgment  as  to  her  rights;  and  the  court  of 
chancery  appeals  finds  that  the  evidence  does  not  justify 
any  inference  that  complainants  relied  upon  any  repre- 
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sentations  as  to  the  title  to  the  land  made  by  Mrs.  Wil- 
liamSy  but  they,  with  her,  acted  on  the  idea  that  the  title 
vested  under  the  will  of  her  husband.    • 

Complainants  concede  the  correctness  of  the  law  as 
laid  down,  but  insist  that  the  facts  as  found  by  the  court 
of  chancery  appeals  show  an  active  inducement  to  com- 
plainants to  buy,  in  that  Mrs.  Willaims  probated  the 
will,  claimed  under  it,  talked  with  the  purchaser  about 
the  purchase,  suggesting  the  purchase,  and  in  that  way 
inducing  the  purchase  upon  the  idea  that  the  title 
vested  under  the  will. 

We  are  of  opinion  that  the  court  of  chancery  appeals 
was  correct  in  holding,  notwithstanding  these  features, 
that  Mrs.  Williams  and  those  claiming  under  her  were 
ignorant  of  the  true  state  of  the  title,  and  that  com- 
plainants had  equal,  if  not  better,  opportunity  and 
chance  to  know  the  true  title,  and  tiiat  the  purchasers 
were  not  influenced  by  her  statements  or  acts,  and  hence 
they  are  not  estopped  to  set  up  the  true  title.  We  are 
of  the  opinion  that  under  the  facts  stated  by  the  court 
of  chancery  appeals,  and  the  law  as  laid  down  in  the 
cases — especially  Crahtree  v.  The  Bank,  108  Tenn.,  491, 
67  S.  W.,  797,  and  cases  there  cited — ^the  widow,  upon 
learning,  as  a  matter  of  fact,  for  the  first  time,  of  her 
true  title,  was  not  estopped  to  set  it  up  by  the  fact  that 
she  had  ignorantly  claimed  under  the  will,  and  had  told 
complainant,  in  effect,  that  much. 

It  is  next  said  that  Nancy  Ramsey  and  those  claiming 
under  her  elected  to  take  under  the  will  of  Jno.  Wil- 
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liamSy  and  not  under  the  deed  from  Wm.  Parkej.  We 
do  not  think  this  is  a  case  where  the  doctrine  of  decticm 
applies.  This  doctrine  of  election  properly  applied,  is 
confined  to  narrow  limits.  It  rests  upon  the  equitable 
ground  that  a  party  cannot  be  permitted  to  claim  incon- 
sistent rights  respecting  the  same  subject-matter,  and, 
if  he  claim  an  interest  under  an  instrument,  he  must 
give  full  effect  to  the  instrument  so  far  as  he  can.  The 
typical  case  stated  to  illustrate  the  rule  is  where  a  tes- 
tator gives  to  A.  certain  property,  and  in  the  same  will 
gives  a  third  person  property  belonging  to  A.  In  such 
case  A.  must  elect  between  the  two.  If  he  accept  the 
gift  to  himself  under  the  will,  he  must  affirm  and  carry 
out  the  gift  of  his  own  property  to  the  third  person. 
Now,  in  this  case  it  is  evident  that  Jno.  Williams  did 
not  give  any  of  his  estate  to  his  widow,  and  some  of  her 
estate  to  a  third  person,  thus  requiring  her  to  elect 
whether  she  would  take  the  devise  to  her,  or  surr^ider 
her  own  property  given  by  him  to  some  one  else. 

Upon  the  whole  case,  we  see  no  error  in  the  decree  of 
the  court  of  chancery  appeals,  and  it  is  affirmed. 
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Frank  Eolb  v.  Mayor  and  Aldermen  of  Enoxyillb. 

« 

(Knoxville.     September  Term,  1903.) 

1.  VERDICT.  Not  supported  hy  the  evidence;  case  in  Judg- 
ment. 
There  is  no  evidence  to  support  the  verdict  of  the  Jury  in  favor 
of  the  defendant,  and  the  supreme  court  will  grant  a  new  trial, 
where  the  evidence  shows  beyond  any  sort  of  doubt  that  a 
certain  sewer  with  perforated  top,  situated  from  fifty  to  sev- 
enty-five feet  from  plaintiff's  house,  was  used,  under  license  of 
the  defendant  city,  for  the  purpose  of  dumping  garbage  and  all 
kinds  of  filth  into  it,  from  which  foul  vapors  were  emitted,  mak- 
ing the  life  of  the  plaintiff  and  his  family  most  uncomfortable, 
and  at  times  rendering  the  occupation  of  his  house  almost  un- 
bearable, for  the  plaintiff  is  entitled  to  some  damages  in  an 
action  therefor  against  such  city.     {Post,  pp.  814-316,  817-318.) 

9.  SAKE.  Supported  by  evidence  upon  a  particular  point. 
Noisome  vapors  emitted  from  a  perforated  sewer  manhole  tend 
to  produce  sickness,  but  will  not  produce  typhoid  fever,  though 
a  fever  Is  produced  by  sewer  gas  which  so  closely  resembles 
typhoid  fever  that  sometimes  they  are  scarcely  distinguishable. 
It  is  impossible  to  say  that  there  is  no  evidence  to  support  the 
verdict  in  favor  of  the  city  upon  this  particular  point,  the  evi- 
dence showing  the  sickness  to  be  typhoid  fever.    IPost,  p.  817.) 

a.  NXJISAN0B8.  Accumulations  of  garbage  and  filth  are,  when; 
and  not  to  be  permitted. 
The  accumulations  of  garbage,  and  all  kinds  of  filth,  night  soil, 
etc.,  are  in  their  very  nature  nuisances,  when  not  properly 
cared  tor  or  disposed  of.  No  one  has  the  right  to  contaminate 
the  air  with  foul  vapors.  (Po9t^  p.  816.) 

Cases  cited  and  approved:    Pierce  v.  Qibson  Co.,  107  Tenn.,  224; 
Seymour  v.  Cummins  (Ind.),  21  N.  B.,  649,  6  L.  R.   A^   126; 
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AUanta  y.  Warnock  (Oa.),  18  S.  E.,  135,  23  L.  R.  A.,  301.  44  Am. 
St  Rep.,  17. 

4.  8AMB.    For  injuries  to  health  or  enjoyment  of  property. 

It  is  an  actionable  nuisance  to  pollute  and  unwarrantably  impreg- 
nate the  atmosphere  with  noxious  or  offensiye  effluyia,  gases, 
stenches,  or  vapors  so  as  to  produce  material  discomfort  and 
annoyance,  or  injury  to  health,  or  the  enjoyment  of  property. 
{Post,  pp.  316-317.) 

Case  cited  and  approved:  Ducktown  Sulphur,  Copper  ft  Iron 
Co.  V.  Barnes  (Tenn.),  60  S.  W.,  693. 

• 

5.  KUNIOIPAX    CORPORATIONS.    Kustnot  ereate  nuisances 
with  its  sewer  manholes. 

Sewer  manholes  with  perforated  tops  can  not  be  maintained  by  a 
city,  unless  they  are  so  distributed  and  so  managed  as  not  to 
emit  foul  vapors  in  such  quantities  as  to  prove  a  serious  dis- 
comfort to  the  people  living  in  the  neighborhood.  The  city 
must  not  create  a  nuisance.    {Post,  p.  316.) 

6.  SAMB.    Same.  And  must  not  permit  others  to  create  nuisances 
with  its  sewer  manholes. 

A  city  can  not  escape  liability  for  a  nuisance  created  by  the 
dumping  of  garbage,  filth,  night  soil,  etc.,  in  its  perforated  sewer 
manholes,  because  such  stuff  was  not  dumped  there  by  the  city 
itself,  but  by  certain  persons  licensed  by  the  city  to  do  so.  The 
city  itself  can  not  maintain  such  nuisance,  and  it  can  not  au- 
thorize others  to  do  so.    (Post,  p.  316.) 

7.  8AMB.    Not  liable  for  condition  of  wagons  of  licensed  haulers 
of  refuse;  charge  of  court. 

Where  a  city  authorises  certain  persons  not  in  its  employment, 
but  in  the  employment  of  various  people  about  the  city,  to  haul 
and  dump  refuse  into  a  certain  manhole  in  a  sewer,  on  condition 
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that  wagons  of  a  certain  description,  with  closed  tops,  or  bar- 
rels with  screw  tops  should  be  used,  the  city  Is  not  liable  for 
the  condition  in  which  the  wagons  are  kept.  There  is  no  error 
in  the  charge  of  the  court  so  instructing  the  jury.  (Post,  pp. 
319-320.) 

8.  OHABGB  OF  COUBT.  Excluding  injuries  after  suit  was  com- 
menced; summons  and  not  bond  fixes  date,  when. 
There  is  no  error  in  the  charge  of  the  court  excluding  from  the 
consideration  of  the  jury  any  injury  that  occurred  after  the 
month  of  October  where  the  summons  is  not  In  the  record  on 
appeal,  and  the  plalntlft  testifies  that  his  suit  was  commenced 
in  October,  although  the  prosecution  bond  is  dated  November 
the  seventh.     (Post,  p,  318.) 

O.  EVIDENCE.  Of  what  physicians  said  caused  sickness  is  in- 
admissible, because  mere  hearsay. 
In  an  action  for  a  nuisance  maintained  near  plaintifT's  premises, 
his  testimony  of  what  the  attending  physician  said  caused  his 
wife*s  illness  is  properly  rejected,  because  this  is  a  matter  of 
mere  hearsay.     (Post,  p.  318.) 

10.  SAKE.     As  to  condition  of  sewers  or  flushing  tanks  when 
complaints  were  made  is  admissible. 

In  an  action  against  a  city  for  maintaining,  permitting,  or  suffer- 
ing a  nuisance  by  the  improper  use  of  its  sewers,  it  is  error  to 
sustain  an  objection  to  a  question  put  to  the  health  officer  of 
the  city  as  to  whether  the  sewers  or  the  flushing  tanks  were 
out  of  repair  about  the  ^  time  plaintiff  made  complaint  to  him. 
{Past,  p.  319.) 

11.  SAME.    Complaints  of  persons  other  than  plaintiff  are  not  ad- 
missible, when« 

In  such  case,  there  is  no  error  in  sustaining  an  objection  to  a 
question  as  to  whether  other  people  who  resided  in  the  neigh- 
borhood had  complained  that  the  sewers  were  not  properly 
flushed.     (Post,  p.  319.) 
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FROM  KNOX. 


Appeal  from  Circuit  Court  of  Knox  County. — Joseph 
W.  Sneed,  Judge. 

Powers  &  Burrows^  for  Kolb, 

J.  W.  CuMX)N^  for  Knoxvilla 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  action  was  brought  to  recover  damages  by  reason 
of  the  city  maintaining  six  or  seven  drains  having  man- 
holes with  perforated  tops,  in  the  neighborhood  of  the 
plaintiff's  dwelling^  whereby  it  is  alleged  noisome 
vapors  were  emitted  and  carried  by  the  air  into  the 
house  of  the  plaintiff,  injuring  valuable  property,  mak- 
ing his  life  uncomfortable  and  that  of  his  family;  and 
it  is  further  alleged  that  by  reason  of  the  maintaining 
of  these  sewers  by  the  city  and  the  dumping  of  garbage 
into  them,  and  the  effluvia  arising  therefrom,  the  above 
injuries  were  caused ;  and  also,  as  special  damages,  that 
the  plaintiff's  wife  was  made  ill  and  confined  to  the  bed, 
and  her  services  thereby  lost  to  the  plaintiff.  The  trial 
in  the  court  below  resulted  in  favor  of  the  defendant, 
and  the  plaintiff  has  appealed  and  assigned  errors. 

The  first  error  assigned  is  that  there  is  no  evidoice 
to  support  the  verdict  of  the  jury.    We  think  this  as- 
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dgnment  is  well  taken  and  should  be  sustained.  The 
evidence  leaves  it  beyond  any  sort  of  doubt  that  a  cer- 
tain sewer  with  perforated  top,  situated  from  fifty  to 
seventy-five  feet  west  of  plaintiff's  house^  was  used  for 
the  purpose  of  dumping  garbage  and  all  kinds  of  filth, 
night  soil,  etc.,  into  and  that  from  this  source  the  foul 
vapors  complained  of  were  emitted,  and  that  they  made 
the  life  of  the  plaintiff  and  his  family  most  uncomfort- 
able, and  at  times  rendered  the  occupation  of  the  house 
almost  unbearable.  There  is  really  no  evidence  to  the 
contrary.  There  is  testimony  by  witness  McQuire  that 
pits  on  the  lots  of  some  negroes  near  by  were  in  bad 
,  condition,  but  there  can  be  no  doubt  under  the  testimony 
that  the  effluvia  complained  of  came  from  the  manhole 
to  the  west  of  plaintiff's  house.  This  is  sufficient  to 
•enable  the  plaintiff  to  maintain  his  action  for  some  dam- 
ages, leaving  out  of  consideration  all  question  concern- 
ing the  illness  of  his  wife,  of  which  we  shall  speak  pres- 
ently. 

Accumulations  of  garbage,  filth,  and  dirt  of  the  kind 
concerning  which  the  witnesses  testify  in  this  case,  are 
in  their  very  nature  nuisances,  when  not  properly  cared 
for  or  disposed  of.  No  one  has  the  right  to  contaminate 
the  air  with  foul  vapors.  City  of  Seymour  v.  Cummins 
<Ind.),  21  N.  E.,  549,  5  L.  B.  A.,  126;  Wood  on  Nuia, 
vol.  2,  pp.  756-759.  See,  also.  Pierce  v.  Oibaon  Co.,  107 
Tenn.,  224,  64  S.  W.,  33,  55  L.  B.  A.,  477,  89  Am.  St 
Bep.,  946;  Atl(mta  y.  Warnock  (Oa.),  18  S.  E.,  135,  23 
L.  B.  A.,  301,  44  Am.  St  Bep.,  17. 
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We  do  not  say  that  the  city  cannot  maintain  its  sewer 
manholes  with  perforated  tops,  but  if  they  are  main- 
tained they  must  be  so  distributed  and  so  managed  hb 

not  to  emit  foul  vapors  in  such  quantities  aa  that  they 

» 

will  prove  a  serious  discomfort  to  people  living  in  the 
neighborhood. 

It  is  insisted  that  the  city  is  not  liable  because  the 
refuse  stuff  poured  into  the  sewer  above  mentioned  was 
dumped  there,  not  by  the  city  itself,  but  by  certain  per- 
sons whom  the  city  had  licensed  to  use  the  sewer  in  that 
way.  The  city  cannot  escape  in  this  manner.  If  it 
licensed  its  property  to  be  used  for  the  purpose  indi- 
cated, that  is,  for  the  dumping  of  night  soil  into  it,  it 
must  see  to  it  that  those  who  use  it  take  such  precau- 
tions that  the  use  will  not  be  made  a  nuisance.  This 
is  bound  to  be  so  on  principle.  The  city  itself  could 
not  maintain  such  a  nuisance,  and,  if  it  could  not,  it 
clearly  has  no  power  to  authorize  other  people  to  do  the 
same  thing.  See  Wood  on  Nuisances,  vol.  1,  p.  666,  voL 
2,  p.  1000;  2  Dillon  on  Mun.  Corp.  section  1048,  note. 

The  pollution  of  the  atmosphere  with  noxious  or  of- 
fensive effluvia,  gases,  stenches,  or  vapors,  thereby  pro- 
ducing material  discomfort  and  annoyance,  or  injury 
to  health  or  the  enjoyment  of  property,  is  such  an  in- 
vasion of  a  right  as  to  create  a  nuisance.  16  A.  &  E. 
Enc.  (1  Ed.),  p.  952. 

An  unwarranted  impr^nation  of  the  atmosphere  to 
the  detriment  of  another  by  such  offensive  odors  and 
smells  is  an  actionable  nuisance.    Wood  on  Nuisances, 
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vol.  1,  p.  677.  This  is  true,  even  if  it  is  a  mere  physical 
annoyaace  to  the  use  of  the  property  (Wood  on  Nui- 
sances, vol.  2,  p.  759) ;  and  for  a  stronger  reason,  if 
health  is  impaired  by  the  poisoning  of  the  atmosphere 
lind  generation  of  disease  {Ducktown  Sulphur,  etc.,  Co. 
V.  Barnes  (Tenn.),  60  S.  W.,  593). 

It  is  clearly  proven  in  this  case  that  the  noisome 
vapors  emitted  from  the  sewer  to  the  west  of  plaintiflPs 
house  are  of  such  a  character  as  tend  to  produce  sick- 
ness. If  the  case  stood  alone  upon  the  injury  alleged 
to  have  been  inflicted  upon  the  wife,  we  could  not  say 
that  there  waB  no  evidence  to  sustain  the  verdict;  be- 
cause it  appears  that  she  had  typhoid  fever,  and  that 
that  disease  is  not  produced  by  vapors,  but  is  produced 
by  something  taken  into  the  mouth.  It  is  true  that  the 
medical  experts  who  testify  say  that  a  fever  is  produced 
by  sewer  gas,  which  so  closely  resembles  typhoid  fever 
that  sometimes  they  are  scarcely  distinguishable;  still, 
even  with  this  view  of  the  case,  it  would  be  impossible 
to  say  that  the  sewer  gas  produced  the  fever.  Under 
the  description  of  the  case  given  by  the  medical  men, 
it  may  have  been  a  fever  produced  by  sewer  gas,  or  it 
may  have  been  produced  by  some  independent  cause. 
Under  these  circumstances,  it  is  impossible  for  us  to 
say  that  there  is  no  evidence  to  support  the  verdict  upon 
this  particular  point;  yet  the  evidence  is  so  full  and  so 
conclusive  on  the  other  branch  of  the  damages  that  we 
are  constrained  to  hold  that  there  is  no  evidence  to  sus- 
tain the  verdict  as  a  whole;  that  is,  it  is  clear,  under 
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the  testimony,  that  the  plaintiff  was  entitled  to  some 
damages,  even  though  they  may  have  been  small. 

The  second  assignment  of  error  is  to  that  portion  of 
the  judge's  charge  in  which  he  in  substance  excluded 
from  the  consideration  of  the  jury  any  injuries  that  oc- 
curred after  the  month  of  October,  1901.  The  point  of 
objection  is  that,  as  insisted  by  the  plaintiff,  the  suit 
was  begun  on  the  seventh  day  of  November,  1901.  There 
is  nothing,  however,  in  the  record  to  sustain  this  conten- 
tion, except  a  prosecution  bond.  The  summons  itself 
is  not  in  the  record,  and  Mr.  Kolb  testifies  that  his  suit 
was  begun  in  October.  Under  these  circumstances  we 
are  of  the  opinion  that  there  was  no  error  in  the  charge 
of  the  circuit  judge  upon  the  point  referred  to.  We 
cannot  say  that  the  suit  was  begun  in  November,  from 
the  face  of  the  bond  referred  to.  This  may  have  been 
executed  after  the  suit  was  begun.  Certainly,  in  the 
absence  of  the  summons  itself,  we  cannot  say,  in  the 
face  of  Mr.  Kolb's  own  testimony,  that  the  suit  was 
begun  after  October.  This  assignment  must  also  be 
overruled. 

The  third  assignment  is  too  general,  and  need  not  be 
noticed. 

The  fourth  assignment  of  error  is  to  the  effect  that 
the  court  erred  in  rejecting  the  testimony  of  the  plain- 
tiff, when  asked  what  Dr.  Oppenheimer,  the  attending 
physician  of  the  plaintiff's  wife,  said  caused  her  illness. 
This  was  a  matter  of  mere  hearsay,  and  was  properly  re- 
jected, and  the  assignment  must  be  overruled. 
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The  fifth  assignment  is  based  upon  the  following 
qaestion,  which  was  asked  the  health  officer  of  the  city : 
"Q.  Were  those  sewers  out  of  repair,  or  were  the  flush- 
ing tanks  out  of  repair,  about  the  time  of  these  com- 
plaints?" This  was  objected  to  by  the  defendant,  and 
the  objection  sustained*  Error  was  assigned  upon  this 
action  of  the  court  We  think  the  assignment  is  well 
taken.  The  complaints  referred  to  were  made  by  Mr. 
Kolb  to  the  health  officer  before  the  suit  was  begun.  It 
was  a  material  matter  to  prove  that  the  flushing  ap- 
paratus of  the  city  was  out  of  order. 

The  sixth  assignment  of  error  is  based  upon  the  fol* 
lowing  question  asked  witness  Seuben  L.  Gates:  ^^Q. 
Was  any  complaint  made  to  you  by  any  people  who  re- 
sided in  that  neighborhood  that  the  sewers  down  there 
were  not  properly  flushed?"  On  objection  of  the  city, 
this  question  was  overruled,  and  we  think  properly. 
This  was  not  a  proper  method  of  proving  that  the  plain- 
tiff himself  was  injured  by  the  sewer  in  question. 

The  seventh  assignment  is  based  upon  the  following 
portion  of  the  judge's  charge :  "If  you  shall  be  of  the 
opinion  that  such  odors,  smells,  and  other  things  detri- 
mental to  the  health  of  the  plaintiff  were  caused  by  the 
unsanitary  condition  of  wagons  used  by  other  parties 
who  were  not  in  the  employ  of  the  city,  and  with  whom 
the  city  had  no  connection,  why,  then,  there  could  be 
no  recovery  in  this  case  on  that  account,  and  it  would 
be  your  duty  to  so  And."  The  basis  of  fact  on  which 
this  portion  of  the  judge's  charge  rests  was  that  the  city 
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had  authorized  one  Showalters  and  another,  who  were 
private  persons,  and  in  the  employ  of  various  people 
aboni  the  city,  to  dump  refuse  into  the  manhole  above 
referred  to.  In  other  words,  these  people  weare  not  in 
the  employ  of  the  city  at  all,  but  were  simply  given  per- 
mission to  dump  the  refuse  into  the  manhole.  As  a 
condition  of  granting  the  license  or  continuing  it,  the 
city  required  that  wagons  of  a  certain  description,  that 
is,  with  closed  tops  or  barrels  with  screw  tops,  should 
be  used.  Under  these  circumstances  the  city  would 
not  be  liable  for  the  condition  in  which  the  wagons  were 
kept  by  Showalters  and  his  companion. 

For  the  errors  referred  to  in  the  first  and  fifth  assign- 
ments of  error,  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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WATAur.A  Water  Co.  v.  Evalinb  Scott  et  ah 

and 
Watauga  Water  C5o.  v.  Johnson  City  Water  Co. 

{Knoxvillc,     September  Term,  1903.) 

1.  EMINENT  DOMAIN  LAWS.  Compensation,  and  the  mode 
of  ascertaining  it  must  be  provided  for. 
Eminent  domain  laws  for  the  taking  of  property  for  public  use 
must  provide  for  just  compensation,  and  the  mode  and  manner 
of  ascertaining  and  enforcing  the  same,  or  such  laws  will  be 
unconstitutional  and  void.     {Post,  pp.  326-327,  328.) 

Constitution  cited  and  construed:     Art.  1,  sec.  21. 

Cases  cited  and  approved:  Railroad  v.  Love,  3  Head,  63;  Ander- 
son V.  Turbeville,  6  Cold.,  161;  White  v.  Railroad,  7  Heis.,  518; 
Simms  V.  Railroad,  12  Heis.,  623;  Parker  v.  Railroad,  13  Lea, 
671;  Tuttle  v.  Knox  Co.,  89  Tenn.,  157;  Saunders  v.  Railroad, 
101  Tenn.,  206. 

8.    SAME.    Water  companies  cannot  condemn  water  rights. 
Water  companies  are  not  authorized  by  our  eminent  domain  stat- 
utes to  condemn  water  rights,  nor  the  supply  of  water  frgm 
springs  on  their  own  lands  which  flows  over  the  lands  of  others. 
(Past,  pp.  323-327.) 

Code  cited  and  construed:     Sees.  1844-1867,  2499-2506  (S.);  sees. 

1549-1572  (M.  &  V.);  sees.  1325-1348  (T.  &  S.  and  1858). 
Acts  cited  and  construed:    1901,  ch.  63. 

8.  SAME.  Statute  for  condemnation  of  water  rights  must  pro- 
vide for  compensation. 
A  statute  authorizing  the  condemnation  of  water  rights,  but  not 
providing  for  compensation,  nor  prescribing  the  mode  and  man- 
ner of  establishing  the  same,  when  such  rights  are  sought  to  be 
taken,  is  unconstitutional.     (Post^  p.  328.) 

Acts  cited  and  construed:    1901.  ch.  63. 
Ill  Tenn— 21 
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4.    SAMS.    Same.    Failure  not  cured  by  our  general  statutes. 
A  statute  authorizing  the  condemnation  of  water  rights,  and  not 
providing  for  compensation,  can  not  be  read  in  connection  with 
our  general  statutes  for  the  condemnation  of  property  for  pub- 
lic use.     (Post,  pp.  327-328.) 

Code  cited  and  construed:     Sees.  1844-1867,  2499-2506  (S.);  sees. 

1549-1672  (M.  ft  V.);  sees.  1325-1348  (T.  ft  S.  and  1858). 
Acts  cited  and  construed:    1903,  ch.  63. 


FROM  WASHINGTON. 


Appeal  from  the  Circuit  Court  of  Washington  County. 
— C.  J.  St.  John^  Judge. 

Keeves  &  Reeves  and  Kirkpatrick,   Williams  k 
Bowman,  for  Watauga  Water  Co. 

Isaac  IIarr,  Thomas  Cijrtin,  and   J.    B.    Cox,   for 
Scott. 

Isaac  Harr  and  Thomas  Curtin,  for  Johnson  City 
Water  Co. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

These  two  causes  are  condemnation  proceedings. 
The  case,  as  made  by  the  petition,  is  that  the  Watauga 
Water  Company  is  a  corporation  organized  under  the 
general  laws  of  the  State  for  the  purpose  of  establishing 
and  constructing  waterworks  in  or  near   the   town   of 
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Johnson  City,  Tenn.,  to  supply  that  town  with  water. 
It  is  alleged  that  the  town  of  Johnson  City  has  a  pop- 
ulation of  more  than  4,000  and  less  than  10,000  inhab- 
itants, by  the  last  federal  census,  of  1900 ;  that  the  peti- 
tioner has  located  its  reservoir  about  a  mile  from  the 
corporate  limits  of  the  town,  and  has  constructed  its 
system  and  laid  its  pipes  into  the  town,  and  has  a  con- 
tract with  the  town  of  Johnson  City  to  supply  it  with 
water  for  twenty  years,  both  for  the  corporation  and  the 
inhabitants,  and  for  this  purpose   to  enter   upon   the 
streets  and  public  ways  of  the  town  in  order  to  lay  its 
pipes^  establish  its  system,  and  extend  the  same  as  may 
be  found  necessary. 

That  its  supply  of  water  is  obtained  in  part  from 
springs  upon  lands  owned  by  it,  and  the  streams  from 
a  portion  of  these  springs  flow,  after  leaving  the  foun- 
tain heads,  over  the  lands  of  defendants;  and  that,  in 
order  to  obtain  an  adequate  and  proper  supply  of  water 
for  the  town,  it  is  necessary  to  use  that  which  flows  from 
these  springs,  thus  cutting  oflF  the  flow  of  water  over  the 
lands  of  defendants,  and  collecting  and  gathering  the 
8ame  into  the  reservoir  of  the  petitioner. 

It  claims  to  have  the  power  to  do  this,  as  an  exercise 
of  the  right  of  eminent  domain,  under  the  provisions  of 
the  statute  (Shannon's  Code,  sections  1844,  2502)  and 
the  act  of  1901  (Acts  1901,  p.  90,  c.  63),  by  paying 
proi>er  compensation  to  the  defendants  who  own  the 
land  over  which  the  water  flows  after  leaving  the  prem- 
ises of  petitioner. 
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Section  1844  et  aeq.  are  the  statutes  which  provide  for 
the  condemnation  of  property  for  general  improvement 
]>urpose8;  and  section  2502,  referred  to,  is  the  general 
istatute  relating  to  incorporating  water  companies,  and 
prescribing  their  rights,  powers,  and  liabilities.  Under 
the  provisions  of  this  latter  statute,  water  companies 
incorporated  under  it  are  empowered  and  authorized  to 
condemn  and  take  such  lands  as  may  be  necessary  for 
the  establishment  of  their  reservoir  and  works,  and  the 
right  of  way  through  all  lands  between  their  reservoir 
and  the  town  to  be  supplied,  and  to  lay  pipes,  aqueducts, 
and  conductors,  and  keep  the  same  in  repair,  provided 
such  companies  shall  make  compensation  to  the  owners 
of  the  real  estate  condemned  or  taken,  or  through  which 
the  pipes,  conductors,  or  aqueducts  may  be  laid;  and, 
if  the  owner  and  company  cannot  agree  upon  the  com- 
pensation to  be  paid,  then  the  same  shall  be  assessed 
iis  provided  by  statutes  compiled  in  sections  1844  to 
1867,  inclusive. 

It  is  evident  from  the  reading  of  this  section  and  sec- 
tion 1844  that  they  do  not  authorize  the  condemnation 
of  water  rights  or  easements  of  water  over  the  lands  of 
another,  and  the  stopping  or  interfering  with  the  flow 
of  the  water  in  its  natural  course  over  the  lands  of  third 
persons,  even  though  the  fountain  source  is  On  the  prem- 
ises of  the  water  company,  but  only  to  the  taking  of  real 
estate. 

But  it  is  insisted  that  this  power  of  condemnation 
and  the  exercise  of  eminent  domain  in  such  cases  and  to 
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sach  extent  is  conferred  by  Acts  1901,  p.  90,  c.  63.  This 
act  is  as  follows : 

"Acts  1901,  c.  63  (House  Bill  No.  948). 

"An  act  to  enable  incorporated  towns  and  cities  in 
this  State  that  have  a  population  of  not  less  than  four 
thousand,  and  not  exceeding  ten  thousand,  by  the  fed- 
eral census  of  1900,  or  any  subsequent  federal  census, 
and  also  all  water  companies,  organized  under  the  gen- 
eral laws  of  this  State,  that  have  or  may  have  contracts 
to  supply  such  towns  and  cities  or  the  inhabitants 
thereof  with  water,  to  exercise  the  right  of  eminent  do- 
main when  it  is  necessary  for  the  proper  laying  down 
pipes  or  for  the  condemnation  of  riparian  rights  to 
procure  a  supply  of  water  to  meet  tiie  demands  of  said 
towns  and  cities  and  the  inhabitants  thereof. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  incorporated  towns  and 
cities  in  this  State  that  have  a  population  of  not  less 
than  four  thousand  and  not  exceeding  ten  thousand,  by 
the  federal  census  of  1900,  or  any  subsequent  federal 
census,  and  also  all  water  companies  organized  under 
the  general  laws  of  this  State,  that  have  or  may  have 
contracts  to  supply  such  towns  and  cities  or  the  inhab- 
itants thereof  with  water,  shall  have  the  power  to  con- 
demn a  right  of  way  through  the  lands  of  intervening 
property  owners  when  it  is  necessary  for  the  purpose  of 
laying  down  pipes  for  said  waterworks,  and  to  condemn 
the  water  from  springs  owned  by  said  towns  and  cities 
or  said  water  companies,  so  as  to  procure  a  supply  of 
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pure  water  to  meet  the  demand  of  said  tow^s  and  cities, 
and  the  inhabitants  thereof." 

The  learned  trial  judge  was  of  opinion  that  the 
proper  construction  of  this  act  was  only  to  grant  per- 
mission to  a  water  company  to  condemn  the  water  of 
springs  owned  by  towns  or  cities  having  the  specified 
population,  and  that  no  rights  existed  in  petitioner  to 
condemn  the  riparian  rights  of  defendants ;  and  the  peti- 
tion was  dismissed,  and  the  petitioner  has  appealed  and 
assigned  error. 

We  are  of  opinion  that  the  learned  trial  judge  was  in 
error  in  his  construction  of  the  act,  and  that  its  purpose 
and  meaning  is  to  give  water  companies  or  cities  who 
own  springs  the  right  to  condemn  the  water  flowing 
from  such  springs  for  public  use  by  collecting  the  same 
into  reservoirs,  and  distributing  it  through  the  towns 
or  cities  for  the  use  of  their  inhabitants.  In  other 
words,  it  is  the  meaning  and  purpose  of  the  act  that 
cities  or  towns  or  water  companies  furnishing  water  to 
cities  or  towns  may  appropriate  the  water  from  springs 
owned  by  them  for  supplying  such  cities  and  towns  with 
water,  even  though  the  flow  of  the  water  be  impeded  or 
stopped,  and  the  lower  riparian  owner  be  deprived 
thereof,  and  to  this  extent  to  exercise  the  right  of  emi- 
nent domain.  The  right  to  the  natural  flow  of  water  is 
a  property  right,  which  might  be  condemned  as  any 
other  property. 

It  is  a  fundamental  principle  of  the  law  of  eminent 
domain,  and  the  taking  of  property  for  public  use,  that 
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it  can  only  be  done  by  making  just  compensation  to  the 
person  whose  property  is  taken,  for  its  reasonable  value ; 
and  any  legislation  which  confers  the  right  of  eminent 
domain  can  only  be  valid  upon  condition  that  such  com- 
pensation is  provided  for,  and  the  mode  and  manner  of 
ascertaining  and  enforcing  the  same  is  fixed  and  estab- 
lished. 

This  doctrine  is  not  questioned,  but  the  contention  is 
that,  although  the  act  of  1901,  which  clearly  attempts 
and  purports  to  authorize  the  condemnation  of  the 
water  flowing  from  springs  owned  by  water  companies, 
does  not  provide  for  compensation,  nor  prescribe  the 
mode  and  manner  of  establishing  the  same  when  the 
water  is  sought  to  be  taken,  still  this  act  may  be  read  in 
connection  with  the  general  statutes  (Shannon's  Code, 
section  1844  et  seq.,  and  sections  2499-2506,  inclusive), 
and  these  general  statutes  provide  not  only  for  compen- 
sation, but  prescribe  the  mode  and  manner  of  assessing 
the  same. 

We  think  this  cont<*ntion  cannot  be  sustained.  The 
general  statutes  (Shannon's  Code,  sections  2499-250G) 
refer  alone  to  water  companies  supplying  water  to 
towns  and  cities,  and  not  to  the  towns  and  cities  whirh 
provide  their  own  water  and  system  of  works,  while  the 
act  of  1901  embraces  both  the  municipal  and  water  com- 
panies. In  addition,  as  before  stated,  the  general  stat- 
utes (sections  2499-2506)  do  not  authorize  the  con- 
demnation of  water  rights,  but  only  of  rights  of  way  for 
reservoirs,  pipes,  a(iiieducts,  or  conductors;  and  it  is 
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only  for  this  class  of  properly,  op  property  taken  fw 
these  purposes,  that  compensation  is  provided  in  these 
acts. 

The  statutes  (section  1844  et  seq.)  provide  only  tar 
the  taking  of  real  estate,  and  assessing  compensation 
therefor ;  and  neither  these  statutes,  nor  those  relating 
to  water  companies,  provide  for  the  condemnation  of 
water  rights,  and  the  assessment  of  damages  for  suck 
rights. 

Acts  1901,  p.  90,  c.  63,  cannot  be  treated  as  an  amend- 
ment or  extension  of  these  acts,  since  neither  in  its  cap- 
tion nor  body  does  it  refer  to  them,  but  it  appears  to  be 
an  independent  and  separate  act  for  the  benefit  not  only 
of  water  companies,  but  also  of  cities  and  towns  which 
supply  their  water,  and  makes  no  provision  whatever 
for  compensation;  nor,  if  it  could  be  treated  as  an 
amendment  to  the  general  statutes,  do  they  together  pro- 
vide for  compensation  for  this  class  of  property. 

In  order  to  render  l^islation  for  the  taking  of  pri- 
vate property  for  public  use  valid,  there  must  be  a  pro- 
vision made  for  compensation,  and  for  ascertaining  the 
amount  of  the  same.     Const.,  art.  1,  section  21 ;  Railroad 

V.  Love,  3  Head,  63;  Anderson  v.  Turheville,  6  Gold., 
161;  White  v.  N.  &  N.  W.  R.  R.,  7  Heisk.,  518;  Simmi 
V.  Railroad,  12  Heisk.,  623 ;  Parker  v.  Railroad,  13  Lea, 
671 ;  Tuttle  v.  Knox  Co.,  89  Tenn.,  157,  14  S.  W.,  486; 
Saunders  v.  Railroad,  101  Tenn.,  206,  47  S.  W.,  155;  10 
Am.  &  Eng.  Ency.  Law  (2  Ed.),  1133,  note  1. 

We  arrive  at  the  same  result  as  the  learned  trial 
judge,  but  upon  different  grounds ;  and  his  judgment  is 
affirmed,  with  costs. 
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Knoxvillb  Traction  Co.  v.  Don  Mullins. 
{Knoxville.     September  Term,  1903.) 

1.  TBBDIOT.  For  injurlM  caaaed  hy  negligence  of  street  car  com- 
pany is  supported  by  the  evidence,  when. 
Material  evidence  showing  that  the  motonnan'ot  a  street  car 
saw,  or  could  have  seen  by  the  exercise  of  due  diligence,  that  a 
horse  in  front  from  eighty  to  one  hundred  yards  distant,  was 
much  frightened,  and  was  putting  its  rider  in  imminent  perils 
and  that  he  permitted  his  car  to  approach  at  a  rapid  rate  of 
speed,  all  the  while  sounding  his  gong  or  bell,  until  the  car 
passed  the  place  where  the  accident  occurred,  and  thus  so 
frightening  the  horse  as  to  cause  it  to  throw  the  rider  who  was 
thereby  seriously  injured,  is  sufficient  to  support  a  verdict 
against  the  street  car  company  and  in  favor  of  such  rider. 
lP09t,  pp.  831-332.) 

9.  STBJfiST  BAILBOABS.  UaUe  for  negligence  of  motorman  in 
causing  injuries  by  frightening  horse,  when. 
Where  it  reasonably  appears  to  a  motorman  or  other  person  in 
charge  of  a  street  car  that  a  horse  is  so  frightened  as  to  become 
unmanageable,  and  is  placing  some  one  in  imminent  danger,  he 
should  stop  sounding  his  gong  or  bell,  and  then  and  there  stop 
the  movement  of  his  car,  so  as  to  prevent  the  threatened  injury, 
and  his  failure  to  do  so  renders  the  street  car  company  liable 
for  the  resulting  injuries.      (Post,  pp.  331-332.) 

Cases  cited  and  approved:  Traction  Co.  v.  Ldghtcap,  61  Fed.,  762, 
10  C.  C.  A.,  46;  Benjamin  v.  Railroad,  160  Mass.,  3;  Ellis  v. 
Railroad,  160  Mass.,  841. 

8.     SAIffW.    Ck>ntribntory  negligence  is  a  question  for  the  Jury  un- 
der proper  charge. 

Whether  it  is  prudent  or  negligent  for  the  rider  of  a  young  and 
skittish  horse,  which  showed  fright  at  a  street  car  overtaking 
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him,  in  not  turning  off  the  street  on  which  the  car  was  ninning, 
is  a  question  for  the  jury  under  proper  instructions.  iFost,  pp. 
332,  834-33?.) 


FROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Elnox  County. — 
Joseph  W.  Sneed^  Judge. 

Webb^  McClung  &  Bakeb^  for  Traction  Co. 

Shields  &  Mountcastle  and  Sansom  &  Welgkeb^  for 
Kullina 


Mb.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

The  defendant  in  error  sued  to  recover  from  plaintiff 
in  error  damages  sustained  by  him  from  its  alleged  neg- 
ligence in  so  operating  one  of  its  cars  as  to  frighten  the 
horse  which  he  was  riding  so  as  to  cause  it  to  throw  and 
seriously  injure  him. 

The  record  shows  that  he  was  coming  into  the  city 
of  Knoxville  on  Broad  street^  and  that  as  he  entered  the 
street  the  car  passed  him,  going  north  to  its  terminua 
His  horse  indicated  some  degree  of  fright  or  nervous- 
ness at  the  approach  of  the  car,  but  at  the  moment  of  its 
passage  a  covered  wagon  intervened  between  it  and  the 
car,  and  he  (defendant  in  error)  had  ho  difficulty  in 
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controlling  it.  After  reaching  the  terminus,  the  car  re- 
turned, going  south  on  Broad  street,  and  in  the  same 
direction  with  the  defendant  in  error.  The  horse,  evi- 
dently nervous,  on  hearing  the  approaching  car,  turned 
its  head,  and,  discovering  it,  began  immediately  to  rear 
and  plunge.  At  that  moment  the  car  was  descending 
a  slight  grade.  There  is  material  evidence  to  show  that 
the  motorman  saw,  or  could  have  seen  if  he  had  been 
exercising  due  diligence,  when  distant  from  the  defend- 
ant in  error  from  eighty  to  one  hundred  yards,  that  the 
horse  was  much  frightened,  and  was  putting  its  rider 
in  imminent  peril ;  and  that  he  permitted  his  car  to  ap- 
proach at  a  rapid  rate  of  speed,  all  the  while  sounding 
his  gong,  until  the  car  passed  the  place  where  the  acci- 
dent occurred. 

Upon  this  state  of  facts  we  think  the  verdict  of  the 
jury  is  sustained,  and  the  circuit  judge  cannot  be  put 
in  error  for  declining  to  grant  to  the  defendant  below 
a  new  trial. 

While  it  is  true  that  street  railroads  are  not  liable 
**for  accidents  arising  from  fright  to  horses  caused  by 
the  usual  operation  of  its  cars  if  its  employees  are  free 
from  negligence,  yet  if  one  in  charge  of  a  car  sees  that 
a  horse  is  frightened,  aad  injury  is  imminent,  it  is  his 
duty  to  refrain  from  sounding  his  gong  or  to  stop  the 
car.  To  continue  to  sound  it  under  such  circumstances 
would  be  such  legal  misconduct  as  would  render  the 
company  liable  for  resulting  injury."  Nellis  Street 
Surface  'Railroads,  p.  329.     It  is  not  to  be  understood 
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£rom  this  that  the  employee  in  charge  of  the  moYing  car 
on  a  public  thoroughfare  is  obliged,  at  the  peril  of  suV 
jecting  his  employer  to  a  recovery  for  damages,  to  stop- 
the  usual  methods  employed  in  running  street  car^- 
every  time  he  sees  a  frightened  horse  in  the  street.  But 
we  think  the  safety  of  those  who  ride  or  drive  horse& 
along  these  highways  requires  an  enforcement  of  th^- 
rule  that,  where  it  reasonably  appears  a  horse  is  sq 
frightened  as  that  it  is  unmanageable,  or  is  otherwisf^ 
placing  the  one  in  charge  or  others  in  imminent  danger, 
the  motorman  should  stop  sounding  his  gong  or  bell, 
and  also  stop  the  movement  of  his  car,  and  thus  prevent^ 
if  it  may  be,  a  threatened  injury.  To  continue  to  run 
his  car  at  a  rapid  rate  upon  the  frightened  animal,  and 
to  ring  his  gong  or  bell,  are  acts  of  wantonness,  which 
should  make  the  master  liable  for  the  injuries  that  re- 
sult therefrom.  Phil.  Tract  Co.  v.  Lightcap,  61  Fed, 
762, 10  C.  C.  A.,  46 ;  Benjamin  v.  Holyoke  R.  R.  Co.,  160 
Mass.,  3,  35  N.  E.,  95,  39  Am:  St  Rep.,  446;  Ellis  v. 
jAjnn  &  B.  R.  Co.,  160  Mass.,  341,  35  N.  E.,  1127. 

In  his  instructions  to  the  jury  the  circuit  judge  clearly 
announced  the  rules  of  law  affecting  the  rights  and  lia- 
bilities of  the  respective  parties,  and  especially  said  to 
the  jury  that  the  plaintiff  could  not  recover  unless  he^ 
at  the  time  of  the  injury,  was  in  the  exercise  of  due  care. 
As  an  additional  safeguard  to  the  plaintiff  in  error,  he 
granted  a  number  of  requests  that  were  submitted  by  its 
counsel. 

These  requests  were  as  follows: 
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First.  "The  right  of  a  company  to  construct  and 
operate  its  road  along  the  streets  carries  with  it  the 
right  to  do  whatever  is  necessary  to  the  successful  oper- 
4ition  of  the  road,  so  that  the  company  is  not  liable  for 
injuries  caused  by  horses  becoming  frightened,  unless 
it  can  be  shown  that  the  fright  was  caused  by  some  un- 
usual sight  or  sound,  and  that  this  unusual  sight  or 
sound  was  caused  by  the  company's  negligence." 

Second.  "A  man  riding  a  horse  along  a  street  upon 
which  a  street  car  runs  is  presumed  to  be  able  to  man- 
age and  control  it,  and  the  mere  fact  that  the  horse, 
when  at  such  distance  from  the  track  as  to  avoid  a  col- 
lision, becomes  frightened,  places  the  company  under 
no  duty  to  him  until  it  is  evident  that  the  rider  has  lost 
control  of  and  cannot  manage  his  horse." 

Third.  "The  motorman  of  a  car  is  not,  as  a  matter 
of  law,  bound  to  check  or  stop  his  car  merely  because 
the  horse  becomes  frightened  at  the  appearance  and 
noise  of  the  cars;  and  the  company  would  not  be  liable 
for  its  failure  to  check  or  stop  it  unless  the  circum- 
stances were  such  as  to  show  to  the  motorman  that  an 
accident  would  be  unavoidable  unless  he  did  check  or 
stop  his  car." 

We  think  that,  if  there  had  been  Miything  lacking  in 
the  original  charge,  it  was  supplied  by  these  requests, 
and  that  in  giving  them  the  trial  judge  went  to  the  ex- 
treme limit  in  laying  down  rules  for  the  protection  of 
the  plaintiff  in  error.  But  it  is  insisted  that  he  was  in 
•ciTor  in  declining  to  give  the  fourth  and  seventh  of  the 
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special  requests  submitted  to  him.  The  fourth  is  in 
these  words:  ''If  you  shall  find  that  when  this  horse 
became  frightened  the  motorman  checked  the  speed  of 
the  car,  and  ran  up  making  no  more  noise  than  usual  or 
necessary,  and  that  after  the  front  of  the  car  came  up 
even  with,  or  passed,  the  horse,  which  was  at  a  safe 
distance  from  the  track,  it  became  unmanageable,  and 
threw  and  hurt  the  rider,  then  the  company  would  not 
be  liable." 

We  think  there  was  no  error  in  declining  to  give  this 
request.  The  eflfec^t  of  this  request,  if  given,  would  have 
been  to  say  to  the  jury  that,  though  the  horse  was  fright- 
ened, yet  the  traction  company  would  be  excused  ^om 
liability  if  the  motorman  checked  the  speed  of  his  car, 
and  continued  to  run  with  only  the  usual  and  necessary 
noise,  when  under  the  law  it  was  the  part  of  due  care 
and  caution,  when  the  horse  became  frightened,  if  neces- 
sary to  calm  and  save  the  rider,  to  entirely  stop  the  car^ 
without  regard  to  the  point  which  the  car  had  reached 
at  the  time.  The  seventh  request,  which  was  declined, 
is  as  follows :  ''If  you  shall  find  from  the  evidence  that 
Don  Mullins  was  riding  a  young  and  skittish  horse,  and 
that  he  met  this  car  just  at  the  end  of  the  line,  and  his 
horse  showed  fright  at  the  car,  then  I  charge  you  it  was 
his  duty  to  turn  oflf  the  street  on  which  the  car  was  run- 
ning, and  upon  which  it  had  to  pass  along  upon  its  re- 
turn to  town,  if  there  were  cross-streets  upon  which  he 
might  have  turned,  and  avoided  the  car  on  its  return; 
and,  if  he  failed  to  do  so,  then  it  was  negligence.** 
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We  think  this  request  was  properly  declined.  It 
i|i:uores  the  fact  that  Mullins  was  a  stranger  in  the  town, 
and  might  have  had  no  knowledge  of  any  cross-street 
into  which  he  might  have  turned  for  safety,  as  well  as 
the  fact  that  all  fright  exhibited  by  the  horse  upon  first 
meeting  the  car  might  have  been  so  small  and  imma- 
terial as  not  to  have  suggested  to  a  man  of  ordinary 
prudence  that  it  would  be  unsafe  for  him  to  continue 
upon  a  street  traveled  by  the  cars.  Whether  it  was  pru- 
dent or  imprudent  for  Mullins,  riding  a  young  and  skit- 
tish  horse,  was  a  question  which,  under  all  the  facts  of 
the  case,  was  to  be  settled  by  the  jury  under  proper  in- 
structions, and  the  eflPect  of  this  request  would  have 
been  to  take  that  question  away  from  the  jury,  and  de- 
termine it  as  a  matter  of  law  upon  the  two  facts  stated 
hypothetically  in  it. 

We  think  there  was  no  error  committed  in  the  trial 
of  this  cause^  and  the  judgment  of  the  lower  court  is 
affirmed. 
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W.  B.  MiLLEB  €t  al.  V.  Sarah  Fox  et  oZ, 
{Knoxville.     September  Term,  1903.) 

1.    BBLBA8E  OB  DI80HABGB.  Of  one  joint  obligor  reLaaaes  all, 
unleu  otherwise  stipulated. 
A  release  or  discharge  In  writing  of  one  of  several  Joint  obligors 
releases  all  of  them,  unless  it  be  stipulated  otherwise  therein. 
iP09t,  p.  341.) 

Code  cited  and  construed:  Sees.  5670  and  5571  (8.);  sees.  4538 
4539  (M.  &  v.);  sees.  3789  and  3790  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Evans  v.  Plgg,  3  Cold.,  395;  Williams 
V.  Hitchlngs,  10  Lea,^326. 

S.    SAM£.    In  writing  without  new  oonsideration  is  effective. 
A  release  or  discharge  of  a  debt  in  writing,  without  any  new  con- 
sideration passing,  is  valid,  and  will  operate  according  to  the 
intention  of  the  parties.     {Post,  p.  341.) 

Code  cited  and  construed:  Sees.  5570  and  5571  (S.);  sees.  4538 
and  4539  (M.  &  V.);  sees.  3789  and  3790  (T.  &  S.  and  1858). 

Case  cited  and  approved:    Love  v.  Allison,  2  Tenn.  Chy.,  114. 

3.  SAME.    Without  consideration,  and  not  in  writing  is  void. 

A  release  or  discharge  of  a  debt,  without  consideration,  and  not 
in  a  signed  writing,  is  void.     (Post,  p.  342.) 

Code  cited  and  construed:  Sees.  5570  and  5571  (S.);  sees.  45S8 
and  4539  (M.  &  V.);  sees.  3789  and  3790  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Smith  v.  Harris,  3  Sneed,  558;  Simp- 
son V.  Moore,  6  Bax.,  371. 

4.  SAUB.  Verbal  release  upon  consideration  is  binding;  and  does 
not  release  co-obligor,  when. 

A  verbal  release  is  binding,  if  supported  by  a  consideration,  and 
a  co-obligor  will  not  be  relieved  thereby,  if  he  consented  to  the 
release,  and  agreed  to  remain  bound.     (Post,  p.  342.) 

Case  cited  and  approved :     Richardson  v.  McLemore,  5  Bax,  68€. 


3  Cates]        SEPTEMBER  TERM,  1903.  337 

Miller  V.  Fox. 

5.  BAXB.    Same.    Verbal  release  of  one  joint  obligor  for  pre- 
payment of  his  portion  is  binding. 

The  release  of  one  of  several  of  the  Joint  obligors  by  running  a 
line  through  his  name,  in  consideration  of  his  prepayment  of 
his  portion  of  the  debt  before  maturity,  is  eftective  to  release 
him.     (Post,  pp.  342-345.) 

Case  cited  and  approved:     Bank  v.  Shook,  100  Tenn.,  436,  444. 

6.  SAME.     Oral  release  witliout  new  consideration  is  ineffective; 
case  in  Judgment. 

The  oral  release  of  some  of  the  Joint  obligors  upon  the  payment 
of  a  portion  of  the  debt  owed  after  its  maturity,  without  other 
consideration,  is  not  binding,  and  is  inefPective,  and  all  the 
obligors  remain  bound  for  the  balance  of  the  debt. 


FROM  RHEA. 


Appeal  from  the  Chancery  Court  of  Rhea  County. 
T.  M.  McCONNBLL,  Chancellor. 

BuRKBTT^  Mansfield  &  Miller^  for  Miller. 

A.  P.  IlAGGARD^  and  Pritchard  &  SiZER,  for  Fox. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

On  February  11,  1899,  the  assignor  of  the  complain- 
ants recovered  a  judgment  in  the  chancery  court  at  Day- 
ton, Tenn.,  for  |1,826.75,  against  Sarah  Fox,  J.  E.  Line, 
and  S.  M.  Winchester  jointly,  which,  by  a  chain  of  sub- 
sequent assignments,  became  the  property  of  complain- 

111  Tenn— 22 
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anta  Burkett,  Miller  and  Mansfield,  and  for  their  use 
held  by  and  in  the  name  of  W.  B.  Miller,  trustee. 

On  July  31, 4899,  Miller,  tirustee,  was  paid  |1,000  on 
this  judgment  by  J.  E.  Line  for  himself  and  Winchester 
jointly. 

Such  proceedings  were  had  in  respect  of  this  judg- 
ment as  that  an  execution  was  issued  and  levied  upon 
certain  real  estate,  and  the  sale  subsequently  conceded 
to  be  void  by  all  parties  for  want  of  notice  to  the  de- 
fendant in  possession.  In  the  course  of  the  present 
proceedings  a  bill  was  filed  by  Mr.  Miller  for  the  pur- 
pose of  setting  aside  the  satisfaction  of  the  judgment 
and  enforcing  his  lien  upon  the  land  through  the  court 
of  chancery.  The  court  of  chancery  appeals  held  that 
he  was  entitled  to  the  relief  sought,  and  that  the  land 
should  be  sold  subject  to  the  homestead  rights  of  Mrs. 
Fox,  the  defend&nt.  Thereui>on  the  defendant  Mrs. 
Fox  appealed,  and  has  assigned  errors. 

The  chief  question  now  in  the  case  is  whether  Mrs. 
Fox  was  released  by  virtue  of  the  release  of  Line  and 
Winchester — ^a  defense  which  is  now  insisted  upon. 
The  finding  of  facts  upon  this  subject  by  the  court  of 
chancery  appeals  is  composed,  first,  of  the  testimony  of 
Mr.  Miller,  and,  secondly,  of  the  court^s  construction  of 
that  testimony.  The  court  of  chancery  appeals  quoted 
Mr.  Miller's  testimony  as  follows : 

"I  made,  by  correspondence,  an  agreement  with  Mr. 
Line's  attorney,  as  I  now  remember,  to  the  eflfect  that  if 
Line  would  make  a  payment  of  one  thousand  dollars  on 
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the  judgment  for  himself,  or  himself  and  Winchester 
(he  was  a  relative  of  Winchester,  and  appeared  to  be 
acting  for,  or  interested  in  Winchester),  I  would  not 
molest  them  (Line  and  Winchester)  any  more,  but 
would  endeavor  to  collect  the  remainder  of  the  judg- 
ment from  Mrs.  Fox.  I  don't  remembOT  that  any  writ- 
ten agreement  was  executed — ^release,  or  anything  of 
the  kind — to  Line,  but  I  intended  to  not  bother  Line 
and  Winchester  any  more,  and,  in  so  far  as  I  could  make 
a  binding  agreement  to  look  to  Mrs.  Fox,  and  discharge 
Line  and  Winchester,  on  their  paying  one  thousand  dol- 
lars^ I  undertook  to  do  it.  I  may  have  given  them  glome 
written  agreement,  but,  if  I  did,  I  don't  remember  it. 
I  know  and  distinctly  remember  that  I  specially  stip- 
ulated the  agreement  made  with  Messrs.  Line  and  Win- 
chester was  not  to  prejudice  my  rights  against  Fox,  or 
the  rights  of  other  interested  parties." 
The  court  of  chancery  appeals  continues: 
"This  is  the  only  testimony  we  find  upon  the  question 
as  to  whether  this  lease  was  in  writing  or  not  It  is 
true,  as  we  take  it  from  said  statements,  that  there  was 
some  correspondence,  and  an  agreement  with  Miller  and 
Line's  attorney,  as  stated  in  the  foregoing  testimony 
given  by  Miller.  There  is  no  evidence  of  any  agreement 
in  writing,  or  otherwise  to  which  Mrs.  Fox  assented, 
and  we  are  left  to  draw  our  inference  from  this  state- 
ment alone ;  and,  while  we  do  not  think  that  this  affects 
the  liability  of  Mrs.  Fox  as  to  the  balance  of  the  judg- 
menty  after  deducting  the  payment  by  Line,  we  cannot 
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find  that  this  agreement  in  regard  to  this  payment  was 
in  writing." 

The  forgoing  finding  was  made  by  the  court  of  chan- 
cery appeals  in  response  to  a  i>etition  tor  additional 
findings  filed  by  the  defendant  Mrs.  Fox.  A  petition 
for  additional  findings  was  also  filed  upon  the  same  sub- 
ject by  the  c<Hnplainants.  Responding  to  this,  the  court 
of  chancery  appeals,  in  the  same  finding,  in  speaking  of 
the  complainants,  said:  '^They  insist  that  the  agree- 
ment should  have  been  found  by  the  court  to  be  in  writ- 
ing, which,  as  to  Mrs.  Fox,  we  cannot  do.'' 

The  finding  of  the  court  of  chancery  appeals  is  some- 
what obscure^  but,  construing  it,  we  are  of  the  opinion 
that  they  meant  to  hold  that  there  was  no  agreement  in 
writing.  They  say  that  there  is  no  evidence  of  any 
agreement,  ^'in  writing  or  otherwise,  to  which  Mrs.  Fox 
assented."  This  is  a  finding  that  there  was  no  agree- 
ment whatever,  either  oral  or  written,  to  which  Mrs. 
Fox  assented.  At  the  close  of  the  paragraph  the  court 
finds,  ^^e  cannot  find  that  this  agreement  in  regard  to 
this  payment  was  in  writing."  This  evidently  has  refer- 
ence to  the  agreement  referred  to  in  the  testimony  of 
Mr.  Miller.  It  could  refer  to  no  other.  Therefore  there 
is  a  finding  by  the  court  of  chancery  appeals  that  there 
was  no  agreement  in  writing. 

The  court  of  chancery  appeals  do  not  find  that  there 
was  any  consideration  paid  by  Line  and  Winchester, 
further  than  the  f  1,000,  which  was  a  part  of  the  judg- 
ment they  already  owed. 


I 
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The  question  to  be  determined  under  these  facts  is 
>vhether  Mrs.  Pox  was  released  by  reason  of  the  trangi- 
action  above  referred  to  between  Mr.  Miller  and  J.  E.. 
Lina 

Code  1858,  section  3789  (Shannon's  Code,  sectioa 
5570),  reads: 

"All  receipts,  releases,  and  discharges  in  writing^ 
whether  of  a  debt  of  record  or  a  contract  under  seal,  or 
otherwise,  shall  have  effect  according  to  the  intention 
of  the  parties  thereto.*' 

Section  3790,  Code  1858  (Shannon's  Code,  section 
5571),  reads: 

"All  settlements  in  A\Titing,  made  in  good  faith,  for 
the  composition  of  debts  shall  be  taken  as  evidence,  and 
held  to  operate  according  to  the  intention  of  the  parties^ 
although  no  release  under  seal  is  given,  and  no  new  con- 
sideration has  passed." 

In  Evans  v.  Pigg,  3  Cold.,  395,  it  was  held  that  a  re- 
lease in  writing  of  one  of  several  joint  obligors  released 
all  of  the  others. 

In  Williams  v.  Hitchings,  10  Lea,  326,  it  was  held 
that,  when  the  release  was  given  in  writing,  the  parties 
to  the  release  could  stipulate  therein  that  it  was  not  to 
affect  the  liability  of  another  joint  obligor,  who  was 
not  a  party  to  such  writing. 

In  Love  v.  Allison,  2  Tenn.  Ch.  114,  Chancellor 
Cooper  expresses  tlie  opinion  that,  if  the  discharge  be 
in  writing,  it  will  operate  according  to  the  intention  of 
the  parties  under  the  sections  of  the  Code  above  ref  ared 


342  TENNESSEE  REPORTS.  [Vol.  Ill 

Miller  v.  Fox. 

tOy  thoagh  for  the  composition  of  a  debt,  and  without 
any  new  consideration.  This  statement  is  perhaps  a 
dictum  in  that  case,  but  the  soundness  of  it  as  enunciat- 
ing a  principle  of  law  cannot  be  doubted. 

In  Smith  v.  Harris,  3  Sneed,  553,  it  was  held  that  a 
release  without  consideration,  and  not  under  seal,  is 
void.  Since  seals  have  been  abolished,  and  the  sections 
of  the  Code  above  mentioned  have  been  passed,  the  rule 
may  be  stated  that  a  release  without  consideration,  and 
not  in  writing,  is  void. 

In  Simpson  v.  Moore,  6  Bast,  371,  it  was  held  that  a 
release  in  writing,  not  signed  by  the  obligee,  would  not 
l>e  binding  on  him. 

In  Richardson  v.  McLemore,  5  Baxt,  586,  it  was  held 
that  a  verbal  release  was  binding  if  supported  by  a  con- 
sideration, and  that  the  co-obligor  would  not  be  relieved 
thereby  if  he  consented  to  the  release,  and  agreed  to  re- 
main bound. 

The  case  of  Bank  v.  Shook,  100  Tenn.,  436,  45  S.  W., 
338,  presents  the  matter  in  a  somewhat  more  compli- 
cated aspect.  In  that  case  it  appeared  that  Shook  was 
bound  on  a  demand  note  with  several  other  persons,  the 
note  being  made  payable  to  the  First  National  Bank. 
Before  maturity  he  insisted  upon  paying  his  proportion 
of  the  note,  and  upon  being  released  therefrom.  The 
bank  agreed  to  this,  accepting  his  proportion  of  the 
amount  expressed  by  the  note,  and  agreeing  verbally 
that  he  should  be  released,  thereupon  running  a  line 
through  his  name  as  it  appeared  upon  the  note  for  the ' 
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purpose  of  erasing  such  name.  His  co-obligors  were 
made  acquainted  with  these  facts  ^  in  substance,  and 
made  no  objection  to  them;  on  the  contrary,  continued 

to  pay  interest  on  the  note  for  several  years.  At  the 
time  Mr.  Shook  paid  his  proportion  of  the  debt  all  of 
his  co-obligors  were  solvent.  After  several  years  had 
elapsed,  and  all  of  these  co-obligors  had  become  insol- 
vent, the  bank  sued  Mr.  Shook  upon  the  note,  claiming 
that  he  was  not  released,  becauise  there  was  no  considera- 
tion, he  having  paid,  as  insisted  by  the  bank,  only  what 
he  owed ;  tha.t  is,  a  part  of  the  debt.  The  court  adjudged 
that  there  was  a  consideration,  in  view  of  the  fact  that 
payment  was  made  before  the  maturity  of  the  note;  also 
in  view  of  the  estoppel  arising  out  of  the  fact  that  Mr. 
Shook  had  been  allowed  to  rest  for  several  years  under 
the  belief  that  he  was  released,  while  in  the  meantime 
all  of  his  co-obligors  had  become  insolvent,  he  himself 
alone  remaining  solvent,  by  reason  of  which  facts  he 
would  be  defeated  of  his  contribution  if  compelled  to 
pay.  On  these  facts  the  court  held  that  Mr.  Shook  was 
released,  treating  the  transaction  as  purely  verbal,  on 
the  ground  that  he  had  paid  a  consideration  in  addition 
merely  to  his  proportion  of  the  amount  appearing  in  the 
note ;  that  is,  that  he  had  paid  this  sum  before  maturity, 
and  also  by  reason  of  the  estoppel  above  mentioned. 

The  court  also  held  that,  even  if  the  erasure  did  not 
amount  to  a  writing,  and  the  release  could  not  be  effec- 
tive from  this  standpoint,  still  that  the  subsequent  ac- 
tions of  the  bank,  assuming  and  treating  it  as  valid,  and 
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SO  dealing  with  it,  might  be  ratification  of  the  release 
made  by  its  officers,  and  that  Mr.  Shook  would  be  re- 
lieved  on  that  ground.  It  does  not  appear  from  the 
opinion  that  the  co-obligors  claimed  a  release;  on  the 
contrary,  judgment  was  taken  against  them  without  ob- 
jection. The  only  question  made  was  as  to  whether  Mr. 
Shook  was  released. 

It  is  not  denied  in  any  of  the  foregoing  authorities 
that  a  r(»lease,  to  be  binding,  must  either  be  in  writing, 
under  the  statute,  or,  if  verbal,  it  must  be  supported  by 
some  consideration  other  than  the  mere  payment  of  the 
proportion  of  the  debt  owing  by  the  party  claiming  to  he 
released,  or  there  must  be  some  other  circumstances 
which  make  the  payment  more  onerous  than  the  mere 
performance  of  the  contract  according  to  its  terms;  in 
other  words,  there  may  be  a  release  in  writing  under  the 
statute,  which  will  relieve  the  obligor,  even  though  n«> 
consideration  be  paid  further  than  such  part  of  the  debt 
as  may  be  agreed  upon  by  the  obligor  or  obligee.  This 
release  may  provide  that  co-obligors  are  not  to  be  re- 
lieved, and  it  will  have  effect  according  to  its  terms: 
that  is,  the  latter  will  not  be  released.  The  general  rule 
is  that  a  verbal  release  is  not  binding.  But  it  is  bindinir 
if  supported  by  a  distinct  consideration  in  addition  to 
the  payment  of  a  portion  of  the  debt ;  as  where  such  por- 
tion is  paid  before  the  maturity  of  the  obligation,  or 
where  such  payment  is  made  at  a  place  different  from 
that  appointed  in  the  contract.  Jones  v.  Perkins,  64 
Am.  Dec.,  136 ;  Lawson  on  Contracts,  section  104 ;  2  Dan. 
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on  Neg.  Ins.,  285;  Bank  v.  Shook,  100  Tenn.,  444,  45  S. 
W.,  338. 

Applying  the  rules  thus  laid  down  to  the  present  case, 
the  necessary  conclusion  seems  to  be  that  Messrs.  Line 
and  Winchester,  the  co-obligors  of  Mrs.  Fox,  were  not  re- 
leased, because  the  contract  between  them  and  Mr.  Miller 
was  not  in  writing,  and  it  was  unsupported  by  any  con- 
sideration, and  hence  could  not  be  good  as  a  verbal  re- 
lease. It  is  true,  they  paid  the  f  1,000,  but  this  was  only 
a  portion  of  the  debt  itself,  all  of  which  they  owed,  and 
the  payment  was  made  after  maturity.  It  follows  that 
Mrs.  Fox  was  not  released,  inasmuch  as  there  was  no 
contract  to  release  her,  and  the  basis  on  which  she  claims 
her  release  is  found  to  be  unsubstantial ;  that  is,  the  sup- 
posed release  of  Line  and  Winchester. 

It  results  that  the  decree  of  the  court  of  chancery  ap- 
I>eals  simply  crediting  the  f  1,000  upon  the  debt  and  set- 
ting aside  the  satisfaction  of  the  debt  produced  by  the 
land  sale,  and  decreeing  the  enforcement  of  the  lien  cre- 
ated by  the  levy  of  execution,  subject  to  the  homestead 
rights  of  Mrs.  Fox,^  must,  on  the  grounds  above  stated^ 
be  affirmed,  with  costs  of  this  court. 
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J.  J.  Trentham  v.  Q.  W.  Moore. 
(Knoxville.     September  Term,  1903.) 


1.  PSIVILBaBB.  Word  **flhaTe"  in  reference  to  buying  flecur- 
ities  defined. 
The  word  "shave"  in  the  revenue  statute  of  1901  (Acts  1901,  ch. 
128,  sec.  4,  p.  219)  means  simply  the  buying  of  the  evidences 
of  indebtedness  at  a  discount,  without  reference  to  the  question 
whether  any  of  such  securities  were  created  f6r  the  purpose  of 
being  discounted.  iP09t,  p.  351.) 
Acts  cited  and  construed:    1901,  ch.  128,  sec.  4,  p.  219. 

Case  cited  and  distinguished:  Wetmore  v.  Brien,  3  Head,  723- 
727. 

U,    SAME.    For  purposes  of  taxation  defined. 

A  privilege  is  whatever  business,  pursuit,  or  vocation  affecting 
the  public,  the  legislature  may  declare  to  be  a  privilege  and  tax 
as  such.     (Post,  pp.  351-358.) 
Constitution  cited  and  construed:    Art.  2,  sec.  28. 

Cases  cited  and  approved:  Mabry  v.  Tarver,  1  Hum.,  94, 98;  Cate 
V.  State,  3  Sneed,  121;  French  v.  Baker,  4  Sneed,  196;  Robert- 
son V.  Heneger,  5  Sneed,  257;  Mayor  v.  Guest,  3  Head,  414; 
State  V.  Schller,  3  Heis..  283;  Jenkins  v.  Ewin,  8  Heis.,  475; 
Wiltse  V.  State,  8  Heis.,  544,  547;  Clarke  v.  Montague,  3  Lea, 
274-277;  Dun  v.  CuUen,  13  Lea,  202,  204;  Phillips  v.  Lewis,  3 
Shannon's  Cases,  230;  Pullman  v.  Gaines,  3  Tenn.  Chy.,  591; 
Kurth  V.  State,  86  Tenn.,  134,  136;  Turnpike  Caaes«  92  Tenn., 
369,  372;  Railroad  v.  Harris,  99  Tenn.,  702,  703. 

3.    8AMB.    Same.  Siniple  act  is  not,  when;  and  not  to  be  taxed. 

The  legislature  can  not  tax  a  single  act,  per  se,  as  a  privilege 
in  as  much  as  such  act,  in  the  nature  of  things,  can  not,  in  and 
of  itself,  constitute  a  business,  vocation;  or  pursuit    There  is 
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no  privilege  to  be  taxed,  unless  a  business  is  made  of  it.  (Post, 
p.  353.) 

Acts  cited  and  construed:    1901,  ch.  128,  sees.  14  and  16. 

4.    8  A  MB.    Same.  Same.  Worda  in  statute  tazingr  acts  not  made 
a  business  of  are  nug^atory. 
The  words  "whether  they  make  a  business  of  it,  or  not,"  in  a 

revenue  statute  providing  that  any  person  exercising  any  of  the 
enumerated  privileges  must  pay  the  prescribed  tax  for  the  ex- 
ercise thereof,  whether  they  make  a  business  of  it,  or  not,  are 
nugatory.     {Post,  p.  353.) 

Acta  cited  and  construel:  1901,  ch.  128,  sees.  14  and  16. 

•5.  8AMB.  Single  act  as  evidence  of  the  exercise  of  a  privilege. 
A  single  act  characteristic  of  any  of  the  privileges  created  by  the 
legislature  raises  a  prima  facie  presumption  of  an  exercise  of 
the  privilege,  and  in  some  cases  a  single  act  may  be  conclusive 
evidence  of  the  exercise  of  a  privilege,  as  where  a  previous 
preparation  is  required  in  order  to  exercise  the  privilege,  and 
such  preparation  is  made,  and  thereafter  single  act  performed. 
{P08t,  pp.  353-355.) 

6.  SAMB.  Buying  a  single  note  is  not  taxable,  when;  case  in 
Judgment. 
Where  a  person  not  holding  himself  out  to  the  public,  directly  or 
indirectly,  as  a  dealer  in  securities,  casually  buys  a  single  note, 
without  seeking  the  transaction,  he  is  not  subject  to  the  priv- 
ilege tax  for  shaving  notes. 


FROM  HAMBLEN. 


Appeal  from  the  Circuit  Court  of  Hamblen  County. — 
O.  McHendebson^  Judga 
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C.  W.  Margbaves^  for  Trentham. 
Dickson  &  Taylor^  for  Moore. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  case  was  tried  in  the  court  below  upon  the  follow- 
ing agreed  state  of  facts: 

"It  is  agreed :  That,  for  a  valuable  consideration,  the 
defendant  did  on  the  nineteenth  day  of  November,  1901, 
execute  and  deliver  to  one  T.  F.  Harmon,  of  Hamblen 
county,  Tennessee,  his  certain  promissory  negotiable 
note  for  (37.50,  due  on  the  first  day  of  October,  1902 ; 
the  same  being  the  note  attached  to  the  magistrate's 
warrant  in  this  case,  and  which  is  sued  on  in  this  action ; 
that  before  the  maturity  of  said  note  it  was  purchased 
from  said  T.  F.  Harmon  by  the  plaintiff  for  the  sum  of 
f20,  which  was  paid  in  cash,  and  without  notice  of  any 
offsets  against  the  same;  that  before  purchasing  said 
note  plaintiff  had  a  conversation  with  defendant  in  re- 
gard to  the  note;  that  plaintiff  told  defendant  that  the 
holder  (Harmon)  was  asking  him  (plaintiff)  to  pur- 
chase the  same,  and  plaintiff  asked  the  defendant  about 
the  note  being  a  good  note;  that  defendant  told  plaintiff 
it  was  a  good  note,  and  for  him  to  buy  it;  that  he  (de- 
fendant) would  as  soon  pay  the  note  to  plaintiff  as  any 
one  else^  that,  after  this  conversation  with  defendant* 
plaintiff  purchased  said  note  as  aforesaid,  paying  there- 
for |20  in  cash,  and  that  such  purchase  was  before  ma- 
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turity  of  said  note;  that  on  May  21,  1902,  and  after 
plaintiff  had  purchased  said  note,  the  defendant  paid 
on  the  same  the  sum  of  f  2.20,  which  is  indorsed  as  a 
<:redit  on  the  back  of  said  note,  and  that  no  other  pay- 
ments have  been  made  on  said  note ;  that  said  note  was 
not  made  for  the  purpose  of  being  discounted  or  sold, 
but  grew  out  of  a  bona  fide  transaction  between  said  T. 
F.  Harmon  and  the  defendant 

''It  is  further  agreed  that  the  said  transaction  of  the 
purchase  of  said  note  was  begun  and  completed  in  Ham- 
blen county,  Tennessee ;  that  plaintiff  and  defendant  are 
residents  of  said  county;  that  said  Harmon  at  the  date 
of  said  purchase  was  a  resident  of  said  county  also,  but 
that  he  is  now  in  the  West ;  that  at  the  date  of  the  pur- 
<!hase  of  said  note  by  plaintiff  he  had  not  taken  out  a 
license  to  shave  notes  or  deal  in  securities  in  Hamblen 
county,  or  any  other  county  in  Tennessee,  and  that  he 
has  not  now,  or  ever  had,  such  license;  that  plaintiff  is 
a  farmer,  and  does  not  carry  on  the  business  of  shaving 
notes  or  dealing  in  securities ;  and  that  this  is  the  only 
transaction  of  this  character  he  has  ever  had.'' 

The  questions  made  in  the  case  arise  under  the  fol- 
lowing provisions  of  Acts  1901,  p.  199,  c.  128,  viz. : 
Among  privil^es  is  classed  dealing  in  securities.  In 
this  part  of  the  act  the  following  provision  is  made: 
"Shaving  notes,  accounts,  judgments,  or  evidences  of  in- 
debtedness is  hereby  classed  and  held  to  be  dealing  in 
securities.** 
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Section  14,  p.  227,  of  the  act,  reads  as  follows : 
''Be  it  further  enacted,  that  any  and  all  parties,  firms 
and  corporations  exercising  any  of  the  foregoing  priyi- 
leges  must  pay  the  tax  as  set  forth  in  this  act  for  the 
exercise  of  such  privileges,  whether  they  make  a  business 
of  it,  or  not,  unless  otherwise  provided,  and  this  act  shall 
not  be  so  construed  as  to  exempt  any  person,  firm  or  cor- 
poration whatever  exercising  any  of  the  foregoing  privi- 
leges, from  the  payment  of  the  tax  herein  prescribed  for 
the  exercise  of  said  privileges  as  herein  provided,  and 
except  as  provided  in  chapter  121  of  the  Acts  of  1869 
and  1870,  excepting  State  and  county  fairs  and  their 
tenants.'' 

Section  16,  p.  227,  of  the  act,  reads  as  follows : 
"Be  it  further  enacted,  that  it  is  hereby  declared  a 
misdemeanor  for  exercising  any  of  the  foregoing  privi- 
leges without  first  paying  the  taxes  prescribed  for  the 
exercise  of  the  same,  and  all  parties  so  offending  shall 
be  liable  to  a  fine  not  less  than  ^50.00,  not  more  than 

1500.00,  for  each  day  such  privilege  is  exercised  without 

« 

license;  but  this  inhibition  shall  not  apply  to  any  per- 
son, firm  or  corporation  engaged  in  interstate  com- 
merce." 

Action  was  brought  upon  the  not«  above  referred  to 
before  a  justice  of  the  peace,  judgment  rendered  by  him, 
appeal  taken  to  the  circuit  court,  and  the  cause  was  there 
tried  by  the  circuit  judge  without  the  intervention  of  a 
jury.  The  defense  there  made  was  that  the  note  was  un- 
collectible, because  it  was  purchased  by  the  defendant  in 
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error  in  violation  of  law.  The  circuit  judge  decided  the 
ease  in  favor  of  the  defendant  in  error,  and  the  plaintiff 
in  error  appealed,  and  has  assigned  errors. 

The  question  to  be  determined  is  whether  the  single 
purchase  of  a  note,  made  under  the  circumstances  stated 
in  the  agreemeait,  made  out  a  case  falling  within  the 
statute. 

We  are  referred  by  counsel  to  the  case  of  Wetmare  v. 
Brien,  3  Head,  723-727,  for  a  definition  of  the  word 
''shave,''  as  applied  to  notes.  The  definition  indicated 
in  that  case  is  buying  at  a  discount  notes  made  expressly 
for  the  purpose  of  being  sold  in  that  way,  for  less  than 
their  face  value.  This  definition^  however,  is  too  narrow 
for  the  act  of  1901,  because  it  would  be  wholly  inappro- 
priate to  speak  of  a  judgment  as  having  been  rendered 
or  an  account  having  been  made  for  the  purpose  of  being 
discounted.  We  think,  on  the  contrary,  that  the  word 
''shave,"  in  the  act  under  consideration,  means  simply 
the  buying  of  the  paper  referred  to— "notes,  accounts, 
judgments,  or  evidences  of  indebtedness" — ^at  a  dis- 
county  without  reference  to  the  question  whether  any 
of  them  were  created  for  the  purpose  of  being  dis- 
counted. 

The  next  i>oint  to  be  settled  is  the  meaning  of  the 
words,  "privilege^'  and  "privileges,"  as  used  in  our  tax 
acts  and  in  the  constitution.  This  is  of  special  im- 
portance, in  view  of  the  provision  in  section  14,  p.  227, 
that  all  persons  exercising  any  of  the  privileges  created 
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by  the  act  must  pay  the  tax,  "whether  they  make  a  busi- 
ness of  it  or  not" 

We  have  numerous  cases  upon  the  subject.  Mabry  v. 
Tarver,  1  Hum.,  94,  98;  Gate  v.  State,  3  Sneed,  121; 
French  v.  Baker,  4  Sneed,  195;  Robertson  v.  Heneger, 
5  Sneed,  257;  Mayor  v.  Qiieat,  3  Head,  414;  State  v. 
Schlier,  3  Heisk.,  283 ;  Jenkins  v.  Ev>in,  8  Hei^,  475 ; 
Wiltse  V.  State,  8  Heisk.,  544,  547 ;  Clarke  v.  Montague, 
8  Lea,  274-277;  Dun  v.  Cullen,  13  Lea,  202,  204;  PhiUips 
V.  Lewis,  3  Shannon's  Cas.,  230;  Pullman  v.  Oaines,  3 
Tenn.  Ch.,  591 ;  Kurth  v.  State,  86  Tenn.,  134,  136..  5  S. 
W.,593;  Turnpike  Cases,  92  Tenn.,  369, 372,  22  S.  W.,75; 
Railroad  V-  Harris,  99  Tenn.,  702,  703,  43  S.  W.,  115,  53 
L.  R.  A.,  921. 

There  is  an  apparent  conflict  between  some  of  the 
earlier  cases  and  the  later  ones,  but  the  result  of  the 
later  cases  is  that  a  privilege  is  whatever  business,  pur- 
suit, or  avocation,  affecting  the  public,  the  legislature 
may  choose  to  declare  to  be  a  privilege,  and  to  tax  as 
«uch.  Turnpike  Cases,  92  Tenn.,  369,  372,  22  S.  W.,  75 ; 
Phillips  V.  Lewis,  3  Shannon's  C^.,  230;  Clark  v.  MontOr 
gue,  3  Lea^  274-277;  Dun  v.  Cullen,  13  Lea,  202,  204; 
Kurth  V.  State,  86  Tenn.,  134, 136, 5  S.  W.,  593 ;  Railroad 
V.  Harris,  99  Tenn.,  702,  703,  43  S.  W.  115,  53  L.  R.  A., 
921. 

This  is  held  to  be  a  sound  construction  of  the  word 
^*privileges,"  appearing  in  that  portion  of  article  2,  sec- 
tion 28,  of  the  constitution  of  this  State,  which  provides 
that  "the  legislature  shall  have  power  to  tax  merchants, 
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peddlers,  and  privil^es  in  such  manner  as  they  may 
from  time  to  time  direct »*  92  Tenn.,  372,  22  S.  W.,  76. 
Therefore,  although,  as  held  inJenkinay.EtvinjSHeiBk., 
478,  the  constitntion  did  not  confer  upon  the  legislature 
the  power  to  tax  priyileges,  but  only  recognized  its  right 
to  do  so,  yet  the  use  of  the  word  in  the  sense  above  in- 
dicated, which  we  hold  is  its  true  meaning,  as  shown  in 
PhUUpa  y.  Letois,  supra,  and  other  cases,  indicates  what 
the  power  was  which  the  legislature  had  and  exercised. 

It  follows  that  the  legislature  cannot  tax  a  single  act, 
per  se,  as  a  privilege,  inasmuch  as  such  act,  in  the  nature 
of  things,  cannot,  in  and  of  itself,  constitute  a  business, 
avocation,  or  pursuit  Hence,  it  is  a  matter  of  impor- 
tance '^whether  they  make  a  business  of  it,  or  not,''  since 
if  they  do  not,  there  is  no  privil^e  to  be  subjected  to 
taxation.  This  portion  of  the  statute  must,  therefore, 
be  held  nugatory. 

Yet  the  proof  of  a  single  act  which  is  characteristic  of 
any  of  the  privileges  created  by  the  legislature  is  by  no 
means  unimportant,  because  evidence  of  such  act  neces- 
sarily casts  the  burden  of  proof  upon  the  defendant  to 
show  that  he  was  not  in  fact  exercising  the  privilege; 
that  is,  engaged  in  a  business  or  occupation  of  the  kind 
indicated  by  the  act  The  doing  of  such  act  makes  a 
prima  facie  case  against  him. 

Indeed,  the  doing  of  a  single  act  may  itself  be  conclus- 
ive evidence  of  the  fact  of  one's  entry  upon  a  given  busi- 
ness, as  where  a  merchant,  after  having  procured  his 
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goods  and  placed  them  in  his  store,  opens  his  doors  and 
makes  one  sale,  or  where  an  abstract  company,  after  haT-. 
ing  prepared  its  books  of  reference  and  procured  its^ 
<^ce,  issued  one  abstract,  or  wh^e  a  phot(^rapher,  afteif 
having  prepared  himself  for  business,  takes  one  picture,^ 
or  an  auctioneer  sells,  as  such,  one  article,  or  a  real  es^ 
tate  agent  makes  one  sale,  and  so  on. 

In  entering  upon  a  business  there  is  a  union  of  acts 
and  intentions — the  purpose  to  enter  thereon,  and  the 
consummation  of  that  purpose  by  making  a  beginning, 
performing  the  initial  act 

There  must  always  be  some  initial  act  of  business,  and^ 
it  may  well  be  inferred  that  any  single  act  characteristic: 
of  a  business  taxed  by  the  legislature  as  a  privilege,  is: 
the  initial  act  of  such  business,  and  that  the  party,  by 
doing  the  act,  has  placed  himself  within  the  statute,  and: 
the  duty  devolves  upon  him  to  introduce  facts  in  evi- 
dence sufficient  to  negative  this  inference. 

Applying  the  rule  to  the  facts  of  the  present  case^  we. 
are  of  the  opinion  that  the  inference  of  an  intention  to 
enter  upon  the  business  of  shaving  notes  or  dealing  in 
s^urities,  deducible  from  the  single  act  of  buyii%  the. 
note  referred  to,  is  negatived  by  the  fact  that  the  trans^ 
action  referred  to  is  the  only  one  of  the  kind  that  the 
plaintiff  ever  had;  that  he  did  not  hold  himself  out  te 
the  public,  directly  or  indirectly,  as  such  dealer ;  and  that 
the  transaction  in  question  was  not  sought  by  him^  bnt 
was  only  casuaL 

We  may  add  that  we  attach  no  importance  to'  the 
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statement  in  the  agreement  that  ^^plaintiff  does  not  carry 
on  the  business  of  shaving  notes  or  dealing  in  securi- 
ties."  This  must  always  be.  a  conclusion  of  law,  to  be 
judged  of  by  the  court  upon  the  facts  proven. 

On  the  grounds  above  stated,  we  are  of  the  opinion 
that  there  was  no  error  in  the  judgment  of  the  court  be- 
low,  and  it  is  affirmed. 
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Robertson  &  Hobbs  v.  E.  C.  Gayabd. 
{Knoxville.     September  Term,  1903.) 

1.  VBBDIOT.  For  plaintiff  for  personal  injuries  from  defectiTe  en* 
gine  and  equipment,  supported  by  the  eridenoeu 
Where  it  appears  that  a  locomotive  engineer  recelres  personal  In- 
juries resulting  in  his  death,  on  account  of  a  defectlTe  engine, 
and  insufficient  equipment  of  the  cars  with  brakes  and  brake- 
men,  with  information  of  defects  in  engine,  but  with  assur- 
ances from  the  employer  that  the  train  could  be  controlled  by 
such  equipment  of  the  cars,  and  that  It  was  safe  to  operate  It, 
a  verdict  in  favor  of  the  plaintiff  employee  against  the  defend- 
ant employer  is  supported  by  the  evidence.    {Post,  pp.  357-3€2.) 

d.  OOm^BIBUTOBY  NEOLIGENCB.  auestion  for  Jury,  and  Is 
settled  by  their  verdict,  when. 
It  is  well  settled  that  the  question  of  contributory  negligence  is 
a  matter  for  the  settlement  of  the  Jury,  and  their  verdict  in  tlUs 
case  in  favor  of  the  plaintiff  for  personal  injuries  settles  that 
issue  in  his  favor.    {Post,  p.  862.) 

3.    OHAMPBRTY.  At  common  law  did  not  affect  the  original  suit. 

At  common  law,  a  champertous  contract  between  a  client  and  his 

solicitor  did  not  destroy  the  right  of  the  client  to  prosecute  the 

original  cause  of  action.    It  only  vitiated  such  illegal  contract 

(Po$t,  pp.  362-367.) 

Oases  cited  and  overruled  on  this  point:  Webb  v.  Armstrong,  S 
Hum.,  381. 

Case  cited:     Douglass  v.  Wood,  1  Swan,  394. 

Oases  cited  and  approved:  Byrne  v.  Railroad  (C.  C),  65  Fed., 
44;  Bumes  v.  Scott,  117  U.  S.,  582;  Thallhimer  v.  Brlnckerhoff, 
3  Cow.,  623;  Boone  v.  Chiles,  10  Pet,  177;  Whitney  v.  Kirtland, 
27  N.  J.,  Eq.,  333;  Robinson  v.  Beall,  26  Qa.,  17;  Allison  v.  Rail- 
road, 42  Iowa,  274;  Hilton  v.  Woods,  L.  R.  4  Eq.,  432;  Blboroagh 
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T.  Heirs,  L.  B.  10  Eq.,  367;  Brans  y.  Prothero»  1  De  Q.,  M.  ft  G., 
672. 

4.  SAME.  Whether  repeal  of  champerty  statutes  revived  oom- 
mon  law  reserved. 
The  Question  is  reserved  vhether  the  statute  (Acts  1899,  ch.  178),. 
repealing  certain  provisions  of  our  champerty  statutes  (Shan- 
non's Ck>de,  sees.  8176-3184)  operated  to  revive  the  common  law^ 
as  it  existed  prior  to  the  enactment  of  the  repealed  statutes,  but: 
without  deciding  this  question,  it  is  held  to  be  clear  that  the- 
repeal  did  not  leave  in  force  a  penalty  which  existed  only  bF 
virtue  of  the  repealed  statute.    {Post,  pp.  862-363,  867.) 

Cases  cited:    Heaton  v.  Dennis,  108  Tenn.,  162;  State  v.  Slaughter, 

70  Mo.,  484. 
Acts  cited:     1821,  ch.  66;  1899,  ch.  173. 
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Appeal  from  the  Circuit  Court  of  Cocke  County. — 
O.  M'cHendebson^  Judge. 

O.  W.  Pickle^  and  Wiley  Jones,  for  Bobertson  & 
Hobb& 

R.  E.  L.  MouNTCASTLB  and  Q.  W.  Gorrell,  for  Cay- 
ard. 


Mr.  Justice  MgAlister  delivered  the  opinion  of  the 
Court 

Plaintiff  below  recovered  a  verdict  and  judgment 
against  Bobertson  &  Hobbs  in  the  sum  of  IS^OOO  as  dam- 
ages for  personal  injuries  which  resulted  in  his  death. 


358  TENNESSEE  REPORTS.  [Vol.  Ill 

Robertson  ft  Hobbs  v.  Cayard. 

The  suit  was  brought  by  E.  C.  Cayard  in  his  lifetime, 
and  after  his  death  it  was  prosecuted  under  the  statute 
for  the  benefit  of  his  widow  and  child. 

The  facts  disclosed  in  the  record  are  that  the  defend- 
antSy  Robertson  &  Hobbs,  were  contractors,  and  at  the 
time  of  the  accident  were  engaged  by  the  Southern  Rail- 
way Company  in  changing  the  grade  of  its  track  east  of 
Newport.  E.  C.  Cayard  was  employed  by  said  contract- 
ors in  the  capacity  of  a  locomotive  engineer,  whereby  it 
became  and  was  his  duty  to  operate  an  engine  with  an 
attached  train  of  cars  in  hauling  dirt  between  the  steam 
shovel  and  the  fill,  a  distance  of  something  more  than  a 
mile.  The  track  over  which  the  train  was  being  run 
was  on  a  steep  grade  for  a  few  hundred  yards  from  the 
shovel  to  the  top  of  the  hill,  and  then  down  a  heavy  grade 
to  the  temporary  trestle  where  the  fill  was  being  made. 
The  plaintiff  was  a  member  of  the  night  crew,  and  the 
accident  occurred  in  the  nighttime. 

It  is  alleged  that  in  September,  1900,  Cayard  under- 
took to  run  said  engine  with  a  train  of  cars  from  the 
steam  shovel  to  the  fill,  and  that  in  consequence  of  said 
defect  in  the  engine  and  the  insufficient  equipment  of 
brakes  and  brakemen  he  was  unable  to  control  the  speed 
of  the  train,  and,  the  same  becoming  unmanageable,  the 
engine  ran  out  upon  said  trestle,  which  broke  through, 
thereby  precipitating  the  engine  and  cars  to  the  ground 
below,  and  inflicting  the  injuries  which  resulted  in  plain- 
tiff's death. 
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^  'The  grayamen  of  the  action  is  that  the  said  Cayard 
waa  furnished  by  defendants  with  a  defective  engine — 
that  is  to  say,  one  with  a  steam  jam  out  of  repair ;  and 
that  the  cars  were  not  provided  with  sufficient  brakes, 
nor  with  a  sufficient  complement  of  brakemen.  The  al- 
leged defect  in  the  engine  is  more  specifically  described 
in  the  amended  declaration,  which  avers  that  said  engine 
**lvBL^  a  weak,  defective,  and  patched-up  steam  jam,  with 
weak,  worn,  rusted,  and  defective  screws  and  taps,  which 
were  not  strong  enough  to  stand  a  sufficient  pressure  of 
steam  to  hold  or  control  said  engine  and  cars." 

,  It  is  further  alleged  in  said  amended  declaration  that 
said  cars  were  old,  rickety,  defective,  end  unfit  for  use, 
and  were  entirely  without  brakes,  excepting  two  out  of 
thirteen,  or  about  that  number,  constituting  the  train 
at  the  time  of  the  injury. 

It  is  then  alleged  that  said  trestle  was  not  of  sufficient 
/Strength  to  support  the  weight  of  said  engine,  being  con- 
structed of  wood,  with  small,  shaky,  rickety  poles  for 
its  support,  and  small,  weak  timbers  throughout,  im- 
properly and  insufficiently  placed,  braced,  and  sup- 
ported. 

There  is  ample  evidence  in  the  record  to  show  that  the 
-engine  was  defective  in  the  particulars  alleged  in  the 
declaration,  and  it  is  reasonably  certain  that,  but  for 
these  defects,  the  accident  would  not  have  happened. 
'  It  is  also  shown  in  the  proof  that  the  cars  were  not 
provided  with  sufficient  brakes  and  brakemen,  especially 
in  view  of  the  defective  condition  of  the  engine — ^a  fact 
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which  was  known  to  the  foreman  of  Robertson  &  Hobbs. 
The  foreman,  one  Layman,  was  in  charge  of  the  night 
shift,  and  the  other  employees  were  subject  to  his  orders 
and  control.  The  trains  were  made  up  under  his  di- 
rection and  supervision. 

The  red  line  cars,  which  were  heavier,  were  neyer 
used  before  on  the  night  shift.  The  proof  shows  that 
there  were  thirteen  cars  in  this  particular  train,  and 
that  only  two  of  them  had  upright  brakes,  and  it  is 
shown  that  the  side  brakes  with  which  they  were  pro- 
vided were  not  intended  for  use  in  controlling  the  train. 
It  is  further  shown  that  there  was  only  one  brakeman  on 
this  train. 

It  is  probable  from  this  proof  that,  if  the  cars  had 
been  properly  provided  with  brakes  and  brakemen,  the 
accident  would  have  been  avoided,  notwithstanding  the 
defects  in  the  engine. 

The  trestle  was  thirty  feet  high,  and  was  built  at  the 
foot  of  a  steep  incline.  It  was  very  defectively  con- 
structed, and  wholly  insufficient  to  sustain  the  weight 
of  the  engine.  However,  it  was  not  expected  that  the 
engine  would  be  drawn  upon  this  trestle,  and  it  was 
contrary  to  orders  to  do  so.  The  rule  was  for  the  cars 
to  be  backed  upon  the  trestle,  and  their  contents  dumped 
therefrom.  It  is  insisted  that  Cayard  was  guilty  of  such 
contributory  negligence  that  he  is  not  entitled  to  a  re- 
covery. It  is  said  that  he  knew  of  the  defects  in  the 
engine,  and  that  he  knew  of  the  insufficiency  in  equip- 
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ment  of  the  cars  with  brakes  and  brakemen,  and  that  he 
was  apprised  of  the  weakness  of  the  temporary  trestle. 

It  may  be  stated  as  a  conclusive  answer  to  the  last 
suggestion  that,  as  a  matter  of  fact,  the  engineer  did  not 
Toluntarily  take  his  engine  upon  this  trestle,  but  that  it 
became  unmanageable  on  account  of  the  defects  de- 
scribed, and  went  upon  the  trestle,  despite  his  efforts  to 
prevent  it 

On  the  night  of  the  accident,  Cayard  was  put  in  charge 
of  engine  52  on  the  night  shift  for  the  first  time.  Prior 
to  this  time  he  had  been  running  a  different  engine  on 
the  night  shift,  with  better  equipment  and  brakes. 
When  he  mounted  his  engine  on  the  night  of  the  accident 
he  was  informed  by  the  engineer  who  had  been  operating 
that  engine  during  the  day,  and  also  by  Layman,  the 
foreman,  that  the  steam  jam  or  brake  did  not  work  per- 
fectly, but  they  both  assured  him  that  the  train  could 
be  controlled  by  the  brake  in  its  then  condition,  and  that 
it  was  safe  to  operate  it  It  appears  that  Layman,  the 
foreman  had  used  this  engine  in  drawing  the  train  up 
from  the  water  tank  just  before  it  was  placed  in  charge 
of  Cayard,  and  that  he,  with  Cayard,  examined  it,  assur- 
ing the  latter,  as  he  left  the  engine,  that  it  was  all  right, 
and  that  it  could  be  operated  safely.  It  was  known  to 
Layman  at  the  time  that  the  train  was  one  of  unusual 
weight,  and  that  it  was  not  supplied  with  the  usual 
equipment  of  brakes.  It  is  not  insisted  that  Cayard 
knew  of  the  insufficient  equipment  of  the  cars  with 
brakes  and  brakemen.     It  is  only  contended  that  he 
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ffhould  have  known.  It  appears  that  Layman,  the  night 
foreman,  although  accustomed  to  attend  the  engine  oh 
these  trips,  for  some  reason  not  appearii^,  left  the  train 
before  it  started  down  the  grade. 

It  is  well  settled  that  the  question  of  contributory 
negligence  is  a  matter  for  the  settlement  of  the  jury, 
and  their  verdict  in  this  case  has  settled  that  issue  in 
favor  of  the  plaintiff.  Moreover,  we  find  ample  evidence 
to  support  the  verdict  of  the  jury,  and  the  assignment  of 
error  to  the  contrary  is  overruled. 

It  is  next  assigned  as  error  that  the  court  struck  out 
the  plea  of  champerty  interposed  by  the  defendant  com- 
pany.    The  plea  stricken  out  by  the  court  is  as  follows : 

"That  the  contract  entered  into  by  plaintiff  and  his 
attorney,  W.  H.  Jones,  under  which  contract  this  suit  is 
being  prosecuted,  is  champertous  and  void,  in-  that  the 
said  W.  H.  Jones  was  and  is  to  pay  the  expenses  of  this 
suit,  and  to  receive  twenty  per  cent  of  the  amount  re- 
covered if  the  recovery  is  small,  and  less  per  cent  on  a 
larger  judgment,  as  a  fee  in  the  case;  and  that,  in  the 
event  no  recovery  is  had  against  the  defendants  herein, 
he,  the  said  Jones,  is  to  receive  no  fee  or  other  compensa^- 
tion  for  his  services,  said  fee  being  entirely  contingent 
upon  the  recovery  herein." 

It  is  said  that  the  court,  in  striking  out  this  plea,  pro- 
ceeded upon  the  assumption  that  the  champtery  law  had 
been  repealed  by  statute  (chapter  173,  p.  321,  Acts 
1899 ) .  It  is  insisted  that  in  this  assumption  the  court 
was  in  error ;  that  the  statute  in  question  only  repealed 
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certain  sections  of  the  Code  upon  the  subject  of  champ^- 
erty  and  maintenance,  and  does  not  assume  to  legislate 
on  the  law  of  champerty  as  it  existed  and  was  recognized 
prior  to  the  passage  of  the  law  repealed,  which  was  Act 
1821,  c.  66.  It  is  argued  that  Act  1821,  c.  66,  was  an 
extension  of  the  common-law  idea  of  champerty,  and 
especially  an  enlargement  of  remedies  provided  against 
it.  It  is  claimed  that  champerty  at  common  law 
was  not  only  a  cause  for  dismissal  of  a  suit,  but  was  an 
indictable  offense,  and  that  the  act  of  1821  denounced 
certain  acts  as  champertous  which  were  not  so  regarded 
prior  to  its  enactment 

It  is  stated  in  the  case  of  Douglass  v.  Wood^s  Lessee, 
1  Swan,  394 :  "By  the  common  law,  or  rather,  perhaps, 
by  ancient  statutory  enactments  which  became  incorpo- 
rated into  the  common  law  long  before  the  32  Henry 
VIII,  c.  9,  champerty  was  known  and  recognized  as  an 
offense  falling  within  that  numerous  class  denominated 
^offenses  against  public  justice,'  and  was  punishable  by 
fine  and  imprisonment,  and  so  was  the  offense  of  mainte- 
nance.*' 

It  was  also  said  by  this  court  in  Webb  v.  Armstrong, 
5  Hum.,  381,  as  follows: 

"The  statute,  by  pointing  out  the  means  to  ascertain 
champertous  agreements  by  bill  and  by  interrogatories 
formally  propounded,  did  not  intend  to  restrict,  but  am- 
plify, the  remedies  for  punishing  such  agreements.  Be- 
fore the  statute  and  since  the  statute,  if  it  satisfactorily 
appear  to  the  court  in  proof  that  the  suit  in  its  origin 
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and  progress  is  affected  by  champerty,  it  is  the  duty  of 
the  court  not  to  permit  itself  to  become  the  otgan  and 
instrument  to  consummate  such  agreements,  but  to  repel 
the  plaintiff  and  his  suit" 

In  4  Blackstone's  Commentaries,  p.  135,  champerty  at 
common  law  is  thus  defined,  viz. :  ^^A  bai^in  with  a 
plaintiff  or  defendant  campum  partire  to  divide  the  land 
or  other  matter  sued  for  between  them,  if  they  prevail  at 
common  law,  whereupon  the  champertor  is  to  carry  on 
the  party's  suit  at  his  own  expense." 

It  is  insisted  that  the  act  of  1821  was  an  extension  of 
the  common  law,  since  it  was  made  an  offense  under  this 
statute  to  agree  upon  the  payment  of  a  contingent  fee, 
although  the  champertor  has  not  agreed  to  bear  the  ex- 
pense of  the  lawsuit.  It  is  claimed  in  argument  that 
the  repeal  of  our  champerty  statute  simply  restores  the 
law  of  champerty  as  it  existed  at  common  law  prior  to 
the  enactment  of  the  statute.  It  is  denied,  on  the  other 
hand,  by  counsel  for  the  plaintiff,  that  the  repeal  of  the 
statute  has  the  effect  to  revive  the  common  law  as  it 
existed  prior  to  the  passage  of  the  statute.  Counsel  cite 
in  support  of  this  position  State  v.  Slaughter,  70  Mo.^ 
484.  The  clear  intimation  of  this  court  in  Beaton  v. 
Dennis,  103  Tenn.,  162,  52  S.  W.,  175,  is  that  the  State^ 
by  repealing  the  champerty  statutes,  has  changed  its  en- 
tire policy  on  this  subject.  It  is  not  necessary,  however, 
that  this  question  should  be  definitely  decided  in  the 
present  case. 

It  is  further  denied  that  at  common  law  in  England 
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or  in  this  country  proof  of  a  champertons  agreement 
constrained  a  dismissal  of  the  suit,  but  that  it  only  in- 
validated  such  illegal  contracts.  4  Ency.  of  PL  &  Pr., 
370. 

It  was  held  in  Byrne  y.  Railroad  (C.  C),  55  Fed.,  44, 
that  the  statute^  and  not  the  common  law,  inflicted  this 
penalty  of  dismissal,  and  the  federal  courts  have  de- 
clined to  follow  this  provision  of  our  statute. 

The  question  presented  herein  arose  in  the  case  of 
Bumes  v.  Scott,  117  U.  S.,  582, 6  Sup.  Ot,  865, 29  L.  Ed., 
991.    Said  the  court: 

^^The  question  raised  by  the  present  assignment  of 
error  is  not  whether  a  champertons  contract  between 
counsel  and  client  is  void,  but  whether  the  making  of 
such  a  contract  can  be  set  up  in  bar  of  a  recovery  on 
the  cause  of  action  to  which  the  champertons  contract 
relates.  We  must  answer  this  question  in  the  negativa 
It  was  wisely  said  by  the  supreme  court  of  New  York 
in  the  case  of  Thallhimer  v.  Brinckerhoff ,  3  Cow.,  623 
(15  Am.  Dec.,  308),  that:  ^The  right  of  litigation  may 
be  abused,  and  proper  remedies  for  groundless  and  vex- 
atious litigation  must  exist,  but  the  remedies  for  the 
abuse  of  client's  right*  should  be  such  as  not  to  impair 
the  free  use  of  the  right  itself.  As  the  justice  or  in- 
justice of  the  claim  cannot  be  known  before  the  termina- 
tion of  the  cause,  the  checks  upon  unjust  litigation  must, 
in  general,  consist,  not  in  excluding  the  suit  or  the  suitor 
from  the  courts,  but  in  redress  following  the  decision 
or  justice  upon  the  merits  of  the  case.' " 
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,  Tbis  Is  in  ax^cord  with  the  yiew»  of  this  conrL  The 
precise  question  under  consideration  was  decided  in  the 
case  of  Boone  v.  Chiles,  10  Pet,  177,  9  L.  Ed.,  388.  That 
was  a  bill  in  equity  to  establish  the  title  to  a  tract  of 
700  acres  of  land  in  Bourlxm  county,  in  the  State  of 
Kentucky.  Amcmg  other  defenses,  it  was  alleged,  that 
1^1  agreement  in  writing  had  been  made  between  Boone, 
the  plaintiff,  and  one  Engles,  by  which  Englea  under- 
took at  his  own  expense  to  prosecute  a  suit  for  the  700 
acres  in  dispute,  and  as  a  consideration  for  his  trouble 
was  to  have  one-half  of  the  land,  and  that  the  si^t  was 
prosecuted  under  that  agreement ;  that  it  was,  therefor^ 
a  case  of  champeirty  and  maintenance,  forbidden  by  law, 
in  which  the  court  could  give  no  relief.  But  the  court 
held  that,  although  the  English  statutes  which  had  been 
adopted  in  Kentucky  punished  the  offense,  and  declared 
the  contract  for  maintenance  void  between  the  parties, 
the  right  of  plaintiff  was  not  forfeited  by  such  an  agree- 
ment, and  it  might  be  prosecuted  against  the  defendants, 
whether  the  contract  with  Engles  was  valid  or  void. 

The  same  rule  has  been  declared  in  other  American 
cases,  viz.,  Whitney  v.  Kirtland,  27  N.  J.  Eq.,  333 ;  Rohir 
son  V.  Beall,  26  Ga.,  17 ;  Allison  v.  C.  d  N.  W.  R.  R.  Co., 
42  Iowa,  274.  So,  in  Hilton  v.  Woods,  L.  R.,  4  Eq.,  432> 
it  was  strenuously  urged  that  the  bargain  between  the 
plaintiff  and  Mr.  Wright,  under  which  the  suit  was  in- 
stituted, amounted  to  champerty  and  maintenance,  and 
consequently  disqualified  the  plaintiff  to  sue,  and  that 
the  court  was  bound  to  dismiss  the  bill.    But  the  vice 
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chancellor  said:  ^'I  have  carefully  examined  all  the 
authorities  which  were  referred  to  in  support  of  this 
argument,  and  they  clearly  establish  that  whenever  the 
right  of  plaintiff  in  respect  of  which  he  sues  is  derived 
under  a  title  founded  on  champerty  or  maintenance,  hij» 
suit  will,  on  that  account,  necessarily  fail.  But  no  au- 
thority is  cited, -nor  have  I  met  any,  which  goes  to  the 
length  of  deciding  that,  when  a  plaintiff  has  an  orig- 
inally good  title  to  the  property,  he  becomes  disqualified 
to  sue  for  it  by  having  ventured  into  an  improper  Iwir- 
gain  with  his  solicitor  as  to  the  mode  of  remunerating 
htim  for  his  professional  services  in  the  suit  or  other- 
wise." See,  also,  Elborough  v.  Heirs,  L.  R.  10  Eq.,  367 ; 
EvoM  v.  Prothero,  1  De  G.,  M.  &  G.,  572. 

•  We  are  of  the  opinion  that  the  statement  in  Wehh  v. 
Armstrong^  supra,  that  before  the  statute  proof  of  a 
champertous  agreement  would  constrain  a  dismissal  of 
the  suit  was  inadvertently  made.  That  ease  arose  after 
ttie  passage  of  the  statute,  and  was,  of  course,  governed 
by  the  statute^  which  superadded  to  the  common  law  the 
penalty  of  a  dismissal  of  the  suit.  But  at  common  law, 
as  we  have  seen  from  the. authorities,  proof  of  a  champer- 
tous contract  between  a  client  and  his  solicitor  did  not 
destroy  the  right  of  the  former  to  prosecute  the  original 
cause  of  action.  It  only  vitiated  the  illegal  contract. 
Without  deciding  the  question  whether  the  repeal  of  the 
statute  revived  the  common  law,  it  is  clear  that  it  does 
npt  leave  in  force  a  penalty  which  existed  only  by  virtue 
of  the  ;Statute. 

,.yf(^  find  in  this  record  no  reversible  error,  and  the  re- 
Biilt  is  the  judgment  must  be  affirmed. 
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F.  M.  Legebb  i;.  Statb. 
(Knoxville.    September  Term,  1903.) 

1.  BVUDBVOB.  Oonaistttnt  statementa  ara  inadmiflnbto  whan 
contradiotory  statements  are  proved,  when. 
It  is  a  general  rule  that  where  evidence  of  contradictory  state-, 
ments  is  offered  to  impeach  the  credit  of  a  witness.  oTidence 
of  statements  made  by  him  on  former  occasions  consistent  with 
his  evidence  are  inadmissible.    (Po9t,  p.  S73.) 

S.  8AKB.  Consistent  statements  made  before  a  motive  are  ad- 
missible, when. 
But  where  it  is  charged  that  the  evidence  of  the  witness  Is  a 
recent  fabrication*  and  is  the  result  of  some  relation  to  the 
party  or  cause,  or  of  some  motive  of  personal  interest,  his  evi: 
dence  may  be  supported  by  showing  that  he  had  made  a  similar 
statement  before  that  relation  or  motive  existed.     {Post,  p.  S73.) 

S,  8AMB.  What  confirmatory  statements  are  admissibly  whsai. 
Where  a  witness  is  impeached  by  evidence  of  contradictory  state- 
ments, his  confirmatory  statements  made  at  a  time  when  no  mo- 
tive existed  to  misrepresent  the  facts  are  admissible  in  evi- 
dence for  whatever  support  they  may  give  the  impeached  wit- 
ness.    (Po8t,  pp.  873-374.) 

Cases  cited  and  approved:  Dosset  v.  Miller,  S  Sneed,  76;  Queener 
V.  Morrow,  1  Cold.,  11;  Bank  v.  Robinson,  1  Bax.,  479;  Hayes  v. 
Cheatham,  6  Lea,  2;  Glass  v.  Bennett,  89  Tenn.,  478;  Graham 
V.  McReynolds,  90  Tenn.,  674. 

4.    SAMB.     Confirmatory  statements  made  after  contradictory 
statements  are  inadmissible. 
Confirmatory  and  consistent  statements  made  by  the  witness  after 
the  contradictory  statements  were  made  are  inadmissible  to 
support  his  so  impeached  testimony.     (Pott,  pp.  874-376.) 

Oases  cited  and  approved:  Queener  v.  Morrow,  1  Cold.,  11;  Spur- 
lock  V.  Brown,  91  Tenn.,  240;  Bllicott  v.  Pearl,  10  Pet,  416; 
Conrad  v.  Griffey,  11  How.,  481. 
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5.  ATiTBI.  BJSASONABLEBOUBT.  Charge  that  defendant  should 
be  acquitted,  when. 

Where  the  evidence  in  a  criminal  case  fairly  raises  the  defense  of 
an  alibi,  the  jury  should  be  instructed  that  if  this  evidence,  in 
connection  with  the  other  evidence  in  the  case,  raises  a  rea- 
sonable doubt  as  to  whether  the  accused  was  at  the  place  of 
the  homicide,  or  at  a  different  place,  the  defendant  should  be 
acquitted.     (Post,  pp.  376-377.) 

Gases  cited  and  approved:  Davis  v.  State,  5  Bax.,  617;  Wiley  v. 
State,  5  Bax.,  662;  Jefferson  v.  State,  3  Shannon's  Tenn.  Cases, 
330. 

6.  NEW  TBIAIi.     Grant  of  appeal  to  be  set  aside  to  act  on  mo- 
tion lor. 

Where  a  motion  for  a  new  trial  in  a  criminal  prosecution  is  made, 
in  proper  time,  upon  the  ground  of  miscon(|uct  of  the  jury  in 
separating,  and  of  the  officer  in  charge  thereof  in  permitting 
the  separation,  and  a  proper  case  is  presented  for  the  exercise 
of  the  trial  judge's  discretion,  but  he  refuses  to  exercise  it, 
upon  the  ground  that  the  motion  came  too  late,  and  at  a  time 
when  his  jurisdiction  over  the  case  had  been  exhausted,  be- 
cause judgment  had  been  entered,  and  sentence  passed,  and  an 
appeal  granted,  he  is  in  error.  In  such  case,  the  whole  matter 
is  in  the  breast  of  the  court,  and  the  proper  practice  is  to  set 
aside  the  order  granting  the  appeal,  and  then  exercise  the  dis- 
cretion.       {Post,  pp.  378-379.) 

7.  SAME.    Same.    Time  to  prepare  affidavits:  case  in  judgment. 
Application  for  time,  before  the  adjournment  of  court,  in  which 

to  prepare  affidavits  laying  grounds  for  the  motion  as  stated  in 
the  last  foregoing  headnote,  where  there  is  no  appearance  of 
bad  faith  on  the  part  of  counsel  in  making  the  motion,  and  it 
being  stated  that  knowledge  of  the  fact  of  separation  had  just 
come  to  them,  it  is  a  proper  case  for  the  court  to  exercise  its 
right  to  set  aside  the  grant  of  appeal,  and  to  give  an  oppor- 
tunity to  defendant  to  submit  affidavits. 
Ill  Tenn— 24 
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FROM  HANCOCK. 


ApiK'al  from  the  Circuit  Court  of  Hanc(K*k  County. — 
C.  J.  St.  John,  Judge. 

U.  T.  Coleman,  R.  L.  Davis,  L.  M.  Jauvis,  C.  W.  Mar- 
graves, and  J.  A.  Susong,  for  Legere. 

Attorney-CiKnkual  C.vtks,  and  Coleman  ct  Coleman. 

« 

for  the  State. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
( 'ourt. 

The  plaintiff  in  error  was  jointly  indicted  witli  one*' 
Perry  Meyers  for  the  killing  of  John  Davis  and  Grant 
Seals  on  the  evening  of  the  seventh  of  June,  1902.  Sub- 
s(N|uently  Jleyers  asked  a  severance,  which  was  granted 
him  bv  the  <*ourt.  About  the  same  time  the  State  entered 
a  fioUc  prosequi  as  to  the  killing  of  Grant  Seals,  and  then 
placed  the  plaintiff  in  error  on  trial  alone  for  the  homi- 
cide of  John  Davis,  the  result  of  which  was  his  convic- 
tion of  murder  in  the  first  degree.  Motion  for  a  new 
trial  having  b(*en  ov(»rruled,  the  case  has  been  appealed 
to  this  court,  and  many  errors  are  assigned  upon  the 
art  ion  of  the  circuit  judge. 
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The  verdict  in  the  case  rests  largely  upon  the  testi- 
mony of  Perry  Meyers,  who  was  used  by  the  State  as  a 
witness.  An  examination  of  the  record  satisfies  us,  if 
not  essential  to  sustain  the  theory  of  the  State,  that  at 
least  this  testimony  was  very  important  to  it.  This  being 
so  it  was  proper,  under  the  peculiar  circumstances  of  the 
case,  while  the  State  had  the  full  benefit  of  it,  under  an 
application  of  the  rules  of  law,  yet  the  plaintiflE  in  error 
should  be  safeguarded  so  that  undue  weight  be  not  given 
to  it. 

Immediately  after  the  killing  of  Davis  and  of  Seals, 
the  record  discloses  that  both  Legere  and  Meyers  were 
arrested  upon  a  warrant  charging  them  with  the  murder 
of  these  men.  At  the  coroner's  inquest  held  the  day 
following  the  arrest,  Meyers  testified  he  had  been  with 
I^ere  and  the  deceased  during  the  day  of  the  killing, 
but  that  neither  he  nor  Legere  had  anything  to  do  with 
it.  Subsequently,  upon  the  preliminary  examination 
before  a  magistrate,  he  was  examined,  and  again,  under 
oath,  reiterated  the  statement  as  to  the  innocence  of  him- 
self and  of  Legere  of  the  crime  charged  against  them. 
On  both  occasions  he  gave  a  detailed  account  of  what 
occurred  while  in  company  with  the  murdered  men, 
and  of  the  separation  of  Legere  and  himself  from  them 
while  they  were  still  alive,  and  of  their  acts  and  move- 
ments during  the  evening  and  night  following  this 
separation. 

As  a  result  of  this  preliminary  examination,  both 
these  parties  were  held  to  answer  the  charge  of  murder 
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at  the  next  term  of  the  circuit  court  of  Hajicock  county, 
at  which  time  the  joint  indictment  was  found  against 
them.  After  this,  and  before  the  trial  took  place, 
Meyers  was  in  some  way  released  from  jail,  where  he 
had  been  for  some  months  confined  upon  this  charge. 
Soon  after  his  release,  negotiations  were  entered  upon 
by  his  father  and  himself  with  the  prosecutor,  which  re- 
sulted in  an  agreement  that,  in  consideration  of  his  turn- 
ing State's  evidence  against  Legere,  as  far  as  the  prose- 
cutor could  control  the  matter  Meyers  should  be  re- 
lieved of  any  further  prosecution  for  this  offense;  and 
at  the  same  time  a  bond  was  executed  to  the  father  in  the 
penalty  of  |1,000,  by  the  prosecutor  and  a  surety,  in 
which  they  undertook  to  prevent  all  further  criminal 
procedure  looking  to  the  conviction  of  the  son.  Thus 
assured,  Meyers  became  a  witness  for  the  State,  and 
on  the  trial  of  the  case  testified  that  Legere  killed  Davis 
and  Seals  about  dusk  on  the  evening  of  the  seventh  of 
June,  1902,  using  his  own  gun  for  the  purpose  of  shoot- 
ing Seals,  and  that  he  then  violently  took  from  the  wit- 
ness a  Smith  &  Wesson  revolver,  with  which  he  shot 
Davis  to  death,  and,  turning,  finished  Seals,  who  was 
still  alive. 

He  further  swore  that  the  testimony  which  he  had 
given  under  oath  at  the  coroner's  inquest  and  the  pre- 
liminary examination  as  to  the  innocence  of  Legere  was 
given  under  duress,  that,  immediately  following  the 
homicide,  Legere  had  extorted  from  him  a  promise  to 
testify  as  he  did,  under  a  threat  that  he  would  kill  him 
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if  he  did  otherwise-  For  the  purpose  of  corroborating 
this  testimony  as  to  the  killing  by  Legere,  the  State, 
over  the  objection  of  the  counsel  for  Legere,  was  per- 
mitted to  show  by  the  father  and  by  the  sister  of  the 
witness  that  after  his  release  from  incarceration,  and 
evidently  at  or  about  the  time  he  was  negotiating  for  re- 
lief from  prosecution,  he  gave  to  them  practically  the 
same  account  as  to  the  killing  by  Legere  of  these  parties 
as  was  detailed  by  him  on  the  witness  stand. 

The  action  of  the  court  in  admitting  this  corroborative 
testimony  has  been  made  a  ground  for  the  first  assign- 
ment of  error  in  this  court.  That  there  was  error  in 
this,  we  have  no  doubt  The  general  rule  is,  where  evi- 
dence of  contradictory  statements  is  offered  to  impeach 
the  credit  of  a  witness,  testimony  that  on  former  oc- 
casions he  made  statements  consistent  with  those  made 
by  him  on  the  witness  stand  is  inadmissible.  This 
seems  to  be  the  rule  in  England  at  this  time.  The  courts 
in  America  have  grafted  certain  exceptions  upon  this 
rule,  and  so  fixed  are  they  that  it  may  be  considered  now 
that  of  themselves  they  constitute  an  independent  rule. 
And  so,  it  may  be  said,  it  is  now  established  in  this 
country  that  where  it  is  charged  the  testimony  of  the 
witness  is  a  recent  fabrication,  and  is  the  result  of  some 
relation  to  the  party  or  cause,  or  of  some  motive  of  per- 
sonal interest,  it  may  be  supported  by  showing  he  had 
made  a  similar  statement  before  that  relation  or  motive 
existed.  However  little  support  such  testimony  may 
give  to  the  impeached  witness,  yet  it  has  been  held  to  be 
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competent  upon  the  ground  that  the  consistent  state- 
ment  had  been  made  at  a  time  that  there  was  little,  if 
any,  temptation  to  speak  an  untruth  with  regard  to  the 
matter  afterwards  brought  into  controversy.  The  rule 
embracing  these  exceptional  cases  has  been  frequently 
recognized  in  this  State ;  but  in  no  case,  so  far  as  we  have 
been  able  to  discover,  has  the  corroborative  testimony 
been  admitted  where  it  was  clear  the  statement  so  re- 
lied upon  was  made  at  a  time  when  it  was  to  the  inter- 
(^st  of  the  witness  to  make  a  false  statement,  and  his 
probable  motive  was  to  use  it  in  fortifying  himself  when 
attacked  or  impeached.  We  have  a  number  of  eases 
where  such  confirmatory  evidence  as  this  has  been  al- 
lowed, expressly  or  by  necessary  implication,  upon  the 
ground  that  such  statements  were  made  at  a  time  when 
no  motive  existed  to  misrepresent  the  facts.  Hayes  v. 
Cheatham,  6  Lea,  2;  Dosset  v.  Miller,  3  Sneed,  76; 
Queener  v.  Morrow,  1  Cold.,  11 ;  Third  Nat,  Bk.  v.  J8o5- 
inson,  1  Baxt.,  479;  Qlass  v.  Bennett,  9>%  Tenn.,  478,  14 
S.  W.,  1085;  Graham  v.  McReynolds,  90  Tenn.,  674,  18 
S.  W.,  272. 

While  it  "sometimes  is  a  matter  of  nice  judgment  to 
determine  that  no  motive  existed  at  a  given  time  to  mis- 
represent the  facts"  {Spiirlock  v.  Brown,  91  Tenn.,  240, 
18  S.  W.,  868),  it  is  not  so  in  the  present  case.  At  tlie 
time  these  statements  relied  upon  as  being  confirmatory 
were  made,  there  was  every  temptation  for  the  witness 
to  falsify  the  facts.  He  was  still  in  the  hands  of  the 
law,  resting  under  an  indictment  for  this  murder,  and 
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was  seeking  to  make  an  arrangement  by  which,  upon 
famishing  testimony  to  the  State,  he  could  escape  its 
meshes.  In  addition,  they  were  incompetent  because 
made  at  a  time  later  in  date  to  that  at  which  the  con- 
tradictory declarations  were  made.  Conrad  v.  Griffey, 
11  How.,  481,  13  L.  Ed.,  779;  ElUcott  v.  Pearl,  10  Pet, 
416,  9  L.  Ed.,  475. 

The  inadmissibility  of  such  testimony  is  clearly  an- 
nounced in  Qiieener  v.  Morrow,  supra.  That  was  a  case 
where  an  effort  was  made  to  corroborate  two  witnesses 
who  were  assailed  upon  the  ground-  of  their  general  bad 
reputation,  and  also  by  proof  of  previous  contradictory 
statements.  To  sustain  their  credit,  the  plaintiff,  who 
had  produced  them  as  witnesses,  was  permitted  to  show 
previous  declarations  consistent  with  those  given  in  evi- 
dence, but  made  subsequent  to  the  contradictory  state- 
ments in  question. 

The  court,  after  agreeing  to  the  reasonableness  of  the 
rule  as  to  the  admission  of  such  testimony  within  proper 
limitations,  said:  "To  allow  consistent  statements,  for 
the  purpose  of  giving  support  to  the  credit  of  the  wit- 
ness, made  after  the  contradictory  representations  by 
which  it  is  sought  to  impeach  him,  would  be  to  put  it  in 
the  power  of  every  unprincipled  witness  to  bolster  his 
<T(Miit,  and  perhaps  escape  the  just  consequences  of  his 
own  false  representation  .and  tergiversation.  And  it 
would  be  still  worse  to  hold  that  the  statement  of  an  ar- 
raigned felon,  ifi  vinculis,  offered,  perhaps,  as  a  bribe  to 
his  discharge,  and  made  after  the  contradictoiv  state- 
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ment  proved  against  him,  and  at  a  time  when  he  was 
laboring  under  a  motive  to  misrepresent  the  facts,  might 
be  received.  This  cannot  be  allowed,  because  of  its 
tendency  to  corrupt  the  administration  of  justice,  as 
well  as  the  inherent  absurdity  of  such  a  principle." 

Upon  reason  as  well  as  upon  authority,  we  hold  the 
exception  made  to  this  testimony  by  the  plaintiff  in  error 
was  well  taken,  and  that  the  circuit  judge  was  in  error 
in  permitting  it  to  go  to  the  jury. 

We  think  the  circuit  judge  was  also  in  error  in  his  in- 
struction to  the  jury  as  to  the  effect  of  testimony  sub- 
mitted by  the  defendant  below  as  to  his  defense  of  an 
alibi.  On  this  subject  his  charge  was  as  follows:  "The 
defense  of  an  alibi  isi  very  conclusive,  if  certainly, 
clearly,  and  fully  established;  but  it  can  only  be  con- 
clusive when  taken  as  true,  and  it  is  shown  that  there 
was  no  possibility  of  presence  at  the  time  or  place  of 
offense,  when  that  is  necessary.  The  defense  of  the  alibi 
is  liable  to  abuse  not  only  when  a  design  exists  to  prac- 
tice a  fraud  on  the  State,  but  often,  where  that  design 
does  not  exist,  by  ignorant  mistakes  as  to  the  particular 
hour  at  issue,  and  by  reason  of  lapse  of  time;  and  I 
therefore  caution  you  against  this  abuse  to  which  the 
defense  is  exposed.  The  evidence  of  an  alibi  does  not 
exclude  the  absolute, possibility  of  presence  at  the  time 
and  place  of  the  offense,  to  be  6f  some  value.  It  can  be 
admitted  and  considered  for  what  it  may  be  worth.  If 
it  renders  it  very  improbable  that  defendant  could  have 
been  present,  it  should  be  considered,  in  connection  with 
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the  other  evidence  in  the  case,  in  determining  whether 
or  not  there  is  a  reasonable  doubt  of  defendant's  gnilf 
It  is  insisted  that  this  instruction  was  vague  and  mis- 
leading, and  that  parts  of  it  were  the  equivalent  of  tell- 
ing the  jury  that  they  must  be  conclusively  convinced 
that  the  defendant  was  not  present  at  the  commission  of 
the  crime  alleged,  and  that  it  was  incumbent  on  the  de 
fendant  to  show  conclusively  that  it  was  impossible  for 
him  to  have  been  present  at  the  time  and  place,  before 
this  defense  would  be  of  any  avail.  While  we  do  not 
think  the  instruction  is  amenable  to  the  severe  criticism 
to  which  it  has  been  subjected,  or  that  any  part  of  it, 
when  taken  in  its  proper  connection,  will  bear  the  con- 
struction thus  put  upon  it,  yet  we  do  not  think,  in  view 
of  the  fact  that  the  defense  rested  largely  upon  the  claim 
of  an  alibi,  and  there  was  much  testimony  tending  to 
support  this  claim,  the  law  on  this  subject  was  as  dis- 
tinctly put  to  the  jury  as  the  defendant  had  a  right  to 
demand.  The  rule  on  this  subject  as  laid  down  in  Dtwis 
V.  State,  5  Baxt.,  617,  Wiley  v.  State,  Id.,  662,  and  Jeffer- 
son V.  State,  3  Shannon's  Gas.,-330,  and  approved  in  many 
other  cases,  is  that,  "where  the  proof  fairly  raises  the  de- 
fense of  an  alibi,  the  jury  should  be  instructed  that  if 
this  proof,  in  connection  with  the  other  proof  in  the  case, 
raises  a  reasonable  doubt  as  to  whether  the  accused  was 
at  the  place  of  the  homicide,  or  at  a  different  place,  the 
defendant  should  be  acquitted."  As  has  been  said,  "This 
is  a  sound  rule,  and  ought  to  be  given  to  the  jury  in  di- 
rect and  unequivocal  language." 


;J78  TENNESSEE  ItEPOKTS.  [Vol.  Ill 


Legere  v.  State. 


Error  in  also  assigned  upon  the  action  of  the  trial 
judge  in  decliuing  to  entertain  a  motion  for  a  new  trial, 
upon  the  ground  it  came  too  late,  and  at  a  time  when 
the  jurisdiction  of  the  trial  judge  over  the  case  had  been 
(^xhauBted.  It  seems  from  the  record  the  jury  returned 
a  verdict  of  guilty  on  the  morning  of  the  twenty-fifth  of 
July,  1903,  and  at  11  o'clock  of  that  morning  the  de- 
fendant moved  the  court  for  a  new  trial  upon  the  ground 
of  misconduct  of  the  jury  in  separating,  and  of  the  officer 
in  charge  thereof  in  permitting  the  separation,  and 
asked  the  court  to  grant  counsel  for  the  defendant  time, 
liefore  the  adjournment  of  the  court,  in  which  to  ijre- 
pare  affidavits  laying  ground  for  this  motion.  This  the 
court  refused,  giving  as  a  reason  for  this  refusal  that 
judgment  had  been  entered,  and  sentence  passed,  and  an 
appeal  granted  to  this  court. 

There  can  be  no  doubt  the  trial  judge  was  in  a*ror  in 
supposing  his  jurisdiction  over  the  case  was  exhausti^l 
by  the  grant  of  an  appeal.  The  whole  matter  was  still 
in  the  breast  of  the  court,  and  the  proper  practice  would 
have  been  for  him  to  have  set  aside  the  order  granting 
the  appeal,  and  to  have  given  time  to  the  counsel  to  pre- 
sent their  affidfivit  showing,  if  they  could,  the  separation 
of  the  jury  during  their  consideration  of  the  case. 
There  being  no  appearance  of  bad  faith  upon  the  part  of 
counsel  in  making  this  motion,  and  it  being  stated  that 
knowledge  of  the  fact  of  separation  had  just  come  to 
them,  it  was  a  proper  case  for  the  court  to  have  exercised 
its  riuht  to  sot  aside  the  grant  of  appeal,  and  to  give  au 
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opportunity  to  the  defendant  below  to  submit  affidavits. 
Failing  to  do  this,  and  placing  it  upon  the  ground  that 
lie  had  no  right  to  exercise  his  jurisdiction,  the  learned 
trial  judge  committed  an  error.  On  this  point  we  put 
our  holding — ^not  upon  the  ground  that  he  abused  his  dis- 
cretion, but,  rather,  that,  having  this  discretion,  he 
failed  to  exercise  it  upon  the  erroneous  idea  that  he  had 
none. 

We  do  not  consider  other  assignments  that  are  made, 
as  for  these  already  indicated  there  must  be  a  reversal 
and  remand. 
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Error  in  also  assigned  upon  the  action  of  the  trial 
judge  in  declining  to  entertain  a  motion  for  a  new  trial, 
upon  the  ground  it  came  too  late,  and  at  a  time  when 
the  jurisdiction  of  the  trial  judge  over  the  caae  had  been 
i^xhauBted.  It  seems  from  the  record  the  jury  returned 
a  verdict  of  guilty  on  the  morning  of  the  twenty-fifth  of 
July,  1903,  and  at  11  o'clock  of  that  morning  the  de- 
fendant moved  the  court  for  a  new  trial  upoix  the  ground 
of  misconduct  of  the  jury  in  separating,  and  of  the  officer 
in  charge  thereof  in  permitting  the  separation,  and 
aske<l  the  court  to  grant  counsel  for  the  defendant  time, 
l>efore  the  adjournment  of  the  court,  in  which  to  gre- 
pare  affidavits  laying  ground  for  this  motion.  This  the 
court  refused,  giving  as  a  reason  for  this  refusal  that 
judgment  had  been  entered,  and  sentence  passed,  and  an 
appeal  granted  to  this  court. 

There  can  be  no  doubt  the  trial  judge  was  in  »ror  in 
supposing  his  jurisdiction  over  the  case  was  exhauste<l 
by  the  grant  of  an  appeal.  The  whole  matter  was  still 
in  the  breast  of  the  court,  and  the  proper  practice  would 
have  been  for  hini  to  have  set  aside  the  order  granting 
the  appeal,  and  to  have  given  time  to  the  counsel  to  pre- 
sent their  affidavit  showing,  if  they  could,  the  separation 
of  the  jury  during  their  consideration  of  the  case. 
There  being  no  appearance  of  bad  faith  upon  the  part  of 
(•ouns(4  in  making  tliis  motion,  and  it  being  stated  that 
knowledge  of  tlie  fact  of  separation  had  just  come  to 
them,  it  was  a  proper  case  for  the  court  to  have  exercised 
its  rii::lit  to  sot  aside  the  grant  of  appeal,  and  to  give  ;i:i 
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opportunity  to  the  defendant  below  to  submit  affidavits. 
Failing  to  do  this,  and  placing  it  upon  the  ground  that 
lie  had  no  right  to  exercise  his  jurisdiction,  the  learned 
trial  judge  committed  an  error.  On  this  point  we  put 
our  holding — not  upon  the  ground  that  he  abused  his  dis- 
cretioUy  but,  rather,  that,  having  this  discretion,  he 
failed  to  exercise  it  upon  the  erroneous  idea  that  he  had 
none. 

We  do  not  consider  other  assignments  that  are  made, 
as  for  these  already  indicated  there  must  be  a  reversal 
and  remand. 
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Augustus  Ricketts  v.  State. 
(Knoxville.    September  Term,  1903.) 

1.  OONTSKFT  OF  COURT.  Subornation  of  p«r|uzy  is,  when. 
Where  a  defendant  in  a  criminal  prosecution,  by  persuasion  and 

threats  of  iiersonal  violence  before  the  trial,  induces  a  witness 
to  testify  falsely  in  his  favor  as  to  a  material  fact  in  issue, 
he  is  guilty  of  contempt  of  courts  and  of  unlawful  abuse  of, 
and  interference  with,  and  the  process  and  proceedings  of  the 
court.      {Post,  pp.  381-382.) 

Code  cited  and  construed:     Sec.  6918,  subsec.  4  (S.);  sec.  4881, 
subsec.  4  (M.  &  V.);  sec.  4106,  subsec.  4  (T.  ft  S.  and  1858). 
Case  cited  and  approved:    McCarthy  v.  State,  89  Tenn.,  543. 

2.  SAKB.  Not  merged  into  subornation  of  perjury;  both  are  pun- 
ishable. 

Contempt  of  court  committed  by  a  defendant  in  a  criminal  pros- 
ecution by  inducing  a  witness  for  the  State  to  testify  falsely 
for  him  as  to  a  material  fact  in  issue  is  not  merged  into  the 
subornation  of  perjury.  The  oftenses  are  entirely  distinct  and 
independent,  and  punishment  may  be  inflicted  for  both.  (Post, 
pp.  382-383.) 

Cases  cited  and  approved:  United  States  v.  Debs  (C.  C),  64 
Fed.,  724;  Yates  v.  Lansing,  9  Johns.,  417. 


FROM  HAMILTON. 


Writ  of  error  to  the  Criminal  Court  of  Hamilton 
County. — S.  D.  M'cReynolds,  Judge 


i 
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W.  H.  CuMMiNGS  and  Robert  T.  Camebon^  for  Rick- 
etts. 

Attobney-Geneeal  Cates^  for  the  State. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  upon  petition  of  the  district  at- 
torney charging  him  with  contempt  of  court,  was  at- 
tached, tried,  and  convicted,  and  adjudged  to  pay  a  fine 
of  f 50  and  undergo  confinement  in  the  county  jail  for  a 
term  of  ten  dayo,  from  which  judgment  he  has  prosecuted 
an  appeal  ir  the  nature  of  a  writ  of  error  to  this  court, 
and  assigns  error. 

The  conduct  of  plaintiff  in  error  alleged  in  the  peti- 
tion as  constituting  the  contempt  of  which  he  was  found 
guilty  consists  of  his  action  in  procuring  a  witness  for 
the  State  in  a  prosecution  against  him  in  said  court  for 
tippling  to  falsely  testify  that  a  sale  of  liquor  made  by 
plaintiff  in  error  to  the  witness,  and  then  being  in- 
quired into,  occurred  more  than  twelve  months  before 
the  indictment  was  preferred,  so  as  to  make  the  same  ap- 
pear to  be  barred  by  the  statute  of  limitation  applicable 
to  such  offense,  when  in  fact  the  sale  was  made  within 
that  time. 

The  witness  was  induced  to  give  this  false  testimony 
by  persuasion  and  threats  of  personal  violence  upon  the 
part  of  the  plaintiff  in  error  before  the  trial. 
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The  first  contention  of  plaintiff  in  error  is  that  the 
facts  stated  do  not  constitnte  contempt  of  conrt  within 
the  statutes  upon  this  subject. 

It  is  unsound.  A  case  of  unlawful  abuse  of  and  in- 
terference with  the  process  and  proceedings  of  the  court 
within  section  5918,  subsec.  4,  of  the  Code  (Shannon's 
Ed.),  is  clearly  presented. 

Anything  done  for  the  purpose  of  preventing  a  wit- 
ness duly  subpoenaed  from  attending  court,  or,  when  in 
attendance,  from  testifying  to  the  truth  and  the  whole 
truth,  constitutes  a  contempt  under  the  statute  of  the 
most  serious  and  hurtful  character,  which  should  al- 
ways be  vigilantly  inquired  into  and  severely  punished. 

It  is  difficult  to  conceive  of  a  more  willful  and  corrupt 
interference  with  the  process  and  proceedings  of  a  court 
of  justice  than  is  here  presented.  Contemnor  not  only 
interfered  with  and  prevented  the  witness  then  under 
subpoena  from  testifying  the  truth,  but  practically  in 
the  presence  of  the  court  caused  him  to  commit  the  crime 
of  perjury,  thus  in  the  most  effective  way  obstructing  its 
proceedings  and  the  administration  of  justice.  Induc- 
ing a  witness  to  absent  himself  from  court,  as  was  done 
in  McCarthy  v.  State,  89  Tenn.,  543,  15  S.  W.,  736,  is  a 
mild  offense  compared  to  that  here  disclosed. 

Again,  it  is  said  that  the  smaller  offense*  of  con- 
tempt is  merged  in  the  greater  one  of  subordination  of 
perjury ,  and  that  it  cannot  be  punished.  This  position  is 
also  untenable.  The  offenses  are  entirely  distinct  and  in- 
dependent.    They  are  created  upon  different  principles. 
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for  different  purposes,  are  tried  and  punished  differ- 
ently, and  a  conviction  or  acquittal  of  one  is  no  bar  in  a 
prosecution  for  the  other. 

This  seems  to  be  well  settled  by  the  authorities.  7 
Am.  &  Eng.  Ency.  of  Law  (2  Ed.),  66;  4  PI.  &  Pr.,  794; 
I'.  8.  V.  Dehs  (C.  C),  64  Fed.,  724;  Yates  v.  Lansing, 
9  Johns.,  417,  6  Am.  Dec,  290. 

The  judgment  is  aflBrraed,  and  the  case  remanded  that 
it  may  be  executed. 
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Statb^  ex  rel.,  v.  Thomas. 
(Knoxville.     September  Term,  1903.) 

1.  APPEAZi.    ATFIBMANGE.    Practice  of  presenting  the  record 
lor  affirmance   does  not  apply  where  appeal  was  abandoned 
in  lower  court. 
The  practice  of  presenting  the  record  for  an  afElrmance  does  not 
apply  where  an  appeal  was  granted  on  condition  that  appellant 
execute  an  appeal  bond,  or  otherwise  comply  with  the  law,  and 
time  is  allowed  in  which  to  file  a  bill  of  exceptions,  but  no  at- 
tempt was  made  either  to  exeoate  bond  or  take  the  oath  in  lieu  and 
the  record  fails  to  show  that  a  bill  of  exceptions  was  filed.    In 
such  case  the  appeal  must  be  treated  as  having  been  aban- 
doned, leaving  the  Judgment  of  the  lower  court  in  full  force, 
and  rendering  it  unnecessary  to  bring  the  record  to  this  court 
for  an  affirmance  of  said  Judgment  « 

Gases  cited,  approved  and  distinguished:  Furber  v.  Carter,  2 
Sneed,  1;  Pyett  v.  Hatfield,  15  Lea,  473;  Spalding  v.  Kincald,  1 
Tenn.  Cas.,  31;  Morgan  v.  Hanna's  Lessees,  1  Tenn.  Cas.,  28. 


FROM  KNOX. 


Record  from  Circuit  Court  of  Knox  County. — Jos,  W. 
Sneed^  Judge. 

D.  D.  Anderson,  for  relatrix. 
No  counsel  marked  for  defendant. 
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Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiff  has  filed  this  record  for  affirmance  of  the 
judgment  of  the  court  below. 

It  appears  from  the  record  that  a  petition  for  habeas 
corpus  was  filed  by  Etta  Keed  against  the  defendant  to 
get  possession  of  her  child ;  that  the  circuit  judge  ren- 
dered a  judgment  in  her  favor;  that  the  defendant 
prayed  an  appeal,  which  was  granted  on  condition  that 
he  should  execute  an  appeal  bond  or  otherwise  comply 
vfith  the  law,  and  he  was  allowed  ten  days  in  which  to 
file  his  bill  of  exceptions.  The  record  fails  to  show  that 
any  bill  of  exceptions  was  filed;  also  that  any  bond  Avas 
executed  or  pauper  oath  taken,  or  that  any  attempt  was 
made  to  execute  either. 

These  facts  show  that  the  appeal  was  abandoned.  In 
such  a  case  (that  is,  where  the  appealing  party  has 
failed  to  file  either  bond  or  oath)  the  judgment  of  the 
court  below  is  not  suspended,  and  stands  in  full  force. 
Hence  there  is  no  need  of  bringing  the  case  to  this  court 
for  affirmance  of  the  judgment.  There  is  some  appar- 
ent confusion  in  our  cases  upon  the  subject,  but  an  ex- 
amination of  them  will  show  that  in  most  of  them  it  ap- 
pears, where  a  motion  was  made  for  affirmance,  that  the 
appealing  party  had  either  executed  a  bond  or  taken  the 
pauper  oath  in  the  court  below,  and  had  failed  to  have 
the  transcript  filed,  and  in  that  way  had  failed  to  prose- 
cute his  appeal.  See  Furber  v.  Carter ^  2  Sneed,  1 ;  Pyett 
v.  Hatfield,  15  Lea,  473,  475. 

Ill  Tenn— 25 
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In  the  case  of  Spalding  v.  Kincaid,  1  Shannon's  Gas.,  31, 
it  does  not  appear  whether  bond  had  been  given  or  not, 
but,  as  the  statement  of  facts  sets  out  that  an  appeal  was 
prayed  and  granted,  we  assume  that  all  "prcfper  steps 
were  taken  in  the  court  below  to  perfect  the  appeal,  and 
that  nothing  was  lacking  but  the  filing  of  the  transcript 
in  this  court 

In  Morgan  v.  Hannah's  Lessee,  1  Shannon's  Cas.,  28,  it 
appeared  that  three  tenants  in  common  had  been  proceeded 
against  in  the  court  below,  and  that  judgment  had  been 
rendered  against  all  of  them;  that  all  three  appealed; 
and  that  two  of  them  perfected  their  appeal  by  taking 
the  pauper  oath,  while  the  third  failed  either  to  give  bond 
or  to  take  the  oath.  The  opinion  is  not  reported  in  the 
volume  referred  to,  but  a  mere  statement  of  the  judg* 
ment  that  was  rendered.  It  is  stated  by  the  reports 
that  the  plaintiff  entered  a  motion  to  dismiss  the  appeal, 
and  that  this  court  dismissed  the  appeal  as  to  the  one 
who  had  not  complied  with  the  law,  but  decided  that  the 
other  two  were  properly  in  court,  and  overruled  the  mo- 
tion as  to  them.  It  is  said  by  the  reporter  that  the  clerk 
entered  the  judgment  generally  against  the  defendant 
as  to  whom  the  appeal  had  been  dismissed,  but  that  the 
court;  on  motion,  ordered  it  to  be  changed,  and  awarded 
a  procedendo  and  writ  of  possession  to  put  the  plaintiff 
in  possession,  '^to  the  same  extent  and  in  the  same  man- 
ner as  the  same  was  held  by  defendant  at  the  commence- 
ment of  the  suit"  We  have  not  before  us  sufficiently 
the  facts  in  that  case  to  accurately  judge  of  the  effect  of 
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that  decision  as  it  bears  upon  the  question  now  before 
the  court.  There  was^  no  doubt,  some  peculiaritrf  in 
that  case  that  rendered  necessary  the  awarding  of  a  pro- 
cedendo and  a  writ  of  possession  upon  dismissal  of  the 
appeal.  Probably  the  distinguishing  fact  was  that  the 
three  defendants  were  tenants  in  common,  and  the  judg- 
ment was  entered  in  the  form  indicated  to  negative  any 
presumption  that  might  arise  to  the  effect  that  the  ap- 
peal of  the  two  other  cotenants  operated  to  the  benefit 
of  the  third,  and  thereby  to  prevent  any  embarrassment 
of  the  title  adjudged  to  the  plaintiff  in  the  court  below 
as  to  the  third  cotenant. 

Recurring  to  the  facts  of  the  present  case,  we  do  not 
think  that  there  was  any  necessity  for  bringing  the  rec- 
ord up  to  this  court  to  obtain  an  aflSrmance  of  the  judg- 
ment of  the  court  below ;  furthermore,  that  the  practice 
of  presenting  the  record  for  afSrmance  does  not  apply  to 
such  a  state  of  facts. 

On  the  grounds  stated,  the  petition  will  be  dismissed. 
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McKelvey  V.  McKelvey  et  %ix. 


(KnoxviUe.     September  Term,  IPO;^.) 


1.  PABENT  AND  CHIIJ>.  Kinor  child  has  no  civil  remedy 
against  father  for  personal  injuries. 
By  the  common  law  the  right  of  a  father  to  control  his  infant 
child  Involved  the  subordinate  right  to  restrain  and  inflict 
moderate  chastisement  upon  such  child,  and  in  <;ase  of  abuse 
of  parental  power  the  redress  of  the  child  was  to  be  found  in  an 
appeal  to  the  criminal  law,  or  the  remedy  aftorded  by  the  writ 
of  habcds  corpus,  but,  upon  well-settled  principles  controlling  the 
relation  of  father  and  child,  and  in  furtherance  of  a  sound  pub- 
lic policy,  the  child  had  no  civil  remedy  for  damages  on  ac- 
count of  personal  injuries  inflicted  by  the  parent,  and  this  rule 
of  the  common  law  has  never  been  questioned  in  any  of  the 
courts  of  this  country.  - 

Case  cited  and  approved:  Hewlett  v.  George,  KxY,  68  Miss.,  703. 

2.  SAXE.  Same.  So  remedy  by  civil  action  a^ainat  father  and 
stepmother  for  injuries  inflicted  by  the  latter. 
The  fact  that  the  injuries  complained  of  were  Inflicted  by  the 
stepmother  can  not  alter  the  rule  stated  in  the  flrst  headnote, 
because.  If  the  action  were  maintainable,  and  the  injuries  were 
inflicted  in  the  presence  of  the  father,  he  alone  would  be  re- 
sponsible, nothing  appearing  to  repel  the  presumption  of  coer- 
cion;  if  out  of  his  presence,  the  father  and  stepmother  would 
be  jointly  liable  for  the  wrong;  but  there  being  no  right  of  ac- 
tion against  him  alone,  none  can  be  maintained  against  both 
of  them,  jointly. 


'•1 
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FROM  MARION. 


Appeal  from  Circuit  Court  of  Marion  County. — ^M.  M. 
Aluson,  Judge. 

B.  A.  Heard  and  C.  C.  Moore^  for  plaintiff. 

Byron  Pope^  Jeptha  Bright  and  Tatom  Thatch^  for 
defendants. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

This  is  a  suit  instituted  by  a  minor  child,  by  next 
friend,  against  her  father  and  stepmother,  seeking  to 
recover  damages  for  cruel  and  inhuman  treatment  al- 
leged to  have  been  inflicted  upon  her  by  the  latter  at  the 
instance  and  with  the  consent  of  the  father.  Upon  de- 
murrer the  suit  was  dismissed,  and,  the  case  being  prop- 
erly brought  to  this  court,  error  is  assigned  upon  this 
action  of  the  trial  judge. 

We  think  there  was  no  error  in  this  dismissal.     At 

common  law  the  right  of  the  father  to  the  control  and 

« 

custody  of  his  infant  child  grew  out  of  the  corresponding 
duty  on  his  part  to  maintain,  protect,  and  educate  it. 
These  rights  could  only  be  forfeited  by  gross  misconduct 
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on  his  part.  The  right  to  control  involyed  the  subordi- 
nate right  to  restrain  and  inflict  moderate  chastisement 
upon  the  child.  In  case  parental  power  was  abused,  the 
child  had  no  civil  remedy  against  the  father  for  the  per- 
sonal injuries  inflicted.  Whatever  redress  was  afforded 
in  such  case  was  to  be  found  in  an  appeal  to  the  criminal 
law  and  in  the  remedy  furnished  by  the  writ  of  hdbects 
corpus.  So  far  as  we  can  discover,  this  rule  of  the  com- 
mon law  has  never  been  questioned  in  any  of  the  courts 
of  this  country,  and  certainly  no  such  action  as  the  pres- 
ent has  been  maintained  in  these  courts.  It  is  true  that 
no  less  celebrated  an  authority  than  Judge  Cooley,  in 
the  second  edition  of  his  work  on  Torts,  at  page  171,  ob- 
serves that  "in  principle  there  seems  to  be  no  reason  it 
should  not  be  sustained."  No  case,  however,  is  cited  in 
support  of  this  text  In  fact,  the  only  case  which  the 
diligence  of  counsel  has  been  able  to  find  in  which  this 
particular  question  has  been  discussed  is  that  of  Heiclett 
V.  Oeorge,  Ex^r,  reported  in  68  Miss.,  703,  9  South.,  885, 
13  L.  R.  A.,  682.     It  is  there  eaid : 

"So  long  as  the  parent  is  under  obligation  to  care  for, 
guide,  and  control,  and  the  child  is  under  reciprocal  obli- 
gation to  aid  and  comfort  and  obey,  no  such  action  as 
this  can  be  maintained.  The  peace  of  society,  and  of  the 
families  composing  society,  and  of  a  sound  public  policy 
designed  to  subserve  the  repose  of  families  and  the  best 
interests  of  society,  forbid  to  the  minor  child  a  right  to 
appear  in  court  in  the  assertion  of  a  claim  to  civil  re- 
dress for  personal  injuries  suffered  at  the  hands  of  the 
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parent.  The  State,  through  its  criminal  laws,  will  give 
the  minor  child  protection  from  parental  violence  and 
wrongdoing,  and  this  is  all  the  child  can  be  heard  to  dc'- 
mand." 

The  fact  that  the  cruel  treatment  in  this  case  was  in- 
flicted by  a  stepmother  can  make  no  difference,  for, 
whether  inflicted  in  the  presence  of  the  father  or  not,  if 
the  action  could  be  maintained  at  all,  he  would  be  re- 
sponsible for  the  tort.  If  inflicted  in  his  presence,  he 
alone  would  be  responsible,  nothing  appearing  to  repel 
the  presumption  that  it  was  the  result  of  his  coercion ;  if 
out  of  his  presence,  then  he  and  she  would  be  jointly  lia- 
ble for  the  wrong.  So  at  last  it  comes  back  to  the  ques- 
tion as  to  the  right  of  a  minor  child  to  institute  a  civil 
action  against  the  father  for  wrongs  inflicted  upon  it. 

An  analogy  is  furnished  in  the  relation  of  husband  and 
wife.  It  has  been  held  that  neither  husband  nor  wife 
can  maintain  an  action  against  the  other  for  wrongs  com- 
mitted during  coverture.  This  holding  rests  in  part 
upon  their  unity  by  virtue  of  the  marriage  relation, 
which  would  preclude  the  one  from  suing  the  other  at 
law,  and  in  part  upon  the  respective  rights  and  duties 
involved  in  that  relation. 

In  Abbott  V.  Abbott,  67  Me.,  304,  24  Am.  Rep.,  27,  It 
was  held  that  a  wife  could  not,  even  after  being  divorced 
from  her  husband,  maintain  an  action  against  him  for 
an  assault  committed  upon  her  during  coverture,  nor 
against  i)ersons  who  assisted  him  in  making  the  assault. 
As  wa0  said  by  the  court,  at  common  law  the  husband 
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was  the  guardian  of  the  wife,  and  was  bound  to  protect 
and  maintain  her,  and  on  that  ground  "the  law  gave  him 
a  reasonable  superiority  and  control  over  her  person,  au- 
thorizing him  to  put  gentle  restraints  upon  her  libertr 
if  her  conduct  were  such  as  to  require  it."  2  Kent's  Com., 
180. 

In  view  of  the  evolution  of  the  law  in  the  amelioration 
of  the  married  woman's  condition  and  the  comparative  in- 
d<*pendence  that  was  now  secured  to  her,  it  was  insisted 
in  that  case  that  the  action  should  be  maintained.  To 
this,  however,  the  court  replied:  "We  are  not  con- 
vinced that  it  is  desirable  to  have  the  law  as  tl^f  plaintiff 
contends  it  to  be.  There  is  no  necessity  for  it.  Practi- 
cally the  married  woman  has  remedy  enough.  She  has 
the  privilege  of  the  writ  of  habeas  corpus  if  lawfully  re- 
strained. As  a  last  resort,  if  need  be,  she  can  prosecute 
at  her  husband's  expense  a  suit  for  divorce." 

In  Phillips  V.  Barnctt,  First  Q.  B.  D.,  436,  the  same 
rule  is  announced,  although  it  was  insisted  there,  as  in 
the  case  from  Maine,  that,  the  marriage  relation  having 
ceased  by  divorce,  the  wife  should  be  let  in  to  her  action 
for  damages  against  the  former  husband  for  personal 
injuries  inflicted  upon  her  during  coverture;  the  argu- 
ment being  that  the  relation  simply  suspended  the  right 
of  action,  and,  this  relation  having  been  terminated,  the 
right  Avas  then  in  a  condition  to  be  enforced.  But  it  was 
there  said,  as  in  the  first  case,  that  the  error  in  this  in- 
sistence was  in  supposing  that  a  right  of  action  ever  ex- 
isted; that  there  was  no  civil  remedy  either  during  or 
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after  coverture,  because  there  was  no  civil  right  to  be  re- 
dressed. 

We  think  that  the  circuit  judge  acted  in  obedience  to 
a  well-settled  rule  controlling  the  relation  of  father  and 
child,  and  in  furtherance  of  a  sound  public  poicy,  in 
sustaining  the  demurrer  to  the  declaration  in  this  case,, 
and  his  judgment  is  afKrmed. 
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Jackson  v.  Crutchfield  et  al. 
(Knoxville.     September  Term,  1903.) 

1«  lilMITATiONS  OF  ACTIOV.  Parsons  under  disability  haye 
the  lull  time  allowed  by  the  statute  in  which  to  bring  suit. 
Where  a  cause  of  action  accrues  to  a  person  under  disability, 
such  person  is  entitled  to  the  whole  period  of  time  limited  for 
the  bringing  of  a  particular  cause  of  action,  counting  from  the 
accrual  of  the  cause  of  action,  and  the  three  years  after  the 
removal  of  disability  provided  for  by  statute  (Shannon's  Code, 
sec.  4448),  in  which  a  person  under  disability  may  bring  suit, 
was  Intended,  in  a  sense,  as  years  of  grace,  and  were  not  in- 
tended to  cut  down  the  time  fixed  by  the  statute  for  the  par- 
ticular cause  of  action  to  three  years  after  the  removal  of  the 
disability,  regardless  of  whether  the  time  limited  for  the  par- 
ticular cause  of  action  had  expired  or  not     {Post,  pp.  395-403.) 

Code  construed:  Sees.  4448,  4472,  4473  (S.);  3461,  3472,  3473  (M. 
&  v.);  2757,  2775,  2776  (1858). 

Cases  cited  and  approved:  Haynes  v.  Jones,  2  Head,  372;  Jones 
V.  Preston,  3  Head,  161;  Helskell  v.  Cobb,  11  Helsk,  644;  Patton 
V.  Dixon,  106  Tenn.,  99;  Demarest  v.  Wynkoop,  3  Johnson's 
Chy.,  135. 

Case  overruled  on  point  stated:  State  v.  Parker,  8  Baxt,  496, 
498. 

d.  SAMB.  Same.  Action  must  be  brought  within  three  years, 
when. 
But  if  the  time  limited  for  bringing  the  particular  cause  of  ac- 
tion expires  during  the  disability,  then  the  action  must  be 
brought  within  three  years  after  removal  of  such  disability. 
U'ost,  pp,  397-402.) 

Cases  cited  and  distinguished:  Guion  v.  Anderson,  8  Humph., 
298,  326-7;  Stevens  v.  Bomar,  9  Humph.,  546;  Murdock  v. 
Johnson,  7  Cold.,  605;  Hanks  v.  Folsom,  11  Lea,  555. 
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3.  FBAUDUIiENT  OONVEYAKCE.  Oonveyance  by  a  guardian 
indebted  to  hia  ward  fraudulent,  when. 
Where  the  guardian  ie  Indebted  to  his  ward,  and  makes  a  Yolun- 
tary  conveyance  of  his  property  to  a  third  party,  without  re- 
taining a  sui&cient  amount  to  pay  the  debt,  the  conveyance 
being  voluntary  was  constructively  fraudulent  and  may  be  set 
aside  and  the  property  subjected  to  satisfy  such  indebtedness 
at  the  suit  of  the  ward.    {Post,  p.  404.) 


FROM  HAMILTON. 


Appeal  from  the  ChaDcery  Court  of  Hamilton  County. 
— ^T.  M.  McCoNNELL,  Chancellor. 

Shepherd  &  Fuiekson,  for  Jackson. 

R.  D.  TwiNMAN,  C.  M.  Rankin  and  Tomlinson  Foet, 
for  Crutchfield  et  al. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

In  the  aspect  in  which  this  case  comes  before  us  it  is 
a  bill  by  a  ward  against  the  administrator  of  his  guard- 
ian to  hold  the  latter  to  account  for  a  balance  on  the 
estate  not  paid  over.  The  main  defense  is  the  statute 
of  limitations. 

The  facts  on  which  this  question  turns  are  as  follows : 
The  complainant  reached  his  majority  on  November  11, 
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1895,  something  like  nine  months  after  the  death  of  the 
guardian.  The  bill  in  this  case  was  filed  three  years  and 
eight  months  after  complainant  attained  his  majority, 
and  four  vears  and  five  months  after  the  death  of  the 
guardian.  No  administrator  had  been  appointed  on  the 
estate  of  the  guardian  until,  in  accordance  with  the 
prayer  of  the  bill,  an  administrator  ad  litem  was  ap- 
pointed  in  the  present  case.  The  court  of  chancery  ap- 
peals found  that  there  was  a  balance  due,  and  rendered 
judgment  therefor,  and  ordered  certain  land  to  be  sold 
to  pay  the  amount  adjudged. 

The  question  made  upon  the  statute  of  limitations 
arises  on  a  construction  of  Code  1858,  section  2757 
(Shannon's  Code,  section  4448). 

That  section  reads  as  follows :  "If  the  person  entitled 
to  commence  an  action  is,  at  the  time  the  cause  of  action 
accrued,  either  (1)  within  the  age  of  twenty-one  years^ 
or  (2)  of  unsound  mind,  or  (3)  a  married  woman,  or 
(4)  beyond  the  limits  of  the  United  States  and  the  terri- 
tories thereof,  such  person,  or  the  [their]  representatives 
and  privies,  as  the  case  may  be,  may  commence  the  ac- 
tion, after  the  removal  of  such  disability,  within  the  time 
of  limitation  for  the  particular  cause  of  action,  unless  it 
exceed  three  years,  and  in  that  case  within  three  years 
from  the  removal  of  such  disability."  Laws  1715,  c.  27,. 
sections  4,  9 ;  Laws  1797,  c.  43,  section  4 ;  Laws  1819,  c. 
28,  section  2 ;  Laws  1823,  c.  16,  section  1. 

It  is  insisted  that,  in  accordance  with  this  section,  the 
person  under  disability  at  the  time  the  cause  of  action 
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accrued  had  only  three  years  in  which  to  sue  after  the 
removal  of  disability,  even  though  the  limitation  fixed 
for  the  particular  kind  of  action  in  other  sections  of  the 
Oode  had  not  expired  when  the  action  was  brought.  In 
other  words,  it  i^  insisted  that,  although  under  section 
2775  (Shannon's  Code,  section  4472)  the  time  of  limita- 
tion fixed  for  action  against  sureties  on  guardian's  bonds 
is  six  years,  and  by  section  2776  (Shannon's  Code,  sec- 
tion 4473)  the  limitation  of  an  action  against  the  guard- 
ian  himself  is  fixed  at  ten  years,  yet  a  person  who  was 
under  disabilities,  as  a  ward,  at  the  time  the  cause  of 
action  accrued  has  not  the  full  six  years  and  ten  years, 
respectively,  for  the  bringing  of  his  action,  but  only 
three  years  from  the  time  he  arrives  at  his  majority.  So, 
in  the  present  case,  it  is  insisted  that  the  right  of  action 
accrued  upon  the  death  of  the  guardian  {Sanders  v.  For- 
gaaaony  3  Baxt.,  260),  which  was  during  the  minority  of 
the  complainant;  that  he  had  only  nine  months  of  the 
general  statute  of  limitations  above  referred  to  (that  is, 
of  the  six  years  and  of  the  ten  years,  respectively,  grace ) 
in  which  to  sue  between  the  death  of  his  guardian  and 
the  attaining  of  his  own  majority;  and  that  thereafter 
(that  is,  from  the  date  of  attaining  his  majority)  he  had 
only  three  years  in  which  to  bring  suit,  and  did  not  have 
the  full  benefit  of  the  six  years  and  ten  years,  respectively, 
and  of  the  three  years  in  addition  thereto,  or  of  any  part 
of  the  said  three  years  in  addition,  but  only  the  three 
years. 

There  are  some  general  expressions  in  some  of  our 
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caaes  that  seem  to  indicate  that  a  person  under  diaabililj 
will  have  only  three  years  after  the  removal  of  that  dis- 
ability in  which  to  sue,  irrespective  of  the  time  fixed  for 
the  particular  kind  of  action  in  favor  of  persons  in  gen- 
eral. These  cases  are  Ouian  v.  Anderson,  8  Humph.^ 
298, 326, 327 ;  Murdoch  v.  Johnson,  7  Ck>ld.,  605, 619, 620 ; 
Hanks  v.  Folsom,  11  Lea,  555»  662 ;  Stevens  v.  Bomar,  9 
Humph.,  646,  660.  However,  in  each  of  these  cases  it 
appears  from  examination  that  the  time  fixed  by  the 
general  statute  for  the  bringing  of  the  action  had.  al- 
ready expired,  and  the  three  years  referred  to  was  in  ad- 
dition to  that  time.  The  court  did  not  have  in  mind 
Huch  a  case  as  the  present,  wherein  it  is  insisted  that  the 
person  under  disability  had  only  the  three  years,  r^ard- 
less  of  the  time  fixed  for  the  special  kind  of  action  by  the 
general  statute  of  limitations. 

There  is  one  case,  however — Btate  v.  Parker,  8  Baxt, 
495, 498 — ^in  which  the  point  seems  to  have  been  ruled  in 
accordance  with  the  contention  of  the  defendants  in  the 
present  case.  There  were  several  rights  of  action  in- 
volved in  that  case,  but  the  point  arose  only  upon  those 
claimed  by  Wm.  S.  Howard,  Hester  A.  Mofftt,  and  Jas. 
F.  Howard.  Said  the  court  (page  498) :  ^^As  to  Wm. 
S.,  Jas.  F.,  and  Hester  A.,  who  are  minors,  the  cause 
of  action  accrued  at  the  time  of  the  resignation  of  A.  E. 
Moore  as  guardian  and  the  appointment  of  F.  M.  Snoddy 
as  guardian  in  his  place,  which  was  on  the  fifth  of  March, 
1866.  .  •  .  Wm.  S.  Howard  became  of  age  on  the 
fourteenth  of  June,  1868,  and  Hester  A.  Moffit  became  of 
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age  on  the  ninth  of  December,  1870,  and,  this  action  not 
being  commenced  within  three  years  after  the  removal  of 
their  disability,  the  statute  is  a  bar  to  their  recovery ;  but 
not  so  as  to  the  youngest  child,  James  F.  Howard,  who 
became  of  age  on  the  thirteenth  of  December,  1872.'^ 
The  action  was  brought  on  the  twenty-seventh  of  March, 
1874,  against  W.  W.  Parker,  as  surety  on  the  bond  of 
Moore.  By  comparing  the  dates  above  referred  to,  it 
will  be  seen  that  from  the  date  of  the  accrual  of  the 
cause  of  action,  March  5, 1866,  to  the  time  when  suit  was 
brought,  March  27,  1874,  there  had  elapsed  eight  years 
and  twenty-two  day&  From  the  accrual  of  the  cause 
of  action  to  the  majority  of  William  S.  Howard  on  the 
fourteenth  of  June,  1868,  tiiere  had  accrued  two  years, 
three  months,  and  nine  days.  But  from  the  fourteenth 
of  June,  1868,  to  the  bringing  of  the  action  there  had 
accrued  five  years,  nine  months,  and  thirteen  days.  The 
six  years  from  the  accrual  of  the  cause  of  action,  March 
5,  1866,  would  have  brought  the  time  up  to  March  6, 
1872.  So  it  appears  that  in  this  case,  as  to  William  S. 
Howard,  the  full  six  years  had  elapsed  from  the  accrual 
of  the  cause  of  action  before  suit  was  brought.  The 
same  is  true  as  to  the  case  of  Hester  A.  Moffit,  and  also  as 
to  the  case  of  James  F.  Howard ;  that  is  to  say,  six  years 
from  the  accrual  of  the  cause  of  action  forward  carried 
the  date  to  March  6, 1872,  and  suit  was  not  brought  until 
the  twenty-seventh  of  March,  1874.  In  the  meantime, 
however,  William  S.  Howard  had  become  of  age  on  the 
fourteenth  of  June,  1868,  and  it  was  held  that  he  was 
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entitled  to  only  three  years  from  that  time  which, 
added  to  the  two  years^  three  months,  and  nine  days, 
that  had  elapsed  from  the  accrual  of  the  cause  of  action 
to  the  date  of  arrival  at  majority,  gave  him  in  the  aggre- 
gate only  Ave  years,  three  months,  and  nine  days,  instead 
of  six  years,  in  which  to  bring  his  suit  Between  the 
accrual  of  the  cause  of  action  and  the  ninth  day  of  De- 
cember, 1870,  when  Hester  A.  Moffit  arrived  of  age,  there 
elapsed  four  years,  nine  months,  and  seven  days,  and  it 
was  held  that  she  had  three  years  in  addition  in  which 
to  sue,  which  gave  her  in  the  aggregate  seven  years,  nine 
months,  and  four  days.  There  elapsed  between  the  ac- 
crual of  the  cause  of  action  and  arrival  of  age  of  Jas. 
P.  Howard  on  the  thirteenth  day  of  December,  1872,  six 
years,  nine  months,  and  eight  days,  and  it  was  held  that 
he  had,  in  addition  to  this,  three  years  in  which  to  sue, 
and  this  gave  him  in  the  aggregate  nine  years,  nine 
months,  and  eight  days.  In  short,  it  seems  to  have  been 
held  in  that  case  that  a  person  under  disability  had  only 
three  years  in  which  to  sue  after  the  removal  of  this  dis- 
ability, regardless  of  the  question  whether  the  time  had 
elapsed  fixed  by  the  general  statute  for  the  particular 
cause  of  action. 

On  the  contrary,  in  the  case  of  Patton  v.  Dixon,  105 
Tenn.,  97,  102,  58  S.  W.,  299,  300,  it  is  said,  though,  it 
seems,  only  arguendo,  that  a  person  under  disability 
would,  after  the  removal  of  the  disability,  have  three 
years  additional  in  which  to  sue,  provided  the  time  fixed 
for  the  particular  form  of  action  (in  that  case  seven 
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years)  had  elapsed  from  the  accrual  of  the  cause  of  ac- 
tion (in  that  case  adverse  possession),  or,  to  quote  the 
language  of  the  judge  who  delivered  the  opinion  in  that 
case:  "Three  years  after  discoverture  would  have 
barred  the  separate  action  of  the  wife,  provided  the 
seven  years  had  elapsed  from  the  original  adverse  pos- 
session.'^ 

The  subject  is  exceedingly  complex,  and  it  is  difficult 
to  state  a  general  rule  that  would  cover  all  cases.  We 
believe,  however,  that  the  true  principle  is  laid  down  in 
Demarest  v.  Wynkoop,  3  Johns.  Ch.,  135,  8  Am.  Dec., 
467.  That  was  a  bill  brought  to  redeem  a  mortgaga 
It  appeared  that  Daniel  Ludlow,  the  defendant,  took  a 
deed  in  fee  May  7,  1788,  and  went  into  possession.  At 
that  time  Hannah  Demarest,  who  afterwards  sought  to 
redeem,  was  an  infant  of  the  age  of  seven  years,  and  en- 
titled to  all  the  equities  of  redemption  which  she  subse- 
quently claimed  by  her  bill.  She  was  of  age  in  1802, 
and  her  bill  was  not  filed  until  1816,  thirteen  years  after 
she  arrived  at  majority.  So  that  not  only  twenty  years 
had  elapsed  since  the  mortgagee  went  in  possession,  but 
ten  years  since  the  disability  of  the  infancy  had  ceased. 
The  court  continues :  ^^She  had  then  lost  her  equity  of 
redemption  by  the  lapse  of  tima  It  is  true  she  has  not 
had  twenty  full  years  free  of  disability  to  redeem,  but  she 
has  had  ten  years  free  of  disability,  and  more  than 
twenty  years  in  the  whole  have  elapsed,  and  this  is  all 
the  statute  allows.    •    •    •    The  party  has,  in  every 
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erent^  twenty  ytats  to  make  bid  entoy  ;  aHd».  if  tiodee  difir 
ability  cUiring  any.  part  of  ti^at-  timey  he  has  Aenyeaps^ 
and  no  more^  -  after  disability!  ceases*  IC  nk^y  ,8o  happaa^ 
tbat  the  twenty  yea»,  and  more,  will  dapse  dw*ing  the 
ddEfability,  and  then  ten  years  will  be  afterw$yrds  allowed 
Cttmulativeiy ;  or  the  disability  may  cease  so  far  within 
the  period  of  twenty  years  as  to  allow  of  only  tweioty 
yeajrd  in  the  whole^  thoi;gh  part  of  that  period  be  coveon^ 
by  the  disability .^^        ... 

:  >  BOy  in  the  present  cai^  we  are  of  the  opinion  that  tke 
complainant  was^  as  to  the  surety^  entitled  to  the  fall 
six  years  from  the  date  of  the  aecrnal  of  his  cauee  of  ac** 
tioDi ;  and,  as .  he  was  carried  forward .  by  the  operation 
of  the  time  limited  for  the  cause  of  action  to  a  petdod 
more  extended  than  the  three  years  of  graire  allowed  to 
a  person  under  disalHlity^  the  latter  period  did  not  apply, 
but  hi«  case  wai^  goveimetl  by  the  genial  statute  of  liiai^ 
tations  Of  six  yeara.  Of  course,  under  the  statute^  if 
the  six  years  had  expired  during  his  minority,  hfe  would 
have. been  entitled  to  three  years  additional  in  imy  event 
The:  samie  observation  to  the  ten  yeans'  statute,  mutatis 
fimtfbndU. 

Other  phases  of  the  matter  may  arise  which  we  do  Boifc 
undertake  to  dispose:  of  in  this  (^pdolioiij  All  we  now 
determine  is  that,  in  any  event,  the  person  under  dia*- 
ability  Is  entitled  to  the  whole  of  the  time  limited^  tat 
thb  pArtidulaj?  catase .  of  acticm,  coontiiig  frem  the  ae^ 
crual  of  the  cause  of  action,  and  that  the  three  years 
allowed  by  section  2757  (Shannon's  Code,  sectioiL  1^448) 
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^ete  intended  •  as.  yeaM  of  ^raoey  in  Asenae^  to  a  |>e0&l6n 
tukdear  disability^  ajid  were  not  intended  to  cutdoxm  thk 
time  ftsed  by  tlie  statute  for  tlte  particnlar  cans^  of  ac* 
tioa«  ^  ladeedy  any  otker  resnit  would  stem  to  be  entirely 
out  of  harnumy  with  thia  general  spirit  of  oor  statutes  of 
limitations.  Persons  who  ave  uaidar  no  diisabilities  what- 
ever have  the  -^hole  of  the  six  years  or  ten  years  as  the 
case  may  be,  in  which  to  sue;  and,  if  they  die,  their  heirs 
or  representatives  have  the  right  to  sue  within  that  tiTDe, 
thus  enjoj^ing  in  the  aggregate  the  whole  of  the  period. 
Hnynesy.  Jom»^2  Head,  ^72;  Jones  v.  Preston,  3  Head, 
161 ;  Seiakell  v.  Oohb,  11  Heisk.,  644.  It  would,  indeed, 
seem  an  anomaly  if  persons. under  disaMIity  did  not  havQ 
at  least  as  mndi  time.. 

We  are  of  the  o|)iai(m  that  the  ease  of  State  v.  Parker^ 
supra,  was  erroneously  decided  in  so  far  as  it  fixed  three 
years  from  the  date  of  the  removal  of  the  disability  as 
the  time  within  which  action  might  be  brought,  regard- 
less of  whether  the  time  limited  for  the  particular  cause 
of  action  had  expired  or  not,  and  to  that  extent  should  be 
overruled.  In  disposing  of  the  question  arising  on  the 
statute  of  limitations  in  this  case  we  have  not  consid- 
ered it  necessary  to  determine  the  legal  effect  of  the  fact 
that  no  administrator  had  been  appointed  on  the  estate 
of  the  guardian  prior  to  the  filing  of  the  bill.  We  prefer 
to  place  the  case  upon  the  point  previously  stated,  which 
was  the  one  presented  and  discussed  in  the  opinion  of 
the  court  of  chancery  appeals  and  in  the  briefs  of  coun- 
seL 
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Another  question  presented  by  this  record  is  whether 
the  court  of  chancery  appeals  acted  correctly  in  direct- 
ing the  land  to  be  sold  for  the  payment  of  the  debt  found 
to  be  due.  We  think  there  was  no  error  in  this  action 
of  the  court,  because  it  appears  that  the  guardian  owed 
the  debf  sued  for,  that  the  conveyance  was  voluntary, 
and  it  was  not  shown  that  enough  property  was  re- 
served to  pay  the  debt  The  conveyance  was  therefore 
constructively  fraudulent,  being  voluntary. 

It  is  insisted  that  the  conveyance  was  made  in  consid- 
eration of  an  indebtedness  which  the  guardian  owed  to 
the  father  of  the  vendees,  but  this  is  not  found  as  a  fact 
by  the  court  of  chancery  appeals. 

It  results  that  there  is  no  error  in  the  decision  of  the 
court  of  chancery  appeals,  and  it  must  be  affirmed. 


J 
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Joseph  Ruohs  et  al.  v.  Tbadebs  Fire  Insurance  Go. 

etal. 

(Knoxville.    September  Term,  1903.) 

1.    INSXJBuAJIOE.    Beinsiirance  defined. 

ReinBurance  is  an  insurance  by  the  first  insurer  of  the  whole 
or  some  part  of  his  interest  in  the  risk  created  by  his  con- 
tract of  insurance;  or  it  is  a  contract  that  one  insurer  makes 
with  another  to  protect  the  first  from  a  risk  he  has  already 
assumed.    {Post,  p.  419.) 

Case  cited  and  approved:  Insurance  Co.  y.  Insurance  Co.,  64 
N.  J.  Law,  343. 

9.  SAME.  Beinsurer  is  not  liable  to  original  insured,  as  a  gen- 
eral rule. 
A  contract  of  reinsurance  is  peculiar  in  its  character,  and  difters 
from  the  ordinary  policy  of  insurance;  and  as  a  general  rule, 
it  creates  no  privity  between  the  reinsurer  and  the  party  orig- 
inally insured,  but  it  is  simply  an  agreement  to  indemnify  the 
insurer,  partially  or  altogether  against  a  risk  assumed  by  the 
latter  in  a  policy  issued  to  a  third  party.    (Post,  pp.  — .) 

Case  cited  and  approved:  Insurance  Co.  y.  Insurance  Co.,  102 
Tenn.,  267. 


8.  SAKE.  Bnt  reinsurer  is  liable  to  original  insnred,  if  that  in- 
tention appears. 
But  it  is  well  established,  as  an  exception  to  this  general  rule, 
that  a  direct  liability  may  be  incurred  by  the  reinsurer  to  the 
original  insured,  if  the  intention  to  create  it  sufficiently  appears 
from  the  contract  of  reinsurance. 

4.    SAKE.    Same.    Beinsurer  assuming  original  policies  becomes 
liable  to  holders  thereof,  when. 
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Where  the  relnBorer  contracts  with  the  insured  to  assume  the 
policies  and  to  pay  the  holders  thereof  all  such  sums  as  the 
reinsured  may  become  liable  to  pay,  the  original  policy  holders 
Buffering  losses  may  sue  the  reinsurer,  and  recover  from  him 

I 

such  losses. 

Cases  cited  «iid  approyed: .  JobAiuMi  y.  iM^wance.  Co.,  66  Wis.. 
60;  Barnes  y.  Insurance  Co.,  66  Minn.,  88;  Whitney  y.  Insurance 
Co.,  127  Cal.,  464.  »  ' 

6.  SAME,  Same.  Same.  Beinsurer  contracting  to  pay  locaas 
for  original  insurer's  property  and  business  is  liable  to 
original  policy  holders. 
A  reinsurer  contracting  with  the  original  insurer,  in  consider- 
ation of  the  entire  business,  property,  assets,  and  good  will  of  the 
original  iASvrer^  to  psy  thie  losses  uii4er  the  ontstniidtag  pol- 
icies, becomes  liable  to  the  original  insvfM  policy  halders. 
(Post,  pp.  — .) 

Cases  cited  and  approved :  Whitney  y.  Insurance  Co.,- 127  CaL, 
464  r  Insurance  Co.  r.  Welch,  26  Kan.,  641;  Barnes  ▼.  Insur- 
ance Co.,  66  Minn.,  38;  Glen  V.  Insurance  Co.,  66  K.  T.  379; 
Fisher  v.  Insurance  Co.,  69  K.  7.,  161;  dhoaf  V.  Ixisurainc^  Co., 
127  K.  C,  801;  Insurance  Co.  y.  Insurance  Co.,  1  K.  D.,  151; 
Johannes  y.  Insurance  Co.,  66  Wis.,  60;  Hunt  y.  Insurance  Co. 
(N.H.),  88  Aa,  146,  38  I..  R.  A.,  614 1  *7S  Axk  Bt  Rep.,  602; 
Chalaron  y.  Insurance  Co.  (La.),  21  Souths  267^  86  ^  R.  A^  742; 
Gifford  y.  Corrigan,  117  N.  T.,  267. 

0.  COVTRAOTS,  BeneAoiaij 2n«^ sho on,  promj^e  of  tiH^pftper- 
•on  assuming  the  obli^r's  obligation. 
The  doctrine  is  firmly  6st%bli)»hed  i^  this  State  th«t  tiie  benefi- 
ciary, though  not  a  party  to  the  contrfvctf  may. maintain  an 
action  direetly  In  his  own  nao|ye  agaU^s^  tti»,  proiqiaq^  where 
such  promise  between  the  jiromlsor  ai^  tte  psomiaee  ia-faade 
upon  sufficient  consideration  for  the  benefit  of  the  third  party. 
(P0Bt,pp.  — .)  -'^^^     ^ 
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CtmB9  c\%efl,  ^4  ai^Qro^ed:  ICoCt^^  y^^BlevUv,  ^  Te?,^  1106;  mif» 
Y.  Mills,  3  Head,  711;  Moore  y.  StovalL  2  Liea^.54a0'.  Thompson 
T.  Thompson,  3  Lea,  126;  Bedford  Co.  v.  Railroad,  14  Lea,  525; 
RAili^oad  r.  Houston,  85  Teiin.,  224;  O'Conndr  t.  0*Conne^  £8 
^ennL  761  ■  i  ■  . .     . 


'  i- 


'  I 


iFfeOM  HAMILTON. 


, ■ 


.  > 


Appeal  from  the  Cli^iiceiiy  Court  of  Hamilton  Coimtj. 
-T-^T.  M.  McCONNjsLL,  Chancellor. 

Cook/Swaney  &  CooK^  for  complainants. 

Chambliss  &  Chambliss  and  John  T.  LfiYBTT^  for 
defendanta 


I  m 


Afo.  JuSTiGB  ICcAUBTBB  didiv^^ed  the  opimon  of  the 
Court 

Complainants,  who  al*e  original  poli^y-holdearti  in  the 
iPrftd»s  Pire  Insurance  Company,  preferred  this  bill 
against  the  North  British  &  Itfercantile  Insnrance  Com- 
'paiiy  to  ite^o^vw  ihdemnlty,  first,  f«  fire  losses  claimed  to 
hare  l/^ffn  dufiitained;  second,  for  i*eturned  ipreniitims  on 
•iaceblSFntrof  cknceled  policies;  and,  third,  claims  of  W-  9. 
Golburn  ft  Co.  lor  returned  premilums  paid  tt>  policy- 


408  TENNESSEE  REPORTS.  [Vol.  lU 

Ruohs  T.  Influrance  Go. 

holders  of  the  Traders  Company  under  written  instruc- 
tions of  the  North  British  Company.  The  theory  of  the 
bill  is  that  complainants  are  the  beneficiaries  of  a  con- 
tract  entered  into  between  the  Traders  and  the  North 
British  Companies,  by  which  the  latter  assumed  the  pay- 
ment of  the  liabilities  of  the  former  company.  The  con- 
tract, which  is  made  the  basis  of  the  present  suit,  is  in 
the  words  and  figures  following,  to-wit: 

''In  consideration  of  one  dollar,  the  receipt  of  which 
is  hereby  acknowle4ged,  and  a  further  payment  of  ten 
thousand  dollars  before  twelve  o'clock  noon,  on  Satur- 
day, April  28,  the  North  British  &  Mercantile  Insurance 
Company  of  Edinburgh  and  London,  hereby  agrees 
through  its  United  States  manager,  to  assume  the  fire 
risks  of  the  Traders  Fire  Insurance  Company,  of  New 
York,  from  six  o'clock  p.  m.,  April  27,  1900,  not  other- 
wise reinsured. 

"A  further  payment  on  account,  of  twenty-five  thous- 
and dollars,  to  be  paid  on  or  before  May  1,  and  the  bal- 
ance due,  namely,  the  net,  unearned  premiums  on  out- 
standing policies,  less  fifteen  per  cent  commissions 
thereon,  to  be  paid  upon  completion  of  schedules,  and  at 
least,  within  thirty  days  from  date  hereof. 

^^This  contract  to  be  null  and  void  unless  payments  as 
above  stated  are  duly  made. 

^^This  temporary  agreement  to  be  replaced  by  a  final 
contract  of  like  terms  and  conditions  when  the  total 
amount  due  hereunder  is  determined  as  i>er  schedola 
Schedules  to  be  completed  as  soon  as  practicable; 
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''North  Bbitish  &  Mebcantilb  Insurance  Co.  of  Edin- 
burgh &  London, 

''By  E.  O.  Richards^  United  States  Manager. 
<<Thb  Traders  Fire  Insurance  Company  of  New  York^ 

"By  W.  A.  Halsby,  President. 

"April  27,  1900.'' 

It  is  insisted  on  behalf  of  the  North  British  Company 
that  no  liability  attaches  to  it  on  account  of  said  con- 
tract, for  the  reason,  as  disclosed  on  its  face,  it  was  only 
a  provisional  and  temporary  agreement,  dependent  for 
its  consummation  upon  the  payment  of  the  consideration 
therein  expressed,  and  that  the  Traders  Company,  hav- 
ing defaulted  in  the  payment  of  |70,000  due  thereunder, 
the  North  British  Company  was  constrained  on  August 
3,  1900,  to  declare  said  contract  forfeited.  The  insist- 
ence made  on  behalf  of  the  North  British  Company  is 
that  the  policy  holders  of  the  Traders  Fire  Insurance 
Company  can  have  no  higher  rights  than  that  company, 
for  the  reason  they  claim  under  the  contract  which  the 
Traders  forfeited.  It  is  said  that  this  contract  was 
clearly  a  contract  of  reinsurance,  as  is  disclosed  by  Hue 
language  used,  "not  otherwise  reinsured."  Joyce  on  In- 
surance, section  117,  is  then  cited  for  the  proposition, 
viz. :  "A  reinsurance  contract  is  a  contract  of  indemnity 
to  the  company  reinsured  only.  The  reinsured  sustains 
as  to  the  reinsurer  the  same  relation  which  the  original 
insured  bears  to  the  reinsured.  The  contract  of  rein- 
surance does  not  inure  to  the  benefit  of  the  insured.  He 
has  no  claim,  legal  or  equitable,  against  the  reinsure.'' 
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Company,  102  Tenn.,  267,  52  S.  W.;  168,'  islOiO  dited^  in 
wtudi  it  was  said  as  followa':  ^ 

^A  contract  of  reinmranee  Is  pednliiar^  in  tto  ^luu'lufter, 
and  di£Mrs  teotn  th^  ordial^  policy  of  insurance.  It 
claims  no  privity  between  the  reinsu^hsr  and  {hearty 
originally  insure  It  i»  almplsr  an  ^ItgreemMt  to  indem- 
nify the  instiTOT,  partially  or  allogetheT^  agaiaist  a  risk 
Bssamed  by  the  latter  in  a  policy  iasued^to  a  third  party;*' 

The  general  rnie  is  conceded  that  a  third  party*  laay 
sue  directly  in  Ms  own  name  on  a  cooatrauot  made  tw  Us 
benefit,  but  it  ia  insisted  that  the  reception  1«  well  es- 
tablisbed  that  sueh  third  party,  cannot  ittalntalfQ  aJi  wsb- 
ion  to  enforce  the  promise,  wiiene  the  promiiieis  void  aa 
betireen  the  promisor  and  the  promisee.*  In  support  of 
this  position  coansd  for  the  North  Britidi  Company  cite 
Dunning  v.  Le^vitt,  85  N.  Y^  30, 89  Am.  Rep.,  617,  where 
it  appeared  diat  a  grantee  hoidiiig  nnder  ^a  wurrMftl,^ 
deed  which  eontained  a  CQf^enant  that  the  granted  as- 
sumed and  agreed  to  pay  a  mortgage^  on  the '  preiSftees, 
had  been  evicted  by  a  paramonrnt  titla  It  waei  held 
that  the  holder  of  tiie  mc^tgage  oonld  not  enforee  th^ 
eovenan.t  for  the  reason  that  the  cooififideratiosi  tii€Qfe0or 
had  wholly  failed.  Andrews^  J^^  deUTering  tlie/opiniM 
of  the  conrt,  wrote:    ;  •  »  /'    w^       

^^It  is  said  that  the  ax^tSon  can  be  maintained  a^n  the 
doctriase  of  Lawrence  v.  Fom,20  N.  ¥;,  868,  mod  kindred 
cases,  bat  I  know  of  no  authority  to  ompportthe  prapo^ 
sitiion  that  a  person  not  a  pairty  to  titepiromis^*  Iwt  Mh 
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WhMe  foeDfeftt  tlie'fHroiiiise>isf]iiftd69  i^aii  Hvaiititaili  aii  iict- 
loti  to'efifor^  thiei  promide  niierei^^  i^pdmis^  te  "t^cUd  4fi 
between'  the  ^promtew  and  <ftq  promisee  foi'  fraud,'  M(^iit 
of  €onBldetatloa,  or  l^lture:  of  cmMldeiratiaii.  It  vt^uld 
be  wIMxige,  I  tiduk^  If  m<A  an  adjudlefttAon;  shdoM  be 

The  position  asramed  b^*  couDsel  for  &e  Korth  British 
<3ompa]ijr  may  be  best  stated  in  his  own  langtiage^  to 

wit:  '.••.■-■-,  •  '    .  .' 

<TPirst  That  the. prdiminary  contract  was  not  a  eon^ 
toract  of  afss^L^ption,  but  was  a  contract  of  reinsurance. 
Secxmd.  That^  if  construed  to  be  a  contract  of  assnnip^ 
tion^  tilie  traders  Fire  Ensngrancei  Company  conld  not  re^ 
(iovisr  from  the  North  British  &  Mercantile  Oompany> 
by  reason  of  its  own  breach,  and  tliat  these  elaJmants 
«oald  not  be  in  any  better,  attitude-  titian  the  Traders 
dompany;  Third.  That,  a»  ^own  on  this  record,  the 
Iforth  British  .&  Mercantile  Insurance  Company  acted 
us  agent  dmiBg  the*  existence  of  the  preliminary  con* 
tnact^  and  hots  done  no  l^t  or  thing  which  would  mis- 
Ited  these  cliaiimants:  Fourth.  That  the  Korth  British 
A  Mercantile  Insurance  Company  risAe  the  preliihinary 
contract  m  good  isitk  witih'  the  Traders  Fijre:  Insurance 
Oon^any,  and  used'  every  effort  to  effectuate  and  con- 
sannnate  the  same^  and  to  induce  the  Traders  Fire  In» 
flmrJotee  Company  to  pay  the  'consideffation  agreed;  And 
tkat  bdcojote  of  rsnch  default  om  the  pdift  i>t  the  Traders 
Fire  Insurance  Company  the  NoTtii  British  4i  MercKhtile 
Zn8animne''6oHipa3(iy  should  niot  be  made  to  suffer^ 
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This  brief  outline  comprises  a  general  statement  of 
the  principal  defenses  relied  on  by  the  NoriJi  British 
(Company.  We  will  now  proceed  to  state  the  case  made 
on  behalf  of  tiie  complainant  policy  holders,  and  cannot 
do  better  in  presenting  their  contention  than  to  state  the 
proi>osition  formulated  by  their  counsel^  as  follows : 

First.  This  is  not  an  ordinary  case  of  technical  in- 
surance between  two  insurance  companies.  The  facta 
found  by  the  court  of  chancery  appeals  make  it  a  con- 
tract for  the  use  and  benefit  of  complainants  and  other 
policy  holders  of  the  Traders  for  a  valuable  considera- 
tion under  circumstances  entitling  them  to  maintain 
this  suit  The  court  of  chancery  appeals  finds  that  the 
agreement  and  understanding  was  that  the  North  British 
should  ^^assume"  all  outstanding  risks  of  the  Traders, 
and  place  itself  in  the  same  position  towards  said  policy 
holders  as  if  said  policies  had  been  its  own;  that  the 
Traders  went  out  of  business,  and  all  of  its  assets, 
amounting  to  about  f85,000,  went  into  the  hands  of  the 
North  British  Company,  and  the  latter  assumed  all  the 
fire  risks  of  the  former,  and  the  North  British  dealt 
with  the  Traders  policies  the  same  as  its  own,  cancel- 
ing some,  paying  returned  premiums,  granting  permits, 
adjusting  and  paying  losses,  and  gave  out  state- 
ments by  letters  and  agents  that  it  had  assumed  all  of 
said  policies,  and  that  nothing  was  necessary  to  be  done 
by  the  policy  holders  to  make  said  contract  binding  <» 
the  North  British  Company. 

In  order  to  show  the  full  scope  of  the  present  suit,  it 
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should  have  been  stated  that  the  bill  was  filed  in  the  na- 
tore  of  a  general  creditors'  bill  on  behalf  of  complain- 
ants and  all  other  policy  holders  and  creditors. 

The  chancellor  was  of  opinion  that  the  North  British 
€5ompany  was  liable  to  complainants  for  the  payment  of 
their  claims.  He  was  also  of  opinion  that  the  contract 
in  question  operated  to  transfer  to  the  North  British 
Company  practically  all  of  the  assets  of  the  Traders 
Company,  and  that  the  latter  company,  having  at  once 
ceased  to  do  business,  all  of  its  property  became  a  trust 
fund  for  its  creditors.  •  He  was  further  of  opinion  that 
the  185,000  was  wrongfully  paid  by  the  Traders  Com- 
pany and  received  by  the  North  British  Company ;  that 
it  is  a  debt  due  the  Traders  Company,  which  its  creditors 
are  entitled  to  collect  and  appropriate  to  the  payment  of 
their  debts  pro  rata. 

The  bill  was  therefore  sustained  as  a  general  creditors' 
bill,  and  publication  was  ordered,  together  with  a  refer- 
ence for  an  account  On  appeal,  the  court  of  chancery 
appeals  afBirmed  the  decree  of  the  chancellor.  Defend- 
ant insurance  companies  again  appealed,  and  have  as- 
signed errors. 

Our  first  inquiry  is  to  ascertain  the  facts  of  the  case 
as  found  and  established  by  the  court  of  chancery  ap- 
peals. That  court  finds  that  in  the  years  1899  and  1900 
the  Traders  and  the  North  British  Companies  were  both 
carrying  on  an  insurance  business  in  Tennessee.  W.  J. 
Colbum  &  Co.  were  the  general  agents  of  the  Traders 
Insurance  Company  for  the  State  of  Tennessee,  with  an 
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office  fit  Chattanoogft.  in  Malrby  1900,  the  incturanofr 
commissicHiw  Off  Tennessee,  for  reasons  satisfactwy  to 
himself,  refused  to  roiew  the  license  of  the  Traders  Com- 
piuiy  to  do  business  in  Tennessee.  In  IdOO^  Ererett  U. 
Crosby,  the  general  agent  of  the  North  JBritidi  Company, 
adrised  W.  J.  Colburn  ft  Co.  by  letter  that  the  milstand- 
ing  bnitfness  ot  the  Traders  Company  had  been  reinsured 
by  the  North  British  &  Mercantile  Insurance  Company, 
It  appears  that  this  letter  was  inclosed  by  Colbnm  & 
Co.  to  Insurance  Commissioner  Craig^  who  replied  that 
this  reinsurance  in  the  North  British  CompsLHj  would 
be  entirely  satisfactory  to  his  department  The  North 
British  Company  on  April  27;  1900,  took  charge  of  the 
business  of  the  Traders  Company,  and  from  that  date  to 
August  2,  1900,  received  in  installments  the  sum  of 
185,000  from  the  latter  company. 

The  court  of  chancery  apipeals,  thrbugh  Judge  Taylor, 
further  finds  that:  "Notice  of  this  reinsurance  was 
published  in  the  papers  throughott  the  country,  and  it 
was  given  out  by  the  North  British  Company  generally 
to  all  the  formei*  agents  and  poHcy  holders  of  the  Trad- 
ers.  The  North  British  Company  dealt  with  the  Trad* 
ers  policies  as  if  they  were  its  own,  cancdiiiig'  some,  pay- 
ing returned  premiums,  granting  permits,  and  paying 
losses,  and  giving  out  statements  by  letters  and  through 
its  agents  that  it  had  assumed  all  of  said  pdldes,  and 
that  nothing  was  necessary  to  be  done  by  tlie  ;poIicy* 
bA'rrers  to  make  said  policies  bhiding.'*  TlAt '  court 
finds:  .•■.'.:..■••'.;: 
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^<TherQ  caii  be  b^  qtt^tlofo  as  to  the^  nndertiikin^  of  the 
]!foiPth  British  Company  to  reinsure  policy  holders  in  the 
Traders  Company^  and  to  assume  all'  liabilities  and  riskft 
that  had  been  incurred  by  the  latter." 

The  t&nrt  of  charicery  appeals  further  finds : 

''On  the  third  of  August,  1900,  the  North  British  Com- 
TPBny  attempted  to  cancel  its  contract  with  the  Traders- 
by  lettOT  as  follows : 

*'  Traders  Fire  Insurance  Go.  of  Kew  York,  33  Lib- 
erty Street,  Ntew  York— Dear  Sir:  You  will  please 
take  note  that  you  barre  made  default  in  -the  contract 
entered  into  between  you  and  the  Novth  British  &  Mer- 
cantile Insurance.  Company  of  London  and-  Bdinburgh, 
bearing  date  twenty-seventh  day  of  April,  1900.  We  do 
heireby  declare  said  contract  to  be  null  and  void. 

:  .    "Very  tespectfully, 
'''NoBrTH:  BBniiSH  &  Meb.  IK84  Co«  of  London  &  EdiB« 
burgh) 

'^  <By  B.  C.  BidHABDs,  Oen*  Mgr.' 

"On  the  seventh  of  August,  1900,  the  North  British 
Company  wtote  W.  J-  Cblbtarn  ft  Co.  that-  the  former 
had.  ceased  to  act  b^  agtotd  of  the  Traders  Company,  and 
bad  canceled  the  i^ontraet  with  the  latter  cohnpany  on 
Ptiiday^  Ai^u^t  3^  1906^  because  the  Traders  bad  failed 
t6  f^Limi  conditioins  precedent  in  the  nonpainaiGnttof  the 
cons&deffatiool  lig^reed  The.  court  of-  chancery  appeals 
finds,  that  up  to  this  time  there  had  been  no  claim  on-  the  • 
part  of  the  Noirth  British  Company  that  it  was  silapljr 
acting  as  ageiKtof  ibjo  Tradeia  Company,  but .  on  the  bonn . 
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trarj,  it  had  notified  the  general  agents  at  Chattanooga 
that  the  North  British  had  reinsured  all  outstanding 
liabilities  of  the  Traders." 

The  opinion  holds  that :  ^^The  fact  that  there  was  a 
condition  in  said  contract,  if  such  existed,  was  not  made 
public,  or  known  to  any  of  complainants,  until  the  re- 
ceipt of  the  letter  to  Golbum  &  Co.  advising  them  that 
the  North  British  Company  had  ceased  to  act  as  agent 
of  the  Traders  Company,  and  had  canceled  said  contract. 
In  fact,  all  the  policy  holders,  as  far  as  the  record  dis- 
closes, were  relying  on  the  assurance  of  the  North  Brit- 
ish  Company  that  they  had  been  reinsured,  and  that  the 
solvency  of  said  company  was  such  that  they  would  be 
protected. 

"It  is  insisted  by  the  North  British  Company  that  the 
directors  of  the  Traders  Company  made  false  state- 
ments to  the  former  in  resi)ect  to  the  amount  of  returned 
premiums  and  its  financial  condition,  and  failed  to  make 
certain  payments,  which  were  conditions  precedent  to 
said  contract.  This  fact,  however,  is  established :  that 
as  early  as  June  15,  1900,  the  North  British  Company 
knew  all  the  facts  concerning  the  Traders  Compcuiy,  and 
that  the  schedules  of  the  business  of  the  latter  comx>any 
recently  issued  by  it  were  not  complete,  and  the  full 
amount  of  premium  to  be  paid  to  the  North  British  had 
not  been  ascertained.  Tet  the  North  British  granted  an 
extension  of  time  to  the  Traders  Company.  Not  only 
this,  but  it  dealt  with  the  policy  holders  on  the  basis  of 
a  valid  contract,  without  any  conditions  whatever.    We 
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also  find  that  Golburn  &  Co.  paid  the  Traders  Company 
premiums  for  a  number  of  complainants  and  others, 
amounting  to  several  hundred  dollars,  after  the  time 
when  the  North  British  contracted  with  the  Traders, 
and  agreed  to  and  did  reinsure  its  policy  holders.  It 
also  appears  that  funds  and  accounts  were  in  the  hands 
of  Colbum  &  Co.  due  the  Traders  Insurance  Company 
after  May  1,  1900,  which  were  held,  as  appears,  until 
after  the  reinsurance  of  the  Traders*  liability  in  the 
North  British  Company,  which  were  remitted  to  the 
Traders. 

"Also,  that  Colbum  &  Co.  paid  all  returned  premiums 
when  policies  in  the  Traders  Company  were  ordered  can- 
celed by  the  North  British  Company.  Among  these 
was  the  claim  of  W.  T.  Crutchfield  in  the  latter  company, 
which  was  ordered  canceled  by  letter  to  North  British 
dated  July  24,  1900.  '  The  returned  premiums  were 
paid  by  Colbum  &  Co.  W.  J.  Colbum  &  Co.  forwarded 
the  letter  of  August  7,  1900,  from  the  North  British 
Company,  denying  liability  on  these  Traders  policies,  to 
Insurance  Commissioner  Craig,  who  wrote  the  North 
British  Company,  and  demanded  that  it  retract  this  de- 
nial of  liability,  or  he  would  revoke  its  license,  by  a  date 
named. 

"Thereupon  the  North  British  Company  brought  suit 
against  the  insurance  commissioner  in  the  chancery 
court  at  Nashville,  Tennessee,  seeking  to  enjoin  his  pro- 
posed action ;  but  the  supreme  court  finally  dismissed 
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said  bill,  and  sustained  the  insurance  commissioner.'' 
North  British  Company  v.  Craig^  106  Tenn.,  621,  62  S. 
W.,  155. 

The  court  of  chancery  appeals  also  finds  that :  '^As 
the  result  of  the  contract  qf  April  27,  1900,  the  Tradars 
Company  went  out  of  business,  and  all  of  its  assets 
passed  into  the  hands  of  the  North  British  Company, 
and  that  the  latter  assumed  the  fire  risks  of  the  Traders, 
and  sent  its  special  agent  to  Chattanooga,  who  informed 
W.  J.  Colbum  &  Co.  that  the  North  British  Company 
had  reinsured  all  the  liabilities  of  the  Traders^  and  that 
the  North  British  Company  realized  out  of  the  assets  of 
the  Traders  about  185^000  (its  entire  assets),  and  paid 
losses  of  the  Traders  Company,  with  knowledge  of  its  la- 
solvency." 

It  should  have  been  stated  that  the  court  of  chancery 
appeals  found  that  the  North  British  Company  made 
several  extensions  to  the  Traders  Company  on  pay- 
ments due  under  said  contract  from  May  31  to  July  26, 
1900,  and  at  least  two  of  these  payments  were  made 
after  the  time  limits  had  expired  by  the  terms  of  the  ex- 
tension agreement.  ^ 

It  is  unnecessary  to  quote  further  from  the  elaborate 
findings  of  the  court  of  chancery  appeals,  since  it  is  be- 
lieved that  the  quotations  made  are  sufficient  to  raise 
the  question  of  law  propounded  on  the  appeal  of  the 
North  British  Company.  The  fundamental  proposition 
advanced  on  its  behalf  is  that  the  contract  of  April  27, 
1900,  between  it  and  the  Traders  Insurance  CcHupany, 
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was,  in  legal  contemplation,  a  contract  of  reinsurance, 
and  that  its  interpretation  and  effect  must  be  goyemed 
by  the  rules  of  law  applicable  to  that  peculiar  form  of  in- 
surance. Reinsurance  is  defined  to  be  ^^insurance  by  the 
first  insurer  of  the  whole  or  some  part  of  his  interest  in 
the  risk  created  by  his  contract  of  insurance;"  or,  as  it 
is  otherwise  defined,  ^^It  is  the  contract  that  one  insurer 
makes  with  another  to  protect  the  first  from  a  risk  he 
has  already  assumed."  24  Am.  &  Eng.  Encyc.  of  Law 
(2  Ed.),  p.  248;  Iowa  Ins.  Co.  v.  Eastern  Ins.  Co.,  64  N. 
J.  Law,  343,  45  Atl.,  762. 

The  general  rule  is  that  "the  ordinary  contract  of  re- 
insurance operates  solely  between  the  insurer  and  the 
reinsures,  and  creates  no  privity  whatever  between  the 
reinsurer  and  the  person  originally  insured.  The  con- 
tract of  insurance  and  that  of  reinsurance  remain 
totally  distinct  and  unconnected,  and  the  reinsurer  is  in 
no  respect  liable,  either  as  surety  or  otherwise,  to  the 
person  originally  insured."  24  Am.  &  Eng.  Encyc.  of 
Law  (2  Ed.),  p.  249,  citing  numerous  cases. 

To  the  same  effect  is  our  own  case  of  Royal  Insurance 
Company  v.  Va/nderhilt  Insurance  Company,  102  Tenn., 
267,  52  8.  W.,  168. 

But  an  exception  to  this  general  rule  is  also  well  es- 
tablished— ^that  a  direct  liability  may  be  incurred  by  the 
reinsurer  to  the  originally  insured  if  the  intention  to 
create  it  sufficiently  appears  from  the  contract  of  rein- 
surance.   24  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.),  p.  249. 

It  is  further  said  in  this  valuable  work  that:     "The 
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general  rules  of  construction  applicable  to  contracts  and 
written  instruments  apply  to  contracts  and  policies  of 
reinsuranca  A  contract  of  this  character,  like  any 
other  contract,  depends  upon  the  intention  of  the  par- 
ties, to  be  gathered  from  the  words  used  in  the  instru- 
ment, taking  into  consideration,  when  the  meaning  is 
doubtful,  the  circumstances  attending  the  transaction. 
The  court  should  give  to  the  instrument  a  reasonable  and 
sensible  construction,  and  one  which  appears  to  conform 
the  nearest  to  the  justice  of  the  case,  and  the  purpose 
which  the  parties  meant  to  accomplish.  The  contract 
should  receive  a  construction  that  will  be  uniform 
throughout  the  various  transactions  in  which  it  is  in- 
volved. It  must  be  so  construed  as  to  have  a  certain 
meaning  in  one  way  for  the  purpose  of  collecting  pre- 
miums, and  in  another  for  the  purpose  of  determining 
liability."  24  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.),  p. 
264. 

In  the  same  work  it  is  said : 

"While,  as  a  general  rule,  the  liability  of  the  reinsurer 
is  solely  to  the  reinsured,  it  is  competent  for  the  reinsurer 
to  make  the  reinsurance  contract  inure  directly  to  the 
benefit  of  the  party  originally  insured,  and  in  jurisdic- 
tions where  a  third  party  is  allowed  to  maintain  an  act- 
ion on  a  contract  made  for  his  benefit  he  may,  in  such  a 
case,  recover  directly  from  the  reinsurer.  Thus  where^ 
in  reinsuring  risks  for  which  policies  are  outstanding, 
the  reinsurer  contracts  with  the  reinsured  to  assome 
the  policies  and  to  pay  the  holders  thereof  all  such  sums 
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as  the  reinsured  may  become  liable  to  pay^  the  "persons 
to  whom  these  original  policies  are  payable  acquire  a  di- 
rect right  of  action  against  the  reinsurer^  and  can  sue  in 
their  own  names,  and  recover  upon  the  contract  of  re- 
insurance,  and  it  is  immaterial  that  they  are  not  named 
in  the  policy  or  contract  .  .  .  The  holder  of  an 
original  policy  of  insurance  acquires  a  right  of  action  on 
a  contract  of  reinsurance  where  the  original  insurer  sells 
its  business  and  good  will  to  another  person,  and  the  lat- 
ter company,  in  consideration  thereof,  reinsures  the 
risks  of  the  first  company,  and  contracts  to  pay  the 
losses  under  the  first  company's  outstanding  policies.'^ 
24  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.),  p.  258;  Whitney 
V.  Am.  Ins.  Co.,  127  Cal.,  464,  59  Pac,  8dl;  Alliance  Mut. 
Ins.  Co.  V.  Welch,  26  Kan.,  641;  Barnes  v.  Hekla  Ins. 
Co.,  56  Minn.,  38,  57  N.  W.,  314,  45  Am.  St  Rep.,  438; 
Glen  V.  Hope  Mutual  Ins.  Co.,  56  N.  Y.,  379;  Fisher  v. 
Eope  Mut.  Ins.  Co.,  69  N.  Y.,  161 ;  Shoaf  v.  Palatine  Ins. 
Co.,  127  N.  C,  308,  37  S.  E.,  451,  80  Am.  St  Rep.,  804; 
Traveler^  Ins.  Co.  v.  Cal.  Ins.  Co.,  1  N.  D.,  151,  45  N. 
W.,  703,  8  L.  R.  A.,  769;  Johannes  v.  Phenix  Ins.  Co.,  66 
Wis.,  50,  27  N.  W.,  414,  57  Am.  Rep.,  249;  Hunt  v.  Ins. 
Co.  (N.  H.),  38  Atl.,  145,  38  L.  R.  A.,  514,  73  Am.  St 
Rep.,  602;  ChaJaron  v.  Ins.  Co.  (La,),  21  South.,  267, 
36  L.  R.  A.,  742;  Gifford  v.  Corrigan,  117  N.  Y.,  257,  22 
N.  E.,  756,  6  L.  R.  A.,  610, 15  Am.  St  Rep.,  508. 

In  the  case  of  Johannes  v.  Phenix  Insurance  Com- 
pany, 66  Wis.,  50,  27  N.  W.,  414,  57  Am.  Rep.,  249,  the 
syllabus  is  as  follows : 
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^'The*  plaintiff  held  a  policy  of  insurance  in  the  stand- 
ard Fire  Oi&ce  of  London.  That  company  sold  to  the 
Phenix  Insurance  Company  its  entire  business  in  the 
United  States,  and  the  good  will  thereof,  t<^ether  with 
the  other  property,  and  the  latter  company,  in  considera- 
tion thereof,  reinsured  all  the  risks  of  the  Standard  Ck)m- 
pany  upon  property  situated  in  the  United  States,  and 
agreed  that  all  losses  arising  under  the  policies  of  that 
company  on  such  property  should  thereafter  be  borne  by 
the  Phenix  Company,  and  be  paid,  satisfied,  and  dis- 
charged by  if  Held,  that  plaintiff  could  maintain  an 
action  against  the  Phenix  Company  for  a  loss  arising 
under  his  policy. 
In  the  course  of  the  opinion  the  court  said : 
''The  contention  is  that  the  contract  between  the  two 
companies  is  confined  strictly  to  them,  and  that  the 
plaintiff,  under  his  policy  issued  by  the  Standard,  has 
no  privity  in  the  contract  made  by  the  Phenix,  and  can 
maintain  no  action  thereon  against  the  Phenix ;  in  other 
words,  that  it  was  strictly  a  contract  of  reinsurance  by 
the  Standard  Company  solely  for  its  own  benefit,  and 
not  for  the  benefit  of  any  of  its  then  existing  policy- 
holders in  the  United  States.  •  .  .  But  in  the  case 
before  us  the  contract  between  the  defendant  companies 
is,  as  it  seems  to  us,  something  more  than  a  reinsurance. 
By  that  contract  the  Standard  Company  sold  and  turned 
over  to  the  Phenix  its  entire  business^  and  the  good  will 
of  that  business  in  the  United  States,  together  with  a 
large  amount  of  bonds  and  other  property,  in  consider- 
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ation  of  which  the  Phenix  thereby  remsured  all  the  risks 
of  the  Standard  Company  upon  property  situated  in  the 
United  States,  .  .  .  and  agreed  that  all  losses  aris- 
ing under  the  policies  of  the  said  defendant  Standard 
Fire  Office,  Limited,  upon  property  situated  in  the 
United  States  of  America,  should,  after  that  time,  Janu- 
ary 1, 1884,  be  borne  by  the  said  Phenix  Insurance  Com- 
pany, and  should  be  paid,  satisfied,  and  discharged  by 
it;  •  •  •  and  agreed  that  the  loss  of  this  plaintiff 
arising  thereunder  should  be  borne,  paid,  satisfied,  and 
discharged  by  said  Phenix  Insurance  Company,  which 
thereupon  became  the  owner  of  the  good  will,  original 
documents,  and  books  of  its  codefendant  herein,  the 
Standard  Company,  relating  to  the  risks  aforesaid,  and 
assumed  control  of  the  same  and  of  the  business  pertain- 
ing to  said  risks,  policies,  and  losses.  Such  are  the  al- 
leged terms  of  the  contract  we  are  requ^ed  to  construa 
The  losses  thus  arising  under  the  policies  could  only  be 
borne,  paid,  and  discharged  by  the  Phenix  in  a  direct 
transaction  with  the  policy  holders.  Even  a  payment 
by  it  of  the  amount  of  the  loss  of  the  Standard  Company 
would  not  satisfy  or  discharge  the  plaintiff's  claim  for 
such  a  loss  on  his  policy.  That  could  only  be  done  on 
payment  to  the  plaintiff.  It  seems  to  us  that  by  the 
terms  of  the  contract  as  alleged,  the  Phenix,  in  effect, 
thereby  assumed  the  risk  covered  by  each  policy,  and 
agreed  to  pay  any  loss  arising  under  each  policy.  The 
mere  fact  that  the  plaintiff  was  not  named  in  the  con- 
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tract  does  not  preclude  him  from  maintaining  an  action 
upon  the  contract 

Shoaf  V.  Palatine  Ins.  Co.,  127  N.  C,  308, 37  S.  E.,  451, 
80  Am.  St.  Rep.,  804. ' 

In  Barnes  v.  HeJcla  Fire  Insurance  Company,  56 
Minn.,  38,  57  N.  W.,  314,  45  Am.  St  Rep.,  438,  the  prin- 
ciple that  a  simple  contract  of  reinsurance  between  in- 
surance companies  is  a  contract  of  indemnity,  and  is 
solely  for  the  benefit  of  the  latter,  is  recc^nized,  but  it 
is  said :  ^^Where  such  a  contract  also  includes  a  promise 
or  agreement  to  assume  and  pay  the  losses  of  policy  hold- 
ers, actions  in  case  of  loss  may  be  brought  by  them  di- 
rectly against  the  reinsurer  upon  such  promise  or  under- 
taking." 

In  Whitney  Y.  American  Insurance  Company,  127 
Cal.,  464,  59  Pac,  897,  the  same  doctrine  is  thus  stated 
in  the  syllabus : 

^The  assumption  of  all  the  fire  insurance  policies  of 
an  insurance  company  by  a  new  company  is  much 
broader  than  a  mere  naked  contract  of  mere  reinsurance 
under  the  Code;  and  a  holder  of  a  policy  issued  by  the 
former  company  sufficiently  manifests  his  consent  to  the 
contract  by  which  the  payment  of  the  policy  is  assumed 
by  bringing  an  action  against  the  new  company  upon  the 
policy.  The  law  creates  the  privity  necessary  for  the 
maintenance  of  the  action.*' 

In  that  case  the  court  said :  ^^The  facts  in  this  case 
show  the  contract  in  question  to  be  much  broader  than  a 
mere  technical  reinsurance.'^ 
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Mr.  Wood,  in  his  work  on  Insurance,  says:  "The 
question  as  to  whether  the  insured  may  sue  the  company 
on  the  risk  reinsured  depends  upon  the  circumstances 
whether  in  the  State  where  the  policy  was  issued  the 
person  for  whose  benefit  it  was  made  may  bring  suit 
thereon,  although  not  named  in  the  contract,  and 
whether  it  was  the  intention  of  the  parties  that  the  in- 
surance company  should  stand  in  the  place  of  the  insurer 
with  the  assured.^' 

What,  then,  is  the  application  of  these  principles  in 
the  present  case?    The  court  of  chancery  appeals  finds : 

"  ( 1 )  The  Traders  Fire  Insurance  Company  went  out 
of  business,  and  all  of  its  assets  went  into  the  hands  of 
the  North  British  &  Mercantile  Company,  and  the  latter 
assumed  the  fire  risks  of  the  former,  and  sent  its  special 
agent  to  Chattanooga,  who  informed  W.  J.  Colburn  & 
Go.  that  the  North  British  Company  had  reinsured  all 
the  liabilities  of  the  Traders. 

*'(2)  The  Traders  Company  went  out  of  business — ^a 
fact  known  to  the  North  British  Company — ^and  under 
the  contract  of  April  27  paid  to  the  latter  company  all  of 
its  assets,  amounting  to  about  eighty-five  thousand  dol- 
lars. The  North  British  Company  also  paid  the  losses 
of  the  Traders  Company  with  knowledge  of  its  insol- 
vency. 1^ 

**(3)  In  this  case,  without  consulting  the  policy  hold- 
ers of  the  Traders  Company,  the  North  British  Company 
did  assume  all  risks  of  the  Traders  Company,  and  occu* 
pied  by  their  act  the  relations  that  previously  existed 
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between  the  Traders  Insurance  Company  and  its  {Kdicy 
holders,  and  thereby  became  liable  to  said  policy  holders, 
and  can  be  proceeded  against  by  them  just  as  they  could 
have  proceeded  against  the  Traders  Company.  The 
North  British  Company  cannot  make  a  contract  agree- 
ing to  reinsure  these  policy  holders,  and  then,  because 
the  contract  is  not  as  good  as  they  thought,  repudiate  it 
to  the  detriment  of  the  rights  of  these  complainants. 

'^ (4)  According  to  the  proof  and  facts  in  this  case  the 
North  British  Insurance  Company  did  agree  and  prom- 
ise to  assume  all  the  risks  and  liabilities  of  the  Traders 
Company,  took  the  assets  of  the  latter,  and  on  account 
of  its  alleged  default  of  a  condition  of  which  the  policy 
holders  knew  nothing,  and  when  it  is  rendered  insol- 
vent, it  shields  itself  behind  the  contention  that  com- 
plainants cannot  sue  them.  This  promise  or  contract 
waB  made  upon  sufficient  consideration,  and  for  the 
benefit  of  these  complainants,  policyholders  of  the 
Traders  Company,  although  they  were  not  parties  to' the 
-contract.  This  contract  between  these  two  insurance 
•companies  was  based  upon  a  consideration,  and  a  part 
of  it  was  for  the  benefit  of  these  complainants  and  others 
who  were  not  parties  to  it,  and  hence  can  be  enforced. 

"(5)  The  agreement  of  reinsurance  was  not  for  a 
part,  but  the  whole,  of  the  risks  taken  pi^eviously  by  the 
Traders,  and  the  effort  is  to  bind  the  reinsurers  to  make 
good  the  losses  of  the  original  insurer  to  its  policy  hold- 
ers. 

^^(6)  In  the  case  at  bar  it  was  a  reinsurance  of  all  the 
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Traders  policies,  and  an  assumption  by  the  North  Brit- 
ish Company  of  all  liabilities,  and  was  a  promise  niade 
by  it  to  the  Traders,  based  upon  a  sufficient  considera- 
tion, for  the  benefit  of  its  policy  holders,  who  were  not 
parties  to  the  contract. 

"(7)  Admitting,  however,  that  the  contract  of  April 
27, 1900,  was  a  conditional  one,  as  insisted,  has  not  the 
North  British  &  Mercantile  Company,  by  its  conduct, 
waived  the  same,  by  granting  the  extensions  hereinbefore 
noticed,  and  by  the  statements  of  its  managers  and 
agents  to  policy  holders,  and  publications,  and  its  con- 
duct of  the  business  of  the  Traders,  and  its  assurances 
to  them?  Said  company  held  itself  out  to  the  public  by 
letters,  the  acts  of  its  agents,  and  its  own  conduct,  as 
assuming  all  risks,  without  condition,  and  by  so  doing 
waived  any  that  might  have  existed. 

"(8)  The  fact  that  there  was  a  condition  in  said  con- 
tract, if  such  existed,  was  not  made  public,  or 
known  to  any  of  the  complainants,  until  the  receipt 
of  the  letter  attempting  to  cancel  the  contract  In  fact, 
all  the  policy  holders,  as  far  as  the  record  discloses, 
were  relying  on  the  assurances  of  the  North  British 
Company  that  they  had  been  reinsured,  and  that  the  sol- 
vency of  said  company  was  such  that  they  would  be  pro- 
tected. 

^^(9)  The  fact  is  established  that  as  early  as  June  15, 
1900,  the  North  British  Company  knew  all  the  facts  as  to 
the  insolvency  of  the  Traders  Company,  and  that  the 
schedules  of  the  business  of  the  latter  company  were  not 
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completed^  and  the  full  amonnt  of  preminms  to  be  paid 
the  North  British  had  not  been  ascertained;  yet  they 
gave  an  extension  of  time  to  the  Traders  Insurance  Com- 
pany, and  dealt  with  the  policy  holders  on  the  basis  of 
a  valid  contract,  without  any  condition  whatever." 

Upon  the  facts  found  by  the  court  of  chancery  appeals, 
which  are  conclusive  and  binding  upon  this  court,  we 
are  constrained  to  hold  that  the  contract  of  April  27, 
19.00,  between  the  Traders  and  the  North  British  Com- 
panies was  not  an  ordinary  contract  of  reinsurance.  It 
was  rather  an  assumption  on  the  part  of  the  North  Brit- 
ish Company  of  all  of  the  outstanding  liabilities  against 
the  Traders  Company  preparatory  to  the  retirement  of 
the  latter  permanently  from  business.  As  evidence  of 
this  fact,  the  Traders  Company,  in  consideration  of  this 
assumption  of  liability  on  the  part  of  the  North  British 
Company,  transferred  to  the  latter  company  its  entire 
assets,  amounting  in  value  to  about  the  sum  of  f85,000. 
It  was  hot  contemplated  by  either  party  at  the  time  of 
the  execution  of  this  contract  that  the  Traders  Company 
would  go  forward  with  its  business,  collecting  premiums 
and  adjusting  losses  in  the  ordinary  way.  It  was  known 
to  be  wholly  insolvent,  and  the  acceptance  by  the  British 
Company  of  the  entire  assets  of  the  former  had  disabled 
it  from  the  fulfillment  of  its  contracts  of  insurance  with 
its  numerous  policy  holders.  While  the  alleged  contract 
of  reinsurance  provides  on  its  face  that  it  is  to  be  null 
and  void  upon  the  failure  of  the  Traders  Company  to 
pay  the  deferred  payments,  yet  the  outstanding  policy 
holders  who  had  been  deprived  of  the  assets  of  the  Trad- 
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era  Company  as  a  security  and  indemnity  for  their  in- 
dividual losses  could  not  be  prejudiced  by  such  a  condi- 
tional defeasance  whereof  they  had  no  knowledge.  In 
other  words,  the  North  British  Company,  by  taking  over 
the  entire  assets  of  the  Traders  Company,  had  disabled 
the  latter  company  from  complying  with  its  contracts 
made  with  its  policy  holders,  and  the  British  Company 
cannot  be  heard  not  to  say  that  it  is  not  liable  to  these 
policy  holders. 

We  are  not  advised  of  any  case  which  adjudges  that 
facts  like  these  constitute  a  technical  reinsurance  con- 
tract, and  that  policy  holders,  by  reason  thereof,  are 
remediless  against  the  guarantying  company,  and  must 
look  for  indemnity  against  an  insolvent  company,  whose 
entire  assets  have  been  appropriated  by  the  reinsuring 
company,  and  the  former  thereby  rendered  permanently 
insolvent  In  Tennessee  the  doctrine  is  firmly  estab- 
lished that  the  beneficiary,  though  not  a  party  to  the 
contract,  may  maintain  an  action  directly  in  his  own 
name  against  the  promisor,  where  such  promise  between 
the  promisor  and  the  promisee  is  made  upon  sufficient 
consideration  for  the  benefit  of  the  third  party.  County 
V.  TTie  Railroad,  14  Lea,  525 ;  McCarty  v.  Blevins,  5 
Terg.,  196,  26  Am.  Dec.,  262 ;  Moore  v.  Stomll,  2  Lea, 
543 ;  (y Connor  v.  O'Conner,  88  Tenn.,  76, 12  S.  W.,  447, 
7  L.  R.  A.,  33 ;  TJtompaon  v.  Ttiompson,  3  Lea,  126 ;  Mills 
v.  Mills,  3  Head,  711 ;  Railroad  v.  Houston,  85  Tenn.,  224, 
2  S.  W.,  36. 

The  result  is  the  decree  of  tile  court  of  chancery  ap- 
peals must  be  affirmed. 
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A.  W.  Swain  v.  Tennessee  Copper  Co.  et  al. 

and 
Thomas  L.  Cole  v.  Ducktown  Sulphur^  Copper  ft: 

Iron  Co.,  Limited,  et  al. 

{Knoxville.    September  Term,  1903.) 

1.  nXJISANOS.  Sesultinff  from  separate  acts  o|  independent 
persons  is  no  cause  for  Joint  action. 
Where  two  distinct  corporations  in  proximity  to  each  other 
operate  their  respective  and  separate  plants  for  reducing  and 
conyertlng  copper  ores  into  metal  ingots  or  commercial  cop- 
per, from  each  of  which  are  emitted  immense  volumes  of 
noxious,  foul,  and  poisonous  smoke  and  gases,  which  after- 
wards indistingulshably  mingle,  commingle,  and  intermingle 
into  clouds  of  noxious,  deadly,  and  poisonous  vapors,  creating 
an  actionable  nuisance,  but  there  is  no  common  ownership  or 
operation  of  the  plants,  no  community  of  Interest,  nor  common 
design,  purpose,  concert,  or  Joint  action,  a  suit  by  an  adjoining 
or  adjacent  property  owner  against  them  Jointly  for  damages 
caused  by  their  wrongful  acts  so  separately  committed  is  not 
maintainable. 

Cases  cited  and  approved:  Ducktown  Sulphur,  Copper  ft  Iron 
Co.  V.  Barnes,  60  S.  W.,  600;  Dyer  v.  Hutchins,  87  Tenn.,  198; 
Gay  V.  State,  90  Tenn.,  646;  Chipman  v.  Palmer,  77  N.  Y.,  62; 
Little  Schuylkill,  etc.,  Co.  v.  Richards,  67  Pa.,  142;  Lull  v.  Foz> 
ft  Wis.  Imp.  Co.,  19  Wis.,  100;  Miller  v.  Highland  Ditch  Co.,  87 
Cal.y  430;  Blaldsell  v.  Stephens,  14  Nev.,  17;  Valparaiso  v.  Mof- 
fltt,  12  Ind.  App.,  260;  Gallagher  v.  Kemmerer,  144  Pa.,  609; 
Sloggy  V.  Dll worth,  38  Minn.,  179;  People  v.  Oakland  Water 
Co.,  118  Cal.,  ^34;  Martinowsky  v.  Hannibal,  36  Mo.  Lw* 
70;  Adams  v.  Hall,  2  Vt.,  9;  Van  Steenburgh  v.  Gray 
and  Tobias,  17  Wend.,  662;  Russell  v.  Tomlinson  ft  Hawkins^ 
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2  Conn.,  206;  Loughran  y.  Des  Moines,  72  Iowa,  382;   Selllclc 
y.  Hall,  47  Conn.,  260;  Byans  y.  Railroad,  96  N.  C,  45. 

Cases  cited  and  distinguished:  Railroad  y.  Shelton,  89  Tenn., 
424;  Snyder  y.  Witt,  99  Tenn.,  619;  Railroad  y.  Jones,  lOa 
Tenn.,  611;  Beopple  y.  Railroad,  104  Tenn.,  420. 

2.  TOBT.  Several  is  not  made  Joint  by  blendinfi^  of  conse* 
^aences. 
A  tort  which  is  seyeral  when  committed  cannot  be  made  Joint 
by  matters  accruing  subsequently  oyer  which  the  wrongdoer 
has  no  control;  the  mere  union  and  blending  of  conseguencea 
will  not  haye  the  effect  to  make  torts  originally  seyeral  Joint. 
{Post,  pp.  440-441.) 

Cases  cited  and  approyed:  Dyer  y.  Hutchins,  87  Tenn.,  198; 
Gray  y.  State,  90  Tenn.,  646;  Chipman  y.  Palmer,  77  N.  T.,  62; 
Little  Schuylkill,  etc.,  Co.  y.  Richards,  67  Pa.,  142;  Miller  y. 
Highland  Ditch  Co.,  87  Cal.,  430;  Gallagher  y.  Kemmerer,  144 
Pa.,  609;  Lull  y.  Fox  &  Wis.  Imp.  Co.,  19  Wis.,  100. 

8«    SAME.    Same.    Difficulty  of  separating    damages    does  not 
alter  role. 

The  difficulty  of  ascertaining  the  extent  of  the  injury  done  by 
each  of  the  seyeral  wrongdoers  furnishes  no  reason  for  allow^ 
ing  a  Joint  action  against  them  all,  or  making  each  seyerally 
and  Jointly  liable  for  all  the  damages  done  by  all  the  parties, 
acting  independently  of  each  other.    (Post,  pp,  442-449.) 

Cases  cited  and  approyed:  Ducktown  Copper  &  Iron  Co.  y. 
Barnes,  60  S.  W.,  600;  Dyer  y.  Hutchins,  87  Tenn.,  198;  Gay  y. 
State,  90  Tenn.,  646;  Chipman  y.  Palmer,  77  N.  T.,  62;  Little 
Sch*uylkill,  etc.,  Co.  y.  Richards,  67  Pa.,  142;  Gallagher  y.  Kem- 
merer, 144  Pa.,  609. 

4.    SAMS.    Joint  and  several  liability  for  by  joint  or  several  ac« 
tion,  wlxen. 
All  the  wrongdoers  are  Jointly  and  severally  liable  for  all  the 
damages  done  the  injured  party,  which  may  be  recovered  in 
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joint  or  seyeral  actions,  where  they  committed  the  tort  jotntly* 
by  force  directly  applied,  or  in  the  pursuit  of  a  common  pur- 
pose or  design,  or  by  concert,  or  in  the  advancement  of  a  com- 
mon interest,  or  as  the  result  and  effect  of  Joint  and  concurrent 
negligence,  though  all  do  not  equally  contribute  to  the  injury 
done,  or  torts  may  be  Joint  on  account  of  the  relationship  of  the 
parties,  as  husband  and  wife,  master  and  servant,  partners  and 
such  like*     {Post,  pp.  437-439.) 

Cases  cited  and  approved:  Railroad  v.  Shelton,  89  Tenn.,  425; 
Snyder  v.  Witt,  99'Tenn.,  619;  Railroad  v.  Jones,  100  Tenn., 
611;  Beopple  v.  Railroad,  104  Tenn.,  420. 

9.    DAMAOES.    For  injuries  resulting  from  a  lawful  bosinsM 
done  with  best  appliances. 

An  action  lies  for  damages  to  proi»erty,  or  for  interference  wlUi 
its  enjoyment,  caused  by  a  lawful  business,  useful  to  the  public, 
carried  on  at  a  suitable  locality,  with  the  best  and  most  ap- 
proved appliances  and  methods.     {Post,  pp,  436-437.) 

Case  cited  and  approved:  Ducktown  Sulphur  &  Iron  Co.  v. 
Barnes,  60  S.  W.,  600. 

^.  SAKE.  Consequential  damages  from  nttisanoe  must  be  spec- 
ially pleaded  and  proved,  when. 
Damages  resulting  from  a  nuisance  caused  by  the  conduct  of  a 
number  of  persons  acting  independently  of  each  other  are  not 
the  direct  and  necessary  consequences  of  their  wrongful  con- 
duct, but  merely  the  natural  results,  known  as  "consequential 
damages"  for  which  no  action  will  lie,  unless  they  are  special, 
and  are  specially  averred  and  proved.     {Post,  p.  442.) 

m 

Case  cited  and  approved:    Lowery  v.  Petree,  S  Lea,  67S. 


3  Gates]         SEPTEMBEB  TEBM,  1903.  433 


Swain  t.  Tennessee  Copper  Ck>. 


FROM  POLIL 


Appeal  from  the  Circuit  Court  of  Polk  County. — 
Qeobgb  L.  Burke^  Judge. 

B.  B.  C.  Witt  and  J.  E.  Maypield,  for  Swain  and  Cole. 

CoRNiCK,  Weight  &  Fbantz  and  B.  M.  Copeiand,  for 
Tennessee  Copper  Company. 

J.  Q.  Parks  and  Q.  C.  Hyatt^  for  Ducktown  Sulphur 
&  Copper  Company. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

These  two  cases,  brought  against  the  same  defendants 
and  involving  the  same  questions^  were  heard  together 
in  this  courty  and  will  be  so  considered  in  this  opinion. 

The  plaintiffs,  A.  W.  Swain  and  Thos.  L.  Cole,  brought 
their  separate  suits  in  the  circuit  court  of  Polk  county 
against  the  Tennessee  Copper  Company,  a  corporation 
under  the  laws  of  New  Jersey,  and  the  Ducktown  Sul- 
phur, Copper  &  Iron  Company,  Limited,  a  corporation 
under  the  laws  of  the  kingdom  of  Great  Britain  and 
Ireland,  jointly,  to  recover  damages  sustained  by  them, 
respectively,  caused  by  a  nuisance  created  and  main- 

111  Tenn— 28 
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tained  by  the  defendants  in  the  separate  management 
and  operation  of  the  plants  seTerallj  erected  and  owned 
by  them. 

The  defendants  interposed  separate  demurrers  for  mis- 
joinder,  which  were  sustained  by  th^  trial  judge,  and  the 
plaintiffs  have  brought  the  cases  before  this  court  tot 
review. 

It  appears  from  the  allegations  of  the  declarations, 
which  are  practically  the  same,  that  the  plaintiffs  are 
the  owners  of  lands  situate  and  lying  near  Ducktown^ 
Polk  county,  Tenn.,  upon  which  they  reside,  and  have 
gardens,  orchards,  and  inclosed  fields  for  the  cultivation 
of  fruits,  vegetables,  grains,  grasses,  and  other  farm 
products,  and  valuable  growing  timber. 

That  the  defendants,  separate  and  independent  cw- 
porations,  created  and  organized  for  the  purpose  of  car- 
rying on  the  business  of  mining  copper  ores,  and  con- 
verting them  into  metal  ingots  suitable  for  commerce, 
more  than  three  years  before  the  bringing  of  these  act- 
ions located  their  respective  plants  near  Ducktown,  and 
there  severally  erected  furnaces,  hearths,  and  fireplaces 
for  roasting,  reducing,  and  converting  ores  into  com- 
mercial copper,  and  were  respectively  carrying  on  said 
business  extensively  in  proximity  to  each  other,  and  that 
in  their  said  business,  they  unlawfully  caused,  createdr 
and  maintained  a  great  nuisance  at  and  around  Duck- 
town,  by  sending  out  from  their  respective  hearths,  roast 
piles,  and  furnaces,  into  the  pure  air,  immense  volumes 
of  noxious,  foul,  and  poisonous  smoke  and  gases,  which^ 
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ascending  from  their  several  and  respective  works  into 
the  atmosphere,  therein  became  and  were  indistingnish* 
ably  mingled,  commingled,  and  intermingled  into  clouds 
of  noxious,  deadly,  and  poisonous  vapor,  which  permeated 
the  surrounding  atmosphere,  and  steadily  drifted  over 
and  on  the  premises  of  the  plaintiffs,  often  covering  the 
same  for  hours,  poisoning  the  air,  rendering  difficult  res- 
piration, wrongfully  and  unlawfully  burning,  parching, 
and  destroying  plaintiffs'  said  gardens,  orchards,  crops, 
and  timber,  and  impairing  and  expelling  the  conven- 
ience and  comfort  of  their  homes,  whereby  plaintiffs 
were  injured  and  sustained  damages,  etc.,  for  which  they 
sue. 

The  declarations  contain  no  averments  of  a  common 
ownership  or  operation  of  the  properties  of  the  defend- 
ants, or  any  common  design,  purpose,  concert,  or  joint 
action  upon  the  part  of  the  defendants  in  discharging 
the  foul  and  poisonous  fumes,  gases,  and  smoke  causing 
and  maintaining  the  nuisance  complained  of;  but,  on  the 
contrary,  it  clearly  appears  from  them  that  the  defend- 
ants are  distinct  corporations,  owning  separate  plants, 
which  they  severally  operate,  without  any  connection, 
and  independent  of  each  other.  The  only  averment  tend- 
ing to  show  joint  action  or  common  purpose  is  that  the 
poisonous  and  noxious  gases,  fumes,  and  smoke  which 
are  discharged  from  the  furnaces  and  roast  heaps,  after 
leaving  the  same  and  ascending  into  the  air,  there  be- 
come commingled  and  indistinguishable,  and  there  con- 
stitute a  nuisance,  which  injures  and  destroys  the  prop- 
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erty  of  the  plaintiffs.  These  injuries  are  not  averred  to 
be  the  result  of  force  directly  applied,  or  concurrent  neg- 
ligence  of  the  defendants  in  the  operation  of  their  several 
respective  plants,  but  the  consequential  effect  of  their 
Haid  unlawful  conduct 

The  questions  which  this  court  is  called  upon  to  deter- 
mine in  these  cases  are  not  merely  of  pleading,  but  also 
of  liability,  or  when  one  tortfeasor  is  liable  for  damages 
done  by  others  to  the  same  party,  for  the  test  of  joint 
liability  is  whether  each  of  the  parties  is  liable  for  the 
entire  injury  done.  If  they  are  joint  tortfeasors,  each 
one  is  responsible  for  the  damages  resulting  from  the 
acts  of  all  the  wrongdoers,  and  they  may  all  be  sued  sev- 
erally or  jointly ;  but,  if  they  are  not  joint  tortfeasors, 
each  is  liable  only  for  the  injury  contributed  by  him, 
and  can  only  be  sued  in  a  separate  action  therefor.  These 
are  most  important  questions,  often  far-reaching  in  their 
consequences,  and  deserve  the  most  careful  considera- 
tion. 

The  defendants,  by  their  demurrers,  do  not,  and  could 
not  successfully,  deny  that  the  averments  of  the  declara- 
tions, if  true,  show  an  actionable  nuisance,  for  which 
they  are  severally  liable  to  the  extent  which  they  re- 
spectively contributed  to  its  creation  and  maintenance. 

This  was  so  held  in  the  case  of  Ducktown  Sulphur  d 
Iran  Co.,  Limited,  V.  Barnes  a/nd  others — a  bill  brought 
to  enjoin  the  prosecution  of  certain  suits  instituted 
against  the  complainant  in  that  cause  to  recover  dam- 
ages to  the  property  of  plaintiffs  therein  caused  by  it  in 
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the  operation  of  its  plant  at  Ducktown  in  the  same  way 
complained  of  in  these  cases. 

In  the  able  opinion  of  the  court  of  chancery  appeals 
in  that  case,  delivered  by  Judge  Wilson,  and  adopted  by 
this  court,  it  is  said : 

"Assuming  that  complainant  is  engaged  in  a  lawful 
business,  and  that  it  conducts  it  lawfully  and  prudently, 
and  according  to  the  latest  and  best-known  methods  es- 
tablished for  the  operation  of  such  business,  is  it  liable 
in  damages  for  an  injury  to  the  property  rights  of  an- 
other living  in  the  vicinity,  caused  by  the  operation  of  its 
business?  The  principle  is  well  settled  that  when  a 
trade  or  business  is  carried  on  in  such  manner  as  to  in- 
terfere with  the  reasonable  and  comfortable  enjoyment 
by  another  of  his  property,  or  which  causes  material 
injury  to  the  property  itself,  it  amounts  to  a  wrong  to 
the  neighbortng  owner,  for  which  an  action  will  lie;  and 
it  is  no  defense  to  such  an  action  to  prove  that  the  place 
where  the  business  is  carried  on  at  is  a  suitable  locality, 
or  that  the  business  is  lawful  and  one  useful  to  the  pub- 
lic, or  that  the  best  and  most  approved  appliances  and 
methods  are  used  in  the  conduct  and  management  of  the 
business."  Ducktown  Sulphur  &  Iron  Co.  v.  Barnes  et 
al.,  60  S.  W.,  600. 

What  they  do  controvert  is  the  contention  of  plaintiffs 
that  they  are  joint  tortfeasors,  and  jointly  and  severally 
liable  for  all  the  damages  caused  by  both  of  the  plants 
in  question,  and  can  be  sued  jointly  therefor,  and  these 
are  the  points  now  before  us  for  decision. 
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When  a  tort  is  committed  by  two  or  more  persons 
jointly,  by  force  directly  applied,  or  in  the  pnrsuit  of  a 
common  purpose  or  design,  or  by  concert,  or  in  the  ad- 
vancement of  a  common  interest,  or  bb  the  result  and 
effect  of  joint  concurrent  n^ligence,  there  is  no  doubt 
but  that  all  the  tortfeasors  are  jointly  and  severally  lia- 
ble for  all  the  damages  done  the  injured  party,  and  that 
these  damages  may  be  recovered  in  joint  or  several  act- 
ions, although  the  wrongful  conduct  or  n^ligence  of 
some  may  have  contributed  less  than  that  of  others  to  the 
injury  done. 

Torts  may  also  be  joint  on  account  of  the  rdations  of 
the  parties,  such  as  the  joint  liability  of  a  husband  and 
wife  for  the  wife's  torts,  that  of  the  master  and  servant 
for  the  latter's  torts,  and  that  of  the  principal  and  agent, 
employer  and  employee,  partner  and  copartner,  for  the 
acts  of  the  agent,  employee,  and  copartner,  when  com- 
mitted within  the  scope  of  the  agency,  employment,  or 
partnership.  Snyder  v.  Witt,  99  Tenn.,  619,  42  S.  W., 
441 ;  Railroad  v.  Jones,  100  Tenn.,  511,  45  S.  W.,  681 ; 
Electric  Railway  Co.  v.  Shelton,  89  Tenn.,  425, 14  S.  W., 
863,  24  Am.  St.  Bep.,  614;  1  Jaggard  on  Torts,  section 
67 ;  Cooley  on  Torts,  p.  133. 

The  parties  in  all  these  cases  are  joint  tortfeasors.  The 
reason  for  holding  them  liable  for  all  the  damages  in- 
flicted by  any  of  them  is  that  they  are  all  pres^it,  in 
person  or  by  representation,  •  and  join  in  the  wrongful 
act,  or  in  some  way  knowingly  aid  in  doing  it,  thereby 
consenting  to  and  approving  the  entire  wrong  and  in- 
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jury  done.  The  whole  injury  is  committed  by  each  and 
^1  of  the  trespassers,  and  it  is  but  just  and  right  that 
€ach  of  them  should  be  held  responsible  for  all  the  dam- 
ages inflicted ;  and,  the  liability,  being  several  and  joint, 
they  may  be  sued  separately  or  jointly.  But  this  is  not 
the  rule  where  the  tortfeasors  act  independently  of  each 
other,  without  community  of  interest  or  concert  of  act- 
ion, or  common  design  or  purpose,  or  concurrent  acts 
-of  negligence,  or  where  the  injury  is  not  the  result  of 
force  directly  applied,  but  the  consequential  effects  of  the 
wrongful  conduct  or  n^ligence  constituting  a  nuisance. 

Where  the  tortfeasors  have  no  unity  of  interest,  com- 
mon design,  or  purpose  or  concert  of  action,  there  is  no 
intent  that  the  combined  acts  of  all  shall  culminate  in 
the  injury  resulting  therefrom,  and  it  is  just  that  each 
should  only  be  held  liable  so  far  as  his  acts  contribute  to 
the  injury.  In  such  cases  the  party  injured  must  pro- 
<xed  in  separate  actions  against  the  several  wrongdoers 
for  the  proportion  of  the  damages  caused  by  them,  re- 
spectively. This  is  the  only  reasonable  and  just  rule 
that  can  be  applied.  If  the  law  were  otherwise,  one 
whose  acts  contributed  in  a  very  slight  degree  to  the 
wrong  could  be  held  for  great  damages  done  by  others, 
of  whose  wrongful  conduct  he  did  not  know  until  after 
it  was  done,  and  did  not  approve  and  consent  to  at  any 
time. 

The  allegations  of  the^  declarations  upon  which  the 
plaintiffs  seem  to  rest  their  contention  that  the  defend- 
ants are  jointly  and  severally  liable  for  the  entire  dam- 
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ages  caused  by  the  nuisance  resulting  from  the  operation 
of  the  plants  of  defendants  are  those  that  the  noxious 
and  poisonous  fumes  and  gases  discharged  from  their 
respective  roast  heaps  and  furnaces  become,  when  dis- 
charged,  mingled  and  commingled  in  the  air  into  one  in- 
distinguishable mass  and  cloud,  and  in  this  form  drift 
over  and  upon  plaintiffs'  premises,  and  damage  and  de- 
stroy their  property. 

These  allegations  do  not  sustain  the  position  of  the 
plaintiffs.  The  wrong  done  by  the  defendants  is  the 
discharge  of  foul  and  offensive  fumes  and  gases  from 
their  plants  into  the  air,  corrupting  and  poisoning  the 
same.  This  is  don6  by  each  of  them  upon  its  own  prem- 
ises, controlled  and  operated  by  it  independently  of,  and 
without  any  connection  or  relation  whatever  with,  the 
other.  It  is  in  every  sense  and  by  every  definition  a 
separate  wrong,  and  it  cannot  be  made  joint  because  the 
consequences  of  it  afterwards  become  blended  and 
united  with  those  wrought  by  other  wrongdoers.  A  tort 
which  is  several  when  committed  cannot  be  made  joint 
by  matters  occurring  subsequently,  over  which  the  tort- 
feasor has  no  control.  The  commingling  of  the  gases 
does  not  cause  those  discharged  by  the  different  parties 
to  be  more  injurious,  but  each  has  its  own  proportionate 
hurtful  consequences,  such  as  would  have  resulted  if 
there  had  been  no  blending.  If  parties  are  to  be  held  to 
be  joint  tortfeasors  where  the  consequences  of 'their 
wrongful  acts  become  subsequently  united,  all  torts^ 
where  similar  injuries  are  inflicted  to  a  person  or  his 
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property  about  the  same  time,  are  joint,  because  the  in- 
juries in  such  case  will  severally  affect  and  aggravate 
each  other,  and  the  consequences  of  the  several  wrongs 
become  more  or  less  blended.     This  is  not  the  law. 

It  seems  to  be  settled  by  all  the  authorities  that  we 
have  had  access  to  that  the  mere  union  and  blending  of 
consequences  will  not  have  the  effect  to  make  torts  origi- 
nally several  joint.  Chipman  v.  Palmer,  77  N.  Y.,  52, 
33  Am.  Rep.,  566 ;  lAttle  Schuylkill,  etc.,  Co.  v.  Richards,, 
57  Pa.,  142,  98  Am.  Dec.,  209 ;  Miller  v.  Highland  Ditch 
Co.,  87  Cal.,  430,  25  Pac,  550,  22  Am.  St.  Rep.,  254; 
Gallagher  v.  Kemmerer,  144  Pa.,  509,  22  Atl.,  970,  27 
Am.  St  Rep.,  673 ;  Lull  v.  The  Fox  &  Wis.  Imp.  Co.,  19 
Wis.,  100. 

If  the  rule  was  as  contended  by  plaintiffs  one  who  has 
caused  an  offensive  odor  by  the  slaughtering  of  one  ani- 
mal near  a  slaughterhouse  where  great  numbers  are 
killed,  and  an  actionable  nuisance  created,  would  be  held 
for  the  entire  damage  done;  where  the  smoke  of  one 
chimney  of  a  residence  near  a  brickkiln  which  has  be- 
come  a  nuisance  united  with  that  of  the  kiln,  the  owner 
of  the  residence  would  be  liable  for  all  the  damages 
caused  by  the  nuisance;  and  a  citizen  who  allowed  his 
private  sewer  to  flow  into  a  stream  in  which  the  sewers 
of  a  large  city  were  discharged,  fouling  and  poisoning 
its  waters,  however  small  the  taint  caused  by  his  private 
sewer,  would  be  liable  for  the  entire  damage  done. 

No  sound  reason  or  principle  can  be  found  to  support 
a  rule  which  will  work  such  injustice. 
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The  difficulty  of  ascertaining  the  extent  of  the  injury 
done  by  each  of  the  several  tortfeasors  furnishes  no  argu- 
ment against  the  rule  as  we  have  stated  it.  That  a  plain- 
tiff may  be  embarrassed  in  proving  the  wrong  done  him 
by  one  person  is  no  reason  why  he  should  recover  his 
damages  from  another,  who  did  not  cause  them,  merely 
because  he  did  the  plaintiff  a  similar  injury. 

This  rule  has  been  held  peculiarly  applicable  to  act- 
ions for  the  recovery  of  damages  caused  by  nuisances  of 
the  character  of  that  in  question,  resulting  from  the 
conduct  of  a  number  of  persons  acting  independently  of 
each  other,  because  the  damages  in  such  cases  are  not  the 
direct  and  necessary  consequences  of  the  wrongful  con- 
duct of  the  defendants,  but  merely  the  natural  results, 
known  as  ^^consequential  damages,''  for  which  no  action 
will  lie  unless  they  are  special,  (that  is,  not  common  to 
the  general  public),  and  which  must  be  specially  averred 
und  proven.    Lowery  v.  Petree,  8  Lea,  678. 

The  case  of  Ducktown  Copper  d  Iron  Go,,  Ltd.,  v. 
Barnes  et  al.,  supra,  is  also  authority  upon  the  question. 
It  is  there  said : 

"The  authorities  also  meet  the  contention  that  an- 
•other  mining  company  is  operating  its  business  in  the 
«ame  vicinity.  It  is  true,  it  is  competent  for  plaintiff 
to  show  that  the  damages  done,  if  any,  to  the  property 
of  appellees,  was  done  in  part  by  the  smoke,  gases,  etc., 
emanating  from  the  works  of  the  Pittsburg  &  Tennessee 
Mining  Company.  In  other  words,  the  plaintiff  is  lia- 
ble only  for  the  damages  caused  by  it,  and  not  for  the 
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damages  caused  by  the  operation  of  the  works  by  an  in- 
dependent and  separate  corporation.  The  question  of  the 
amount  of  damages  inflicted  by  appellees  by  the  opera- 
tion of  the  works  of  plainti£F  is  a  matter  to  be  determined 
by  all  the  proof,  and,  in  determination  of  this  question, 
it  is  competent  for  plaintiff  to  show  that  smoke  and 
gases  are  emitted  by  the  works  of  the  other  company, 
which  produce  the  damages,  or  some  of  them,  complained 
of.'' 

Or,  in  other  words,  defendant  Ducktown  Sulphur, 
Copper  &  Iron  Company,  complainant  in  that  cause,  was 
liable  only  for  the  injuries  caused  by  the  noxious,  foul, 
and  poisonous  smokes  and  gases  discharged  from  its 
own  works,  and  not  for  those  caused  by  the  gases  from 
the  roast  heaps  and  furnaces  of  another  company,  lo- 
cated in  its  vicinity,  and  acting  independently  of  it; 
and,  of  course,  it  could  not  be  sued  jointly  with  such 
other  company  for  the  entire  damage  done  by  both  com- 
panies. The  case  of  ixay  v.  State,  90  Tenn.,  645,  18  S. 
W.,  260,  25  Am.  St.  Rep.,  707,  is  also  analogous.  The 
trial  judge  there  charged  the  jury  that,  although  a  pig- 
pen kept  by  the  defendant  in  a  city  was  not  of  itself  suf- 
ficient to  constitute  a  nuisance,  yet,  if  it  contributed, 
with  other  pens  maintained  by  other  persons  in  the 
neighborhood,  to  cause  a  nuisance,  the  defendant  was 
liable  for  such  nuisance;  and  it  was  held  error  by  this 
court,  on  the  ground  that  the  defendant  could  only  be 
held  liable  for  the  consequences  which  his  own  acts  pro- 
duced. 
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The  case  of  Dyer  v.  Hutchins,  87  Tenn.,  198, 10  S.  W., 
194,  is  to  the  same  effect 

The  plaintifT  in  that  case  sued  the  several  owners  of  a 
number  of  dogs  which  united  in  worrying  and  killing 
his  sheep,  to  hold  them  jointly  liable  for  the  damage  done 
his  property;  and  it  was  held  that  each  one  was  liable 
only  for  the  injury  done  by  his  dog,  and  that  a  joint 
action  could  not  be  maintained,  although  it  was  impossi- 
ble to  tell  the  damage  done  by  any  particular  dog. 

The  rule  is  so  stated  in  the  leading  text-books  upon  the 
subject. 

In  2  Jaggard  on  Torts,  p.  797,  it  is  said : 

"But  the  liability  of  joint  contributors  is  not  necessar- 
ily that  of  joint  tortfeasors.  If  persons  who  maintain 
a  nuisance  act  independently,  and  not  in  concert  with 
others,  each  is  liable  for  damages  which  result  from  his 
individual  conduct  only.  And  the  fact  that  it  may  be 
dif&cult  to  actually  measure  the  damages  caused  by  the 
wrongful  act  of  each  contributor  to  the  aggregate  result 
does  not  aflFect  the  rule,  or  make  any  one  liable  for  the 
acts  of  others." 

Mr.  Gould,  in  his  work  on  the  Law  of  Waters,  section 
222,  says : 

"In  general,  where  two  or  more  persons  act  independ- 
ently in  producing  an  injury,  they  are  not  jointly  liable 
for  the  combined  result  of  their  acts,  but  the  riparian 
owner  may  prevent  each  from  discharging  his  contribu- 
tion to  that  which  becomes  in  the  aggr^ate  a  nuisance. 

"Where  suit  was  brought  for  damage  to  a  dam  filled 
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by  deposits  of  coal  dirt  from  diflferent  mines  on  the 
stream,  some  of  which  were  worked  by  the  defendants 
and  their  tenants,  and  some  by  persons  not  connected 
with  the  defendants,  the  latter  were  held  not  liable  for 
the  whole  damages  caused  by  the  deposits,  or  for  the  acts 
of  their  tenants,  so  far  as  these  were  done  without  their 
sanction.  So,  where  plaintifE^s  boarders  left  his  board- 
ing house  in  consequence  of  the  corrupt  and  oflEensive 
<!ondition  of  the  adjoining  stream,  caused  by  the  sewer- 
age discharged  into  it  from  a  large  number  of  hotels  and 
other  boarding  houses  before  it  reached  plaintiff's  prem- 
ises, it  was  held  that  each  contributor  causing  the  torts 
was  liable  only  to  the  extent  of  the  wrong  committed  by 
him." 

It  is  said  in  the  text  of  14  Ency.  of  PL  and  Pr.,  p.  1108, 
''Where  a  nuisance  results  from  the  act  of  several  per- 
sons acting  severally,  they  cannot  be  joined  as  defend- 
ants in  actions  for  damages ;"  and  in  volume  15,  p.  562, 
of  the  same  work,  it  is  said  further  that  "persons  who  act 
severally  and  independently,  each  causing  a  separate 
and  distinct  injury  cannot  be  sued  jointly,  even  though 
the  injuries  may  have  been  precisely  similar  in  charac- 
ter, and  inflicted  at  the  same  tima  A  joint  tort  is  es- 
tBential  to  the  maintenance  of  a  joint  action.  If  sepa- 
rate and  distinct  wrongs,  in  no  wise  connected  by  the  lig- 
ament of  a  common  purpose,  actual  or  implied  by  law, 
the  wrongdoers  are  liable  only  in  separate  actions,  and 
not  jointly  in  the  same  action." 

All  these  authorities  cite  in  support  of  the  rule  as 
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stated  by  them  numerous  cases,  many  of  which  we  have 
examined;  and  found  to  fully  sustain  the  text. 

The  leading  case  upon  the  subject  is  Chipma/n  Y.  Pal- 
mer, 77  N.  Y.y  62,  33  Am.  Rep.,  566,  which  is  so  closely 
in  point  that  we  quote  from  it  at  length : 

<<The  first  proposition  contained  in  the  charge  wa& 
clearly  correct.  The  right  of  the  plaintiff  to  recover  of 
the  defendant  all  the  damages  which  he  had  sustained 
by  reason  of  the  nuisance,  I  think,  cannot  be  maintained. 
The  injury  was  not  caused  by  the  act  of  the  defendant 
alone,  or  by  that  of  others  who  were  acting  jointly  or  in 
concert  with  the  defendant.  It  was  occasioned  by  the 
discharge  of  sewerage  from  the  premises  of  the  defend- 
ant and  other  owners  of  lots  into  the  credc  separatdy 
and  independently  of  each  othar.  The  right  of  action 
arises  from  the  discharge  into  the  stream,  and  the  nui- 
sance is  only  a  consequence  of  the  act  The  liability  com- 
mences with  the  act  of  the  defendant  upon  his  own  prem- 
ises, and  this  act  was  separate  and  independent  of,  and 
without  any  regard  to,  the  act  of  othars.  The  defend- 
ant's act  being  several  when  it  was  committed,  cannot 
be  made  joint  because  of  the  consequences  which  fol- 
lowed in  connection  with  others  who  had  done  the  same 
or  a  similar  act.  It  is  true  that  it  is  difficult  to  sq>a- 
rate  the  injury,  but  that  furnishes  no  reason  why  one 
tortfeasor  should  be  liable  for  the  acts  of  others  who  have 
no  association  and  do  not  act  in  concert  with  him.  If  the- 
law  was  otherwise,  the  one  who  did  the  least  might  be 
made  liable  for  the  damages  of  others  far  exceeding  the 
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amount  for  which  he  really  was  chargeable,  without  any 
means  to  enforce  contribution,  or  to  adjust  the  amount 
among  the  different  parties.  So,  also,  proof  of  an  act  com- 
mitted by  one  pCTSon  would  entitle  the  plaintiff  to  re- 
cover  for  all  the  damages  sustained  by  the  acts  of  others 
who  severally  and  independently  may  have  contributed 
to  the  injury.  Such  a  rule  cannot  be  upheld  upon  any 
sound  principle  of  law.  The  fact  that  it  is  difficult  to 
separate  the  injury  done  by  each  one  from  the  other  fur- 
nishes no  reason  for  holding  that  one  tortfeasor  should 
be  liable  for  the  acts  of  others  with  whom  he  is  not  acting 
in  concert'' 

Another  leading  case  is  that  of  Little  Schuylkill,  etc., 
Co.  V.  Richards,  57  Pa.,  142, 98  Am.  Dec.,  209 — ^an  action 
brought  against  one  of  the  parties  contributing  to  a  nui- 
sance in  filling  up  a  milldam,  resulting  from  throwing 
coal  dirt  into  the  river  above  it,  by  a  number  of  parties 
acting  independently  of  each  other,  to  hold  one  of  them 
liable  for  the  entire  injury,  which  the  trial  judge  held 
could  be  dona 

In  reversing  the  judgment  against  the  defendant^  the 
court  said : 

"The  doctrine  of  the  learned  judge  is  somewhat  novels 
though  the  case  itself  is  new,  but,  if  correct,  is  well  cal- 
culated to'alarm  all  riparian  owners,  who  may  find  them- 
selves, by  a  slight  negligence,  overwhelmed  by  others  in 
gigantic  ruin. 

"it  is  immaterial  what  may  be  the  nature  of  their  sev- 
eral acts,  or  how  small  their  share  in  the  ultimate  injury. 
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Ify  instead  6t  coal  dirt,  others  were  felling  trees  and  suf- 
fering their  tops  and  branches  to  float  down  the  stream, 
finally  finding  a  lodgment  in  the  dam  with  the  coal  dirt, 
he  who  threw  in  the  coal  dirt  and  he  who  felled  the  trees 
would  each  be  responsible  for  the  acts  of  the  other.  In 
the  same  manner  separate  trespassers  who  should  haul 
their  rubbish  upon  a  city  lot,  and  throw  it  upon  the  same 
pile,  would  each  be  liable  for  the  whole,  if  the  final  result 
be  the  only  criterion  of  li.ability.  But  the  fallacy  lies 
in  the  assumption  that  the  deposit  of  the  dirt  by  the 
stream  in  the  basin  is  the  foundation  of  liability.  It  is 
the  immediate  cause  of  the  injury,  but  the  ground  of  act- 
ion is  the  negligent  act  above.  The  right  of  action  arisea 
upon  the  act  of  throwing  the  dirt  into  the  stream.  This 
is  the  tort,  while  the  deposit  below  is  only  a  consequence 
The  liability,  therefore,  began  above  with  the  defendant's 
act  upon  his  own  land,  and  this  act  was  wholly  separate 
and  independent  of  all  concert  with  others.  His  tort 
was  several  when  it  was  committed,  and  it  is  diflScult  to 
see  how  it  afterwards  became  joint,  because  its  conse- 
quences did  not  increase  his  injury.  If  the  dirt  were 
deposited  mountain  high  by  the  stream,  his  dirt  filled 
only  its  (mn  space,  and  it  was  made  neither  more  nor 
less  by  accretions.  True,  it  may  be  difficult  to  determine 
how  much  dirt  came  from  each  colliery,  but  the  relative 
proportions  thrown  in  by  each  may  form  some  guide; 
and  a  jury,  in  a  case  of  such  difficulty,  caused  by  the 
party  himself,  would  measure  the  injury  of  each  with  a 
liberal  hand.     But  the  difficulty  of  separating  the  injuiy 
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of  each  from  the  others  wotild  be  no  reason  that  one  man 
should  be  held  liable  for  the  torts  of  others  without  con- 
cert. It  would  be  simply  to  say,  because  the  plaintiff 
fails  to  prove  the  injury  one  man  does  him,  he  may  there- 
fore recover  from  that  one  all  the  injury  that  others  do." 

In  the  case  of  Lull  v.  Fox  &  Wis.  Imp.  Co.,  19  Wis., 
100,  the  plaintiff  sought  to  recover  damages  sustained 
by  the  overflow  of  his  lands,  caused  by  the  erection  and 
maintenance  of  dams  in  the  two  channels  of  the  Fox 
river  by  the  defendants,  acting  independently  of  each 
other,  in  a  joint  action  against  them. 

The  court,  in  sustaining  a  demurrer  to  the  declaration 
for  misjoinder,  said : 

<<There  is  no  allegation  that  all  the  defendants  acted 
together  in  erecting  or  maintaining  either  or  both  of 
these  dams.  On  the  contrary,  it  is  allied  they  acted 
separately.  Each  dam  was  erected  and  has  been  main- 
tained by  a  part  of  the  defendants  without  the  aid  or 
approval  of  the  others.  We  are  at  a  loss  to  perceive 
how,  by  the  well-established  rules  of  pleading,  these 
causes  of  action  can  be  united.  It  is  argued  that  the  re- 
sults of  the  separate  acts  of  the  defendants  in  erecting 
and  maintaining  the  dams  is  a  joint  result,  the  same  as 
if  all  the  defendants  had  been  engaged  in  erecting  and 
maintaining  both  dams.  If  it  were  so,  it  does  not  follow 
that  the  defendant  or  defendants  who  alone  erected  and 
maintained  one  dam,  without  any  concert  of  action  or 
connection  with  the  defendant  or  defendants  erecting 
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and  maintaining  the  other  dam,  should  be  hdd  liable  to 
pay  the  damages  occasioned  by  erecting  and  maintaining 
both/' 

In  the  case  of  Miller  v.  Highland  Ditch  Co.,  87  Gal., 
430,  25  Pac.,660,  22  Am.  St  Rep.,  254,  where  a  joint 
action  was  brought  against  the  several  owners  of  three 
ditches,  which  had  been  made  by  them,  without  any  con- 
cert of  action  or  unity  of  interest,  for  the  purpose  of  dis- 
charging foreign  waters  from  their  respective  lands  into 
a  canon,  which,  there  united,  passed  out  of  the  canon,, 
and  flowed  over  plaintiff's  lands,  dex>08iting  thereon  sand 
and  other  debris,  greatly  injuring  the  same,  for  which 
damages  were  sought  to  be  recovered,  it  was  held  it  could 
not  be  done,  the  court  saying :  ^^It  is  clear  that  the  rule 
as  established  by  the  general  authorities  is  that  an  acti<m 
at  law  for  damages  cannot  be  maintained  against  sev* 
eral  defendants  jointly,  when  each  acted  independently 
of  the  others,  and  there  was  no  concert  or  unity  of  de- 
sign between  them.  It  is  held  that  in  such  case  the  tort 
of  each  defendant  was  several  when  committed,  and  that 
it  does  not  become  joint  because  afterwards  its  conse- 
quences unite  with  consequences  of  several  other  torts 
committed  by  other  persons.  If  it  were  otherwise,  say 
the  authorities,  one  defendant,  however  little  he  might 
have  contributed  to  the  injury,  would  be  liable  for  all  the 
damages  caused  by  the  wrongful  acts  of  all  the  other  de- 
fendants, and  he  would  have  no  remedy  against  the  lat- 
ter, because  no  contribution  could  be  enforced  by  the 
tortfeasors.    .    .    .^ 
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The  case  of  Bladdsell  y.  Stephens,  14  Nev.,  17,  33  Am. 
Bep.^  523,  inyolyed  the  same  question,  arising  upon  a 
similar  state  of  facts.  Seyeral  persons,  owning  and. 
operating  separate  and  distinct  tracts  of  land,  each  in 
his  own  right,  were  jointly  sued  for  discharging  water 
from  ditches  on  their  respectiye  premises  into  a  ditch 
owned  and  maintained  by  plaintiff.  It  was  held  that 
there  was  no  joint  liability,  the  court  saying :  "The  gen- 
eral principle  is  well  settled  that  where  two  or  more 
parties  are  acting  each  for  himself  in  producing  a  result 
injurious  to  plaintiff,  they  cannot  be  held  jointly  liable 
for  the  acts  of  each  other.'' 

In  the  case  of  Valparaiso  y.  Moffitt,  12  Ind.  App.,  250, 
39  N.  E.,  909,  54  Am.  St  Rep.,  524,  it  is  said :  "Concert 
of  action  and  a  common  intent  and  purpose  are  generally 
necessary  to  make  two  or  more  persons  joint  tortfeasors 
and  jointly  liable.  If  several  distinct  acts  of  several  per- 
sons have  contributed  to  a  single  injury,  but  without 
concert  of  action  or  common  intent,  there  is  generally 
no  joint  liability.'' 

In  Gallagher  v.  Kemmerer,  144  Pa.,  509,  22  Atl.,  970, 
27  Am.  St.  Rep.,  674 — an  action  to  recover  damages  for 
injuries  to  plaintiff's  land  by  a  deposit  of  culm  and  dirt 
thereon  caused  by  the  defendant  washing  coal  in  a 
stream  flowing  through  plaintiff's  land — the  error  as- 
signed was  the  refusal  of  the  court  to  charge  that  a  cer- 
tain sum,  which  another  coal  company,  operating  upon 
the  same  stream,  had  paid  plaintiff  for  the  damages  to 
his  lands  contributed  by  similar  conduct,  was  a  bar  to 
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the  recovery^  upon  the  theory  that  all  the  parties  con- 
tributing to  the  nuisance  were  joint  tortfeasors,  and  the 
consequences  of  their  several  acts  one  tort,  for  which 
only  one  satisfaction  could  be  had ;  and  it  was  held  no 
(»rror,  Clark,  J.,  saying : 

'^It  is  argued  on  the  part  of  appellant  that  the  injury 
to  whicli  the  plaintifif  was  subjected  was  of  such  a  char- 
acter that  it  could  not,  as  between  the  parties  who  caused 
it,  be  divided,  so  as  to  determine  in  what  proportion  it 
was  caused  by  each,  and  that,  even  if  the  defendant's 
mines  had  not  been  operated,  the  mining  operations  of 
the  Highland  Coal  Company,  conducted  contemporane- 
ously with  the  operations  of  the  defendant's  mines, 
would  have  resulted  in  the  same  injury.  It  is  true  that 
the  injury  complained  of  may  have  been  caused  in  part 
by  the  operations  of  the  Highland  Coal  Company,  con- 
ducted contemporaneously  with  defendant's  mines,  and 
that  it  would  be  difficult,  if  not  quite  imi>ossible,  to  sep- 
arate and  ascertain,  definitely  or  certainly,  the  propor- 
tion of  the  whole  damage  done  by  each  of  these  opera- 
tions, respectively.  But  these  several  operations  were 
entirely  independent  of  each  other.  They  were  several 
miles  apart,  and  the  ownership,  management,  and  control 
were  wholly  distinct  and  separate.  There  was  no  con- 
cert of  action  or  common  purpose  or  design  which  would 
support  the  theory  of  joint  injury." 

In  Sloggy  v.  Dilwot^th,  38  Minn.,  179,  36  N.  W.,  451, 
8  Am.  St.  Rep.,  656,  the  defendant  and  others  dug 
ditches  on  their  respective  lands,  draining  the  waters 


3  Gates]  SEPTEMBER  TERM,  1903.  453 


Swain  y.  Tennessee  Copper  Co. 


therefrom  upon  the  plaintiffs,  and  the  court  said: 
"Upon  these  facts,  defendants,  if  liable  at  all  in  the 
action,  would  only  be  liable  for  the  proper  proportion  of 
the  damages  caused  by  them.  If  waters  are  wrongfully 
turned  upon  the  lands  of  another  as  the  result  of  the 
acts  of  several  parties,  they  are  liable.  If  the  damage 
caused  is  the  combined  result  of  several  acting  indepen- 
dently, recovery  may  be  had  severally  in  proportion  to 
the  contribution  of  each  to  the  nuisance,  and  not  other- 
wise/' 

In  People  v.  Oakland  Water  Co.,  118  Gal.,  234,  50  Pac, 
305,  it  is  held : 

**Where,  in  a  suit  to  abate  a  public  nuisance,  it  appears 
that  each  of  the  several  defendants  acted  independently 
of  the  other  in  the  maintenance  of  a  separate  alleged 
nuisance,  a  demurrer  will  lie  for  misjoinder  of  the  case 
and  of  parties  defendant" 

In  MartinowBky  v.  Hannibal,  35  Mo.  App.,  70,  it  is 
said: 

**When  the  act  producing  the  injury  is  not  joint,  the 
party  can  be  responsible  only  to  the  extent  of  injuries 
inflicted  by  his  own  wrong,  and  a  joint  action  against 
the  parties  whose  separate  acts  produced  the  wrong  can- 
not be  brought" 

There  are  many  other  cases  in  accord  with  these, 
among  which  are :  Adams  v.  Hall,  2  Vt.,  9, 19  Am.  Dec., 
690;  Yon  Steenhurgh  v.  Gray  and  Tobias,  17  Wend., 
562,  31  Am.  Dec,  310 ;  Russell  v.  Tomlinson  d  HaxcHns, 
2  CJonn.,  206 ;  Loughran  v.  City  of  Des  Moines,  72  lowa^ 
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382, 34  N.  W.,  172;  Sellick  v.  Hall,  47  Conn.,  260;  Evans 
V.  WUmington  d  W.  R.  Co.,  96  N.  C,  45, 1  S.  E.,  529. 

It  will  be  found,  upon  examination  of  the. cases 
cited  by  counsel  for  plaintiffs  as  holding  a  contrary  rule, 
that  there  waB  either  community  of  interest,  concert  of 
action,  or  common  purpose  and  design,  or  joint,  concur- 
rent negligence,  in  some  form,  which  made  the  defend- 
ants joint  tortfeasors,  and  that,  when  carefully  consid- 
ered, they  are  not  really  in  conflict  with  the  doctrine 
here  announced. 

This  is  true  of  our  own  cases  of  Electric  Go.  v.  Shelton, 
89  Tenn.,  424,  14  S.  W.,  863,  24  Am.  St  Rep.,  614; 
Snyder  v.  Witt,  99  Tenn.,  619,  42  S.  W.,  441 ;  Railroad 
V.  Jones,  100  Tenn.,  511,  45  S.  W.,  681 ;  Beopple  v.  RaU- 
road,  104  Tenn.,  420,  58  S.  W.,  231. 

In  the  last  case  cited  there  was  only  one  defendant, 
whose  wrongful  conduct  consisted  in  the  joint  negligence 
of  the  crews  of  two  diff^*ent  trains  belonging  to  the 
same  railroad  company,  or  several  agents  of  the  same 
principal. 

In  the  other  cases  the  defendants  were  held  liable  on 
account  of  their  joint  concurrent  negligence  contribut- 
ing directly  to  produce  the  injuries  complained  of,  and 
there  could  be  no  serious  controversy  but  that  they  were 
jointly  and  severally  liable  for  the  entire  damage  done, 
and  the  questions  now  under  consideration  were  neither 
involved  nor  discussed  in  any  of  them. 

Nor  do  we  see  any  great  difficulty  in  ascertaining  the 
proportion  which  the  defendant  in  cases  of  this  charac- 
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ter  contributed  to  the  damages  done  the  injured  party. 
Take  the  cases  under  consideration  as  an  illustration. 
Proof  of  the  extent  and  capacity  of  the  several  plants 
<!au8ing  the  damages  complained  of,  the  tonnage  of  ores 
treated  by  each  of  them^  the  time  each  has  been  in  operH- 
tion,  their  comparative  proximity  or  distance  from  the 
plaintiff's  lands,  the  usual  condition  of  the  air  currents 
in  that  locality,  and  many  other  facts  and  circumstances, 
will  show  with  substantial  certainty  the  extent  of  the 
injury  inflicted  by  each  of  the  defendants;  and  in  this 
way  justice  may  be  done  the  injured  party.  It  is  said 
in  one  case  that,  in  the  absence  of  all  proof,  it  may  be 
presumed  that  the  several  tortfeasors  contributed 
equally  tojthe  damages  inflicted,  the  effect  of  which 
would  be  to  throw  upon  the  defendant  tortfeasor  the 
burden  of  showing  that  others  contributed  to  the  injury, 
and  the  extent  of  such  contribution.  And  in  the  case 
of  Little  Schuylkill  River,  etc.,  Co.  v.  Richards,  supra, 
it  is  said  that  juries  will  measure  the  damages  done  by 
each  with  a  liberal  hand,  which  is  doubtless  true;  and 
experience  will  probably  show  that  plaintiffs  will  not 
suffer  in  prosecuting  two  actions. 

While  we  are  not  now  called  upon  to  pass  upon  this 
question,  we  think  that,  where  defendants  are  guilty  of 
wrongs  necessitating  the  action,  juries  should  not  be  held 
to  great  nicety  and  accuracy  of  judgment  in  ascertaining 
the  damages  to  be  assessed  against  each  of  the  tortfeas- 
ors ;  and  this  court  would  be  slow  to  interfere  with  ver- 
dicts supposed  to  be  excessive. 
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The  declarations  in  these  cases  present  t^o  distinct 
causes  of  action  against  two  distinct  defendants,  caused 
by  conduct  while  acting  without  concert  of  action^  or 
the  presence  of  a  common  interest  or  purpose,  sought  to 
be  redressed  in  one  action,  and  are  clearly  subject  to  the 
objection  urged  against  them. 

The  defendants  are  only  liable  for  the  proportion  of 
the  damages  contributed  and  done  by  them,  respectively, 
and  cannot  be  sued  in  one  action  for  the  aggregate  in- 
juries sustained  by  the  respective  plaintiffs. 

The  judgment  of  the  trial  judge  sustaining  the  denl^^ 
rera  and  dismissing  the  suits  is  affirmed^  with  costa 


8  Gates]         SEPTEMBER  TERM,  1903.  457 


Railroad  v.  Lindamood. 


East  Tbnnesseb  &  Westebn  North  Casouna  Railroad       ;  m  m 

C!o.  V.  Wamer  0,  Lindamood. 

Enoxville.    September  Term,  1903. 

1.  HEOLIGENOE.    Kust  be  proved  as  alleged. 

It  is  well  settled  that  the  evidence  of  the  plaintiff  In  an  action 
for  personal  injuries  must  conform  to  the  specific  acts  of  neg^ 
llgence  alleged  in  the  declaration.    {Post,  pp.  462,  464.) 

Cases  cited  and  approved:  Coal  Co.  v.  Daniel,  100  Tenn.,  72;  Sack 
T.  Dolese,  187  111.,  129;  Soderman  v.  Kemp,  146  N.  Y.,  427. 

2.  8AMB.    Vot  presumed  against  employer  from  injury  to  em* 
ployeSy  when. 

As  between  employer  and  employee,  there  is  no  presumption  of 
negligence  on  the  part  of  the  employer  in  furnishing  appli- 
ances to  the  employee,  arising  from  the  injury  itself.  It  is 
presumed  that  the  employer  did  his  duty,  and  the  burden  rests 
on  the  employee  as  plaintiff  to  show  negligence  on  the  part  of 
the  employer.     (Poift,  pp.  462-467,  472-474.) 

Cases  cited  and  approved:  Polk  v.  Kirtland,  9  Heis.,  292;  Rail- 
road  V.  Ourley,  12  Lea,  46;  Railroad  v.  Duffield,  12  Lea,  68; 
Railroad  v.  Stewart,  13  Lea,  432;  Nitroglycerin  Case,  16  WalL,. 
524;  Sack  v.  Dolese,  137  111.,  129;  Morrison  v.  Phillips,  44  Wis.» 
405;  Ballou  v.  Railroad,  54  Wis.,  267;  Ladd  v.  Railroad,  111^ 
Mass.,  412;  DufFy  v.  Upton,  113  Mass.,  644;  Le  Barron  v.  Ferry 
Co.,  11  Allen.  312;  De  Graff e  v.  Railroad,  76  N.  Y.,  126;  Soder- 
man V.  Kemp,  146  N.  T.,  427;  Hughes  v.  Railroad,  91  Ky.,  626; 
Dingley  v.  Star  Knitting  Co.,  1S4  N.  Y.,  262;  Railroad  v.  Binion> 
98  Ala.,  670. 
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6.  8AMB,  Same.  Gonjactoral  evidence  is  inoompetent  to  ov«r- 
come  these  presoxnptioxis. 
Mere  conjectural  eyidence^  a  mere  Inference  drawn  itself  from 
a  presomption,  will  not  be  sufficient  to  meet  and  oyercome 
these  presumptions  stated  in  the  second  headnote,  fbr  lnfe^ 
ences  can  never  be  drawn  from  mere  presumptions,  though 
they  may  be  drawn  from  well  established  facts,  and  such  eTi- 
dence,  though  by  an  expert  witness,  is  incompetent  {Poit, 
pp.  464,  472^74.) 

Cases  cited  and  approved:     United  States  v.  Ross,  92   U.  S., 
281;  Ck>sgrove  v.  Pitman,  108  Cal.,  268'-278;  Douglass  v.  ICitchell, 
86  Pa.,  448;  Bank  v.  Stewart,  114  U.  8.,  231. 

4.  8AMB.  Same.  Befosal  to  charge  special  requests  is  rever- 
sible error,  when;  Case  in  judgment. 
A  brakeman  suing  for  personal  injuries  resulting  from  a  fall 
alleged  that  his  fall  was  caused  by  the  negligence  of  his  em- 
ployer in  having  in  use  upon  the  car  a  brake  which  was  out  of 
repair  and  dangerous,  in  that  the  brake  chain  was  too  long, 
and  the  deadwood  in  the  car  projected  against,  or  so  close  to 
the  brake  rod  and  eyebolt  of  the  brake  rod  as  to  prevent  it 
from  turning  freely.  His  evidence  showed  that  when  he  at- 
tempted  to  use  the  brake,  it  gave  "a  sudden  jerk  or  lurch," 
which  loosened  his  hold  on  the  wheel  and  caused  him  to  fall, 
but  there  was  no  evidence  as  to  the  nature  of  the  defect  caus- 
ing the  jerk  or  lurch.  The  defendant  railroad  company,  re- 
quested instructions  that,  if  the  jury  were  not  able  to  deter- 
mine which  of  the  two  defects  alleged  caused  the  injury,  plain- 
tiff  could  not  recover;  that  it  was  presumed  that  the  master 
had  discharged  his  duty  by  providing  suitable  appliances  and 
keeping  them  in  proper  condition,  and  that  the  burden  was  on 
the  plaintiff  to  show  the  contrary;  and  that  It  was  presumed 
that,  if  the  car  was  in  good  repair  at  a  date  prior  to  the  acci- 
dent, it  continued  in  like  good  condition  until  the  accident  oc- 
curred, and  that  the  burden  was  on  the  plaintiff  to  show  the 
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contrary.  Held,  that  the  refusal  to  slve  these  requests  in 
charge  to  the  Jury  was  reversible  error,  though  the  circuit 
judge  gave  some  general  rules,  correct  in  themselyes,  but  em- 
bodied in  a  charge  which  embraced  much  other  matter.  (Poit, 
fip.  460,  474-475.) 


FROM  WASHINGTON. 


Appeal  from  the  Circuit  Court  of  Washington  County. 
.  J.  St.  John^  Special  Judge. 


Tipton  &  Miller  and  Kibkpatbick^   Williams   & 
Bowman^  for  Railroad.      ^ 
SoBBBi  BuBBow  and  Isaao  Habb^  for  Lindamood. 


Mb.  Chief  Justice  Beabd  delivered  the  opinion  of 
the  Court 

This  is  the  second  time  this  case  has  been  before  this 
'Court  At  the  September  term,  1902,  it  was  reversed  be- 
cause of  the  admission  of  incompetent  testimony.  The 
opinion  of  the  court  on  that  reversal  will  be  found  in  109 
Tenn.,  407,  74  S.  W.,  112.  Upon  its  remand,  another 
trial  was  had,  resulting  in  a  verdict  and  judgment  for 
^5,000  against  Uie  railroad  company;  and  it  has  ap- 
pealed, and  assigned  errors  upon  the  action  of  the  trial 
jndga 

The  defendant  in  error  was  a  brakeman  in  service  of 
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plaintiff  in  error,  and  while  discharging  his  duty  as  such 
he  received  the  injury,  to  recover  damage  for  which  this 
suit  was  brought  The  declaration  contains  two  counts. 
In  the  first  of  these  it  is  alleged  that  while  engaged  in 
tUs  service  he  was  thrown  from  the  top  of  a  freight  or 
box  car  in  motion,  and  thereby  received  the  injury  com- 
plained of,  and  that  his  fall  was  caused  by  the  negligence 
of  his  employer  in  having  in  use  upon  this  car  a  brake 
which  was  out  of  repair  and  dangerous,  in  that  the  brake 
chain  was  too  long,  and,  by  reason  of  this  defect,  when 
attempting  to  apply  the  brake  he  fell  from  the  car,  and 
was  run  over  by  it 

The  second  count  averred  that  the  fall  and  injury  as 
alleged  in  the  first  count  w»e  attributable  to  the  n^li- 
gence  of  the  masta*  in  using  a  freight  car  with  a  brake 
which  was  defective,  in  that  the  deadwood  in  the  car 
projected  against  or  so  close  to  the  brake  rod  and  the 
eyebolt  of  the  brake  rod  aB  to  prevent  it  from  turning 
freely,  and,  in  consequence  of  this,  when  attempting  to 
apply  the  brake,  defendant  in  error  fell  and  was  injured. 

It  will  thus  be  seen  that  the  plaintiff  below  presented 
by  his  declaration  two  theories  upon  which  he  sought 
to  recover:  First,  that  the  brake  chain  was  too  long; 
and,  second,  that  the  eyebolt  of  the  brake  rod  rubbed 
against  the  deadwood,  and  that  one  or  both  of  these  con- 
ditions occasioned  his  injury,  and  that  the  negligence  of 
the  master  in  permitting  the  existence  of  one  or  both 
of  these  defective  conditions  was  actionable,  so  far  as  he 
was  concerned.    The  record  shows  that  the  plaintiff  in 
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error  was  operating  a  narrow-gauge  railroad  upon  a  line 
some  thirty-two  miles  long,  running  from  Johnson  City, 
in  this  State,  to  its  terminus,  near  the  boundary  of 
North  Carolina,  and  owned  and  was  using  on  this  line 
ten  or  twelve  freight  or  box  cars.  It  also  shows  that  the 
defendant  in  error  had  been  for  several  years  engaged 
in  the  shops  of  the  company,  repairing  and  building  such 
car&  About  six  months,  however,  before  the  occurrence 
of  the  accident,  he  was  employed  by  this  company  as 
brakeman ;  and,  as  has  been  already  stated,  it  was  while 
acting  in  this  capacity  he  received  his  injury. 

His  account  of  the  accident  is  that,  under  the  direction 
of  his  superior,  he  mounted  a  freight  car,  which  had  been 
kicked  on  a  side  track,  for  the  purpose  of  stopping  it; 
and,  to  do  this,  he  took  hold  of  the  wheel  at  the  top  of 
the  brake  staff,  and  was  pulling  it  around  with  all  his 
force,  when  the  brake  gave  "a  sudden  jerk  or  lurch," 
loosening  his  hold  on  the  wheel,  so  that,  losing  his 
balance,  he  fell  from  the  car,  which  was  still  in  motion, 
and  was  run  over  by  it.  He  does  not  undertake  to  say 
what  was  the  cause  of  this  jerk  or  lurch,  as  he  did  not 
examine  the  car  or  brake  staff  either  before,  at  the  time 
of,  or  after  the  accident,  nor  did  any  one  else  make  such 
examination.  So  far  as  his  testimony  or  that  of  the  other 
witnesses  introduced  by  him,  was  concerned,  the  coui^t 
and  jury  were  left  in  the  dark  as  to  what  occasioned  it. 
No  witness  undertook  to  state  affirmatively  that  the  acci- 
dent resulted  from  either  of  the  conditions  charged  as 
negligence  in  the  declaration,  or,  in  fact,  from  any  other 
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defect  in  the  brake  or  its  connections.  The  record  is  silent 
up<Hi  this  very  essential  question,  unless  information  is 
to  be  found  in  c»i»in  testimony,  the  competency  of 
which  will  herafter  be  considered. 

Before  coming  to  the  examination  of  the  assignment 
of  error  that  calls  in  question  the  admission  of  this  tes- 
timony, there  are  certain  well-established  principles  con- 
trolling such  a  case  as  the  present,  which  it  is  pr(q[>er  to 
state: 

In  the  first  place,  it  is  well  settled  that  the  evidence 
of  the  plaintiff  must  conform  to  the  specific  acts  of 
negligence  alleged  in  the  declaration.  E.  T.  Coal  Co.  v. 
Dmiel,  100  Tenn.,  72,  42  S.  W.,  1062.  In  the  second 
place,  as  between  the  employer  and  employee,  there  is 
no  presumption  of  negligence  on  the  part  of  the  former 
in  furnishing  appliances  to  the  latter,  arising  from  the 
injury  itself.  Mr.  Wood,  in  his  work  on  the  Law  of 
Master  and  Servant,  section  368,  says :  "From  the  mere 
fact  that  an  injury  results  to  a  servant  from  a  latent 
defect  in  machinery  or  appliances  of  the  business,  no 
presumption  of  negligence  on  the  master's  part  is 
raised.  There  must  be  evidence  of  neglect  connecting 
him  with  the  injury.  .  .  .  The  mere  fact  that  the 
machinery  proves  defective,  and  that  the  injury  results 
therefrom,  does  not  fix  the  master's  liability.  Prima 
facie,  it  is  presumed  that  the  master  has  discharged  his 
duty  to  the  servant,  and  that  he  was  not  at  fault 
Therefore  the  servant  must  overcome  this  presumption 
by  proof  of  fault  on  the  master's  part,  dther  by  showing 
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that  he  knew  or  ought  to  have  known  of  the  defects  com- 
plained of .  .  .  .  The  burden  of  proving  n^ligence 
on  the  part  of  the  master  is  upon  the  servant ;  and  he 
is  bound  to  show  that  the  injury  arose  from  defects 
known  to  the  master,  or  which  he  would  have  known  by 
the  exercise  of  ordinary  care,  or  that  he  has  failed  to 
observe  precautions  essential  to  the  protection  of  the 
servant,  which  ordinary  prudence  would  have  sug- 
gested/' 

Again,  at  section  382,  the  same  author  says:  ^^The 
servant  seeking  recovery  for  an  injury  takes  the  burden 
upon  himself  of  establishing  negligence  on  the  part  of 
the  master,  and  due  care  on  his  own  part.  And  he  is 
met  by  two  presumptions,  both  of  which  he  must  over- 
come in  order  to  entitle  him  to  recovery :  First,  that  the 
master  has  discharged  his  duty  to  him,  by  providing 
suitable  instrumentalities  for  his  business,  and  in  keep- 
ing them  in  condition ;  and  this  involves  proof  of  some- 
thing more  than  the  mere  fact  that  the  injury  resulted 
from  a  defect  in  the  machinery.  It  imposes  upon  him 
the  burden  of  showing  that  the  master  had  notice  of  the 
defect,  or,  in  the  exercise  of  that  ordinary  care  which  he 
is  bound  to  observe,  he  would  have  known  it.  When 
this  is  established  he  is  met  by  another  presumption,  the 
force  of  which  must  be  overcome  by  him,  and  that  is  that 
he  assumed  all  the  usual  and  ordinary  hazards." 

This  rule  rests  in  part  on  the  ground  that  one  charg- 
ing negligence  as  the  gravamen  of  his  action  must  prove 
it     (The  Nitroglycerin  Case,  15  Wall.,  524,  21  L.  Ed., 


464  TENNESSEE  EEPORTS.  [Vol.  Ill 

Railroad  y.  Llndamood. 

206 ),  and  in  part  upon  the  presumption  of  law,  which, 
in  absence  of  all  evidence  to  the  contrary,  is  in  favor  of 
the  performance  of  duty  (Polk  v.  Eirtland,  56  Tenn., 
292).  In  one  form  or  another  it  has  been  applied  by 
this  court  in  Railroad  v.  Oiirley,  80  Tenn.,  46,  and  Rail- 
road  Company  v.  Duffield,  80  Tenn.,  63,  47  Am.  Rep., 
319,  and  Railroad  v.  Stewart,  81  Tenn.,  432,  and  in  other 
cases. 

Mere  conjectural  testimony  will  not  be  sufficient  to 
meet  and  overcome  these  presumptions.  In  Sack  v. 
Dolese,  137  111.,  129,  27  N.  E.,  62,  the  rule  was  applied 
to  facts  somewhat  similar  to  those  of  the  present  case. 
In  that,  an  employee  attempted  to  stop  a  loaded  car  by 
the  use  of  the  brake,  when  it  gave  way,  and  he  was  thrown 
to  the  ground,  sustaining  severe  injuries.  As  to  the 
accident  his  testimony  was  as  follows:  ^'The  car  was 
still  in  the  act  of  running  slowly.  I  was  holding  with  all 
my  strength  the  brake  to  stop  the  car.  Then  I  got  a  sort 
of  push  from  the  braka  It  swung  me  about,  and  I  fell 
down,  and  the  car  ran  over  me.  That  is  all.  The  brake 
threw  me  down,  around.  I  was  taking  hold  of  it  with 
my  might,  and  with  all  my  strength.  That  is  why  it 
threw  me.  Something  loosened  on  the  chain  below. 
The  wheel  in  my  hand  turned.  The  chain  gave  way  that 
is  on  the  handle  below  on  the  brake." 

The  above  is  the  sum  of  the  testimony  upon  which  a  re- 
covery was  sought  There  was  no  evidence  as  to  what, 
if  any,  defect  was  in  the  brake  chain ;  and  there  was  none 
that  the  plaintiff  was  injured  by  reason  of  lack  of  skill 
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in  performing  the  work.  His  injury^  said  the  court, 
"was  clearly  due  to  the  breaking — ^and  from  no  fault 
of  his— of  the  appliance  which  he  was  handling.  There- 
fore the  only  count  of  his  declaration  which  the  evidence 
would  fit  is  the  one  charging  the  failure  on  the  part  of 
the  api>ellees  to  furnish,  in  and  about  the  work  which 
the  appellant  was  directed  to  do^  proper  cars,  and  suit- 
able appliances  and  brakes  for  stopping  and  operating 
the  same,  and  keep  them  in  proper  repair ;  and,  by  reason 
of  the  carelessness  and  negligence  of  appellees  in  that  re- 
gard^ plaintiff  was  injured.'^ 

The  trial  judge,  at  the  close  of  the  plaintiff's  evidence, 
had  instructed  the  jury  to  find  the  defendants  not  guilty, 
and  it  was  insisted  in  the  supreme  court  that  this  was 
error.  That  court,  in  disposing  of  this  contention,  said : 
"There  was  no  evidence  introduced  or  offered  by  plain- 
tiff to  show  Ihat  the  brake  of  this  car  was  improperly 
constructed,  or  in  what  the  defect  in  it  consisted.  The 
plaintiff^s  right  to  recover  depends  upon  the  proof  of 
injurious  negligence  by  defendant  ....  He  al- 
lied such  negligence  in  his  declaration,  and  the  bur- 
den was  on  him  to  prove  it.  Proving  that  the  brake 
t^hain  parted,  or  that  something  gave  out,  so  that  the 
brake  wheel  suddenly  turned  with  him  and  threw  him 
from  the  car,  does  not  show  that  appellees  were  guilty 
of  negligence."  One  of  the  questions  for  the  plaintiff 
to  answer,  by  satisfactory  evidence  to  the  jury,  said  the 
«onrt,  was,  "Why  did  the  brake  chain  part?'' 

Ill  Tenn.— 30 
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There  was  one  fact  proven  in  that  case  which  is  not 
shown  in  the  present,  and  that  is,  there  had  been  no  in- 
spection of  the  cars  on  which  the  defective  brake  was; 
and  the  insistence,  among  others,  was  that  the  failure 
to  inspect  was  n^ligence  which  of  itself  entitled  the 
pIainti£F  to  recover.     In  other  words,  the  contention 
was  that  failure  to  inspect  threw  on  the  appellees  the 
burden  of  showing  the  brake  apparatus  was  properly 
constructed,  and  that  there  was  no  defect  in  it  that  an 
inspection  would  have  disclosed.     To  this,  however,  the 
court  replied  in  these  words :     '^This  imi)oses  the  burden 
on  the  wrong  party,  and  compels  the  defendant  to  prove 
that  the  injury  did  not  result  from  his  negligence.    The 
proposition  goes  upon  an  unwarrantable  assumption,  to 
wit,  that  the  inspection  would  have  disclosed  the  de- 
fective condition  of  the  brake.     That  is  an  affirmative 
proposition  to  be  shown  by  the  evidence,  and  the  burden 
of  proving  it  rests  upon  him  who  asserts  it     If  plain- 
tiff  had  shown  that  the  fault  in  the  brake  was  in  fact 
known  to  appellees'  brakeman  or  car  inspector,  but  un- 
known to  himself,  he  would  have  made  out   his   case, 
and   so,   too,   he  would    have    made    his    case,    had 
he  shown  that  the  defect  was  of  such  a  nature  that  it 
would  have  been  known  to  them  if  they  had  exercised 
due  care.     No  defect  is  latent  which  an  inspection  will 
disclose;  hence  appellees  would  be  charged  with  know- 
ing what  an  inspection  would  inform  them.     But  before 
a  court  and  jury  can  say  that  their  negligence  to  inspect 
the  car  was  the  cause  of  plaintiff's  injury,  it  must  be 
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shown  by  the  evidence  that  the  fault  or  defect  in  the  ap* 
pliance  was  one  which  a  proper  inspection  would  have 
made  known  to  them."  That  court  held  that  there  was 
no  error  in  the  instruction  of  the  trial  judge  to  the  jury 
to  return  a  verdict  of  not  guilty. 

We  have  quoted  from  this  opinion  at  such  length  be- 
cause of  the  soundness  of  its  reasoning,  and  the  abund- 
ant citation  of  authority  made  by  the  court  to  sustain 
its  conclusions.  Among  the  authorities  cited  in  support 
of  its  holding  by  that  court,  and  more  or  less  in  point 
in  the  present  case,  are  Morrison  v.  Phillips,  44  Wis., 
405,  28  Am.  Rep.,  599 ;  Ballou  v.  RaUtvay  Co.,  54  Wis., 
257,  11  N.  W.,  559,  41  Am.  Rep.,  31 ;  Ladd  v.  Railroad 
Compa/ny,  119  Mass.,  412,  20  Am.  Rep.,  331;  Dufy  v. 
Upton,  113  Mass.,  544 ;  Le  Barron  v.  Ferry  Co.,  11  Allen, 
312,  87  Am.  Dec,  717 ;  De  Oraffe  v.  Railroad  Company, 
76  N.  Y.,  125. 

In  Soderman  v.  Ke7np,  145  N.  Y.,  427,  40  N.  E.,  212, 
it  was  held  that,  where  a  servant  undertakes  to  recover 

■ 

against  his  master  for  an  injury  resulting  from  alleged 
n^ligence  in  the  furnishing  of  appliances,  it  must  be 
shown  affirmatively  that  such  negligence  existed; 
that  a  recovery  could  not  be  rested  upon  a  mere  infer- 
ence of  some  neglect  on  the  part  of  the  master.  To  the 
same  effect  are  Hughes  v.  C,  N.  O.  &  T.  P.  R.  Co.,  91 
Ky.,  526,  16  S.  W.,  275 ;  Dingley  v.  Star  Knitting  Co., 
134  N.  Y.,  552,  32  S.  W.,  35;  L.  c6  N.  R.  Co.  v.  Binion,  98 
Ala.,  570,  14  South.,  619 ;  and  many  other  cases. 

But  it  is  insisted  the  case  of  the  plaintiff  below  was 
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made  out  upon  certain  testimony  admitted  over  the  ob- 
jection of  the  defendant,  and  which  it  is  now  insisted 
was  incompetent.  The  testimony  in  question  is  that 
which  was  referred  to  in  a  previous  part  of  this  opinion, 
and  will  now  be  considered. 

M.  Lindamood  was  the  father  of  the  defendant  in 
error,  and  was  at  the  time,  and  had  been  for  many  years, 
the  master  mechanic  of  this  railroad  company,  having 
charge  of  its  repair  shops.  He  was  introduced  by  the 
defendant  in  error  as  a  witness.  WTiile  it  is  necessarily 
inferable  from  his  testimony  that  the  car  ui>on  which 
the  defendant  in  error  was  at  the  time  of  the  accident 
liad  been  in  the  shop  for  repairs,  and  under  his  control, 
yet  he  could  not  fix  the  date  when  it  was  there;  nor  did 
he  then  or  at  any  time  discover  any  infirmity  in  the 
brake  staff  or  any  of  its  connections.  He  made  no  ex- 
amination after  the  accident  occurred  to  ascertain 
whether  there  was  any  such  infirmity.  This  might 
easily  have  been  done,  and  the  question  put  at  rest  as 
to  whether  either  of  the  conditions  charged  in  the  de- 
claration existed,  but  it  was  not  done.  It  is  also  fairly 
inferable  from  this  record  that  no  complaint  had  ever 
been  made  of  the  working  of  this  brake  staff.  From  the 
amount  of  work  that  this  road  did  with  the  limited  num- 
ber of  cars  at  its  command,  we  think  there  can  be  no 
doubt  but  that  this  car  was  in  weekly  use,  if  not  oftener. 
The  brake  staff  had  been  there  for  at  least  seventeen 
years.  How  long  the  chain  and  eyebolt  had  been  used 
is  not  shown,  but  the  deadwood  against   which  it  is 
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claimed  that  the  eyebolt  rubbed  had  been  underneath  the 
car  for  at  least  six  or  seven  years;  and  yet,  so  far  as  this 
record  discloses,  no  difficulty  in  the  working  of  this 
brake  staff  had  ever  been  discovered.  It  would  seem, 
therefore,  that  whatever  occasioned  the  lurch  or  jerk 
that  precipitated  the  defendant  in  error  from  that  car 
was  sudden  and  unexpected.  In  this  connection,  and 
for  the  purpose  of  supplying  the  lack  of  affirmative  evi- 
dence, the  effort  was  made  to  establish  the  fact  of  negli- 
gence from  mere  inferences,  rather  than  from  proven 
fact&  To  make  good  this  claim  of  negligence,  the  tes- 
timony in  question  was  introduced. 

The  questions  put  to  Lindamood,  and  the  answers  give 
by  him,  are  as  follows :  "Q.  Describe  how  the  brake 
operates  when  it  is  put  on — ^how  it  stops  a  car?  A. 
This  chain  [the  brake  chain]  is  connected  with  the  rod 
of  the  lever — a  floating  lever  is  connected  with  an  eye- 
bolt  in  the  brake  staff.  Then  we  turn  the  brake  staff, 
and  it  works  the  chain,  and  winds  it  up  around  the  staff, 
and  pulls  the  lever  forward,  and  brings  the  rod  in  there, 
and  that  presses  the  brake  apart  You  wind  on  that,  and 
it  catches  by  the  dog  in  the  ratchet  wheel.  Q.  The 
dog  is  a  piece  of  iron  that  goes  in  the  notches  of  the  wheel 
to  hold  it?  A.  Yes,  sir.  Q.  Where  does  the  brakeman 
stand  to  use  that?  A.  On  this  little  board  called  the 
^ratchet  board,'  on  a  box  car.  Q.  How  should  that 
brake  turn  when  in  proper  condition?  A.  Free  of 
any  obstruction,  and  to  the  right.  Q.  When  a  brake 
works  freely,  is  there  any  lurching  or  jerking  forward 
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suddenly  when  put  on?  A.  No;  it  works  smooth  and 
even.  Q.  Until  the  brake  is  on  tight?  A.  Yes,  sir,  until 
it  is  on  with  the  tension — ^with  all  the  tension  you  can 
put  it  on.  Q.  You  may  state  to  the  jury  what  would 
cause,  or  could  cause,  a  brake  to  lurch  forward  suddenly 
when  being  put  on?  A.  The  way  our  brakes  are  con- 
structed, I  can  not  conceive  of  anything  unless  a  chain 
should  break  loose,  or  rod  break,  or  a  chain  might  wind 
up  on  itself,  or  there  might  be  an  obstruction  to  the 
eyebolt.  Q.  What  would  the  eyebolt  catch  against? 
A.  It  would  catch  against  the  deadwood  timber.  Q. 
What  would  be  the  effect  if  it  should?  A.  It  would 
cause  an  obstruction,  and  stop  the  winding  of  the  chain 
around  the  brake  staff.  Q.  Suppose  the  brakeman 
should  still  put  his  weight  against  it?  A.  It  might 
possibly  free  itself  and  give  a  lurch  forward.  Q.  What 
would  be  the  effect  if  the  chain  were  too  long,  and  would 
reach  up  and  slip  off?  A.  It  would  lurch  forward,  and 
have  the  same  effect  as  any  other  obstruction  that  would 
keep  it  from  turning." 

One  J.  M.  Smith  was  also  introduced  as  a  witness  bv 
the  defendant  in  error.  He  knew  nothing  of  the  car  or 
its  condition,  but  undertook  to  testify  as  an  expert.  In 
describing  the  operation  of  the  brake  staff  when  used 
to  control  the  movement  of  the  car,  he  said :  "If  it  [the 
brake  chain]  goes  two- thirds  of  the  way  [around  the 
brake  chain]  before  taking  effect  on  the  wheels,  it  is 
a  pretty  good  brake;  and  if  it  goes  far  enough  to  double 
up,  and  the  chain  wrap  over  the  top,  it  is  a  little  bit 
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dangerous.  Q.  Why  is  that?  A.  It  might  slip  off. 
<}.  What  effect  would  that  have  on  the  brake  wheel? 
A.  It  would  fly  around  quick.  Q.  In  what  direction? 
A.  The  way  you  were  putting  the  brake  on.  Q.  Would  a 
brake  in  proper  condition  lurch  forward  that  way,  as 
from  the  chain  slipping  off?  A.  I  do  not  think  so — 
hardly  ever.  Q.  What  other  way  would  account  for 
the  brake  suddenly  going  forward  when  the  brake  was 
being  put  on?  A.  If  the  brake  shaft  were  crooked,  it 
might  slip  around  there  and  fall  off.  It  might  come 
around  easy  part  of  the  way,  and  get  tighter.  Q.  Look 
at  this  models  and  see  if  the  brake  staff  should  bind  in 
turning  against  the  deadwood,  and  should  go  under  it, 
what  would  be  the  effect?  A.  It  might  catch,  if  it  were 
too  high.  Some  time  they  get  turned  and  catch  a  little, 
but  it  does  not  amount  to  much ;  but,  if  it  were  too  high, 
it  might  rub  and  slip  loosa  Q.  And  cause  the  same 
kind  of  motion?  A.  Yes,  sir.  Q.  Would  a  brake  in 
good  state  of  repair  lurch  forward  when  the  brakemau 
is  putting  it  on?  A.  No  sir.^'  One  Thomas  Brummitt 
was  examined  as  an  expert,  and  gave  the  same  kind  of 
testimony. 

Going  into  the  field  of  surmise,  we  can  see  no  reason 
why  these  witnesses  did  not  conjecture,  as  additional 
causes  of  the  lurch  or  jerk,  that  the  wheel  itself  had 
given  away  under  the  strain,  or  that  the  eyebolt  had 
separated  from  either  the  brake  staff  or  brake  chain,  or 
the  latter  from  the  floating  lever,  or  it  from  the  beam,  or 
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other  defects  which  might  as  well  account  for  this  un- 
expected movement 

It  may  be,  if  the  plaintiff  below  had  shown  by  affirma- 
tive evidence  that  the  eyebolt  of  this  brake  staff  did  rub 
tightly  against  the  deadwood,  or  that  the  brake  chain 
was  so  long  as  to  double  upon  itself  when  the  staff  was 
turned,  expert  testimony  tending  to  show  that  in  one 
case  the  eyebolt  releasing  itself  from  the  obstruction 
occasioned  by  the  pressure  against  the  deadwood,  or  in 
the  other  the  slipping  of  the  chain  where  it  had  doubled 
itself  in  winding,  would  be  likely  to  produce  a  lurch  or  a 
jerk,  might  have  been  competent  But  in  the  absence  of 
such  evidence,  could  such  testimony,  purely  speculative 
in  its  character,  be  introduced?  Prom  the  mere  fiuit 
that  the  lurch  or  jerk  was  experienced  in  turning  the 
brake  staff,  was  it  competent  to  show  that  this  might 
have  been  occasioned  by  either  of  the  conditions  ref^red 
to  above?  As  we  have  already  seen,  the  plaintiff,  in 
order  to  maintain  this  action,  was  bound  to  overcome 
the  presumption  which  the  law  indulges  in  favor  of  the 
employer ;  and  certainly,  in  the  absence  of  all  affirmative 
proof  to  meet  those  presumptions,  it  cannot  be  com- 
petent for  him  to  rely  upon  a  mo-e  inference,  drawn 
itself  from  a  presumption.  For  illustration,  in  the  pr^- 
ent  case  these  witnesses  are  permitted  to  say  that  they 
presume  a  defect  in  the  brake  staff,  because  in  its  turn- 
ing it  lurched  and  jerked ;  and  on  this  presumption  they 
then  infer  that  it  would  not  have  done  so,  save  for  the 
existence  of  one  of  the  defects  alleged  in  the  declaraticm^ 
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or  some  other  defect.  Inferences  may  be  drawn  from 
established  facts,  but  never  from  mere  presumptions.  2 
Whart.'  Ev.  section  1226.  As  said  by  the  supreme  court 
of  the  United  States  in  TJ.  8.  v.  Rosa,  92  U.  S.  281,  23  L. 
Ed.,  707,  these  were  "inferences  from  inferences — pre- 
sumptions resting  on  the  basis  of  another  presumption. 
Such  a  mode  of  arriving  at  a  conclusion  of  fact  is  gen- 
erally, if  not  universally,  inadmissible.  .  .  .  The 
law  requires  an  open,  visible  connection  between  the 
principal  and  evidentiary  facts  and  the  deduction  from 
them,  and  does  not  permit  a  decision  to  be  made  on  re- 
mote inferences." 

In  line  with  this,  the  supreme  court  of  California,  in 
Gosgrove  v.  Pitman,  103  CaL,  268-278,  37  Pac,  233,  said : 
^^Unless  facts  are  shown  from  which  negligence  may  be 
reasonably  inferred,  a  jury  should  never  be  permitted 
to  infer  arbitrarily  and  without  evidence  that  there  was 
uegligence.  When  a  fact  is  established,  some  other  fact 
may  be  justly  inferred  therefrom ;  but  when  a  plaintiff, 
instead  of  presenting  a  fact  or  facts  from  which  the 
negligence  of  the  defendant  may  be  reasonably  inferred^ 
gives  to  the  jury  only  a  presumption  drawn  from  other 
facts,  the  jury  are  not  to  be  allowed  to  infer  negligence 
from  such  presumption.  The  inferences  can  not  be 
drawn  from  a  presumption,  but  must  be  founded  upon 
some  fact  legally  established."  To  like  effect  is  Doug- 
lass V.  MitchelVs  Ex'r,  35  Pa.,  443.  If  it  be  true,  there- 
fore, that  the  jury  would  not  be  authorized  to  make  an 
inference  from  a  mere  presumption,  certainly  it  was  not 
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i^ompetent  for  a  witness  to  give  testimony  to  the  jury 
which  embraces  the  same  yica  Xenia  Bank  v.  Stewarty 
114  U.  S.,  231, 5  Sup.  Ct,  845,  29  L.  Ed.,  101.  See  many 
cases  illustrating  this  rule  cited  in  Bose's  Notes  to  U.  8. 
y.  Ross,  supra. 

We  think  the  testimony  was  incompetent,  and  should 
have  been  excluded  by  the  circuit  judge. 

We  also  think  the  circuit  judge  was  in  error  in  declin- 
ing the  following  requests  submitted  by  the  plaintiff  in 
error :  Bequest  6 :  "If  you  are  not  able  to  determine 
whether  accident  was  caused  by  a  chain  being  too  long, 
and  wrapping  ^nd  slipping  off  itself,  or  whether  it  was 
caused  by  the  rubbing  of  the  eyebolt  or  nut  on  the  dead- 
wood,  and  its  sudden  release  therefrom,  then  I  charge 
you  that  the  plaintiff  cannot  recova*  on  either  of  the 
two  counts  of  his  declaration."  Bequest  7:  "In  an 
action  for  injuries  claimed  to  have  been  sustained  on 
account  of  defective  appliances,  it  is  presumed  that  the 
master  has  discharged  his  duty  to  the  employee  Walter 
Lindamood  by  providing  suitable  appliances,  and  by 
keeping  them  in  proper  condition ;  and  the  burden  is  on 
the  plaintiff  to  show  the  contrary."  Bequest  8 :  "The 
law  furnishes  a  further  presumption  that,  if  the  car  was 
in  good  repair  at  a  date  prior  to  the  accident^  it  con- 
tinued to  remain  in  a  like  good  condition  until  the  acci* 
dent  occurred.  The  burden  is  on  the  plaintiff  to  show 
that  the  contrary  is  true." 

While  it  is  true  that  the  circuit  judge  gave  in  his 
<!harge  to  the  jury  some  general  rules  applicable  in  such 
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«,  case  as  the  present,  which  were  correct,  yet,  in  view  of 
the  evidence  upon  which  the  plaintiff  rested  his  right  to 
recovery,  we  think  the  defendant  below  had  a  right  to 
have  applied  for  the  guidance  of  the  jury,  in  clear  and 
explicit  terms,  the  rules  of  the  law  invoked  by  it  in  its 
-4special  requests  to  the  facts  of  the  case.  Thus  given, 
th^  would  have  afforded  a  safer  guide  than  general 
rules  embodied  in  a  charge  which  embraces  much  else. 

The  assignments  of  error  upon  the  action  of  the  court 
with  regard  to  the  rule  of  estoppel  invoked  by  the 
plaintiff  in  error  upon  pleading,  as  well  as  in  the  trial 
judge  declining  to  require  a  bill  of  particulars  from  the 
plaintiff  below,  are  overruled.  Other  assignments  pf 
error  predicated  upon  the  idea  that  the  testimony  which 
w^e  have  said  should  not  have  been  admitted  was  com- 
petent become  by  our  ruling  of  no  importance,  and  there- 
fore need  not  be  ruled  on. 

But  for  the  errors  indicated  the  case  is  reversed  and 
remanded. 


if 
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Chattanooga  Machinery  Ck).  v.  J.  A.  Habgravbs. 
Knoxville.     September  Term,  1903. 

1.  VBBDIOT.    Approved  by  circuit  Judge  and  sustained  by  any 
evidence,  not  reversed  on  facts. 

After  a  verdict  has  met  the  approval  of  the  circuit  judge,  the 
supreme  court  will  not  reverse  the  case  upon  the  facts,  if 
there  is  any  evidence  to  sustain  the  verdict,  because  the 
supreme  court  can  see  the  case  on  the  facts  only  as  it  appears 
through  the  imperfect  medium  of  the  bill  of  exceptions.  (FmI, 
p.  484.) 

Case  cited  and  approved:    Nailing  v.  Nailing,  2  Sneed,  631,  632. 

2.  BAMB.    Same.    Strongest  legitimate  view  taken  of  evidenoe 
in  favor  of  verdict. 

The  supreme  court  takes  as  true  the  strongest  legitimate  view 
of  the  evidence  in  favor  of  the  verdict,  and  discards  all  coun- 
tervailing evidence,  because  the  Jury,  whose  exclusive  province 
it  is  to  pass  upon  the  credibility  of  witnesses,  has  by  its  ver- 
dict resolved  all  conflicts  in  its  favor.     iPoat,  p.  4S4.) 

Case  cited  and  approved:  Railroad  v.  Abemathy,  106  Tenn.,  728» 
724. 

8.  8AMB.  Same.  Same.  Complaining  party  must  concede  as 
true  strongest  legitimate  view  of  evidence  against  him. 
In  order  to  impeach  a  verdict  successfully  on  the  ground  that 
there  was  no  evidence  to  sustain  it,  the  complaining  party 
must  take  as  true  the  strongest  legitimate  view  of  the  evi- 
dence against  him,  and  show  that  it  afCords  no  support  for  the 
finding  of  the  Jury.     (Post,  pp.  484-485.) 

Case  cited  and  approved:  Citizens'  Rapid  Transit  Co.  v.  Seigrist. 
96  Tenn.,  124,  125. 
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4.  CUSTOM  OB  USAQB.  Am  to  soundini^  test  of  emery  wheels; 
negligence  not  to  use;  liability  for  death  from  failure  to  use. 
Where  it  ia  shown  that  the  sounding  test  of  emery  wheels  for 
ascertaining  defects  therein  is  ih  common  or  very  general  use 
throughout  the  country  by  well  regulated  and  well  managed 
machine  shops,  the  failure  to  so  test  such  a  wheel  is  such  neg- 
ligence as  renders  the  owner  and  operator  of  such  shop  liable 
in  damages  for  the  death  of  his  employee  caused  by  the  burst- 

« 

Ing  of  such  wheel  on  account  of  a  crack  in  it  discoverable  by 
such  test,  but  not  by  the  eye.    iPost,  pp,  485-497.) 

-6.    8AMB.    As  to  tests  is  proved  and  inferred,  how. 

Where  it  is  shown  that  a  large  number  of  persons  in  different 
sections  of  the  country  are  accustomed  to  apply  a  test,  it  is 
admissible  for  the  jury,  by  a  process  of  induction,  to  infer  that 
the  practice  is  in  common  or  general  use.     {Post,  p.  495.) 

6.  SAMB.    Same.    Established  by  knowledge  or  facts  proved  by 

witnesses. 
It  is  competent  to  establish  the  generality  of  a  custom  by  the 
evidence  of  witnesses  who  testify  from  knowledge  what  the 
custom  is,  or  by  proving  facts  from  which  it  may  be  inferred 
that  the  custom  is  in  very  general  or  common  use  throughout 
the  country.     {Post,  pp.  495-496.) 

7.  SAME.    Degree  of  diligence  used  by  others. 

It  is  admissible  to  prove  what  is  the  degree  of  diligence  used 
by  business  men  of  the  same  class  and  under  the  same  circum- 
stances as  the  party  charged  with  negligence.     {Post,  p,  482.) 

Cases  cited  and  approved:  Brown  v.  Waterman,  10  Cush.,  117; 
Lichtenhein  v.  Railroad,  11  Cush.,  70;  Cass  v.  Railroad,  14  Al- 
len, 448;  Lane  v.  Railroad,  112  Mass.,  455;  Hoyt  v.  Jeffers,  30 
Mich.,  182. 

8.  SAME.    Same.    The  test  is  general  use. 

The  unbending  test  of  negligence  in  methods,  machinery,  and 
appliances  is  the  ordinary  usage  of  the  business,  for  the  stand- 
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ard  of  due  care  is  the  conduct  of  the  average  prudent  man. 
(Post,  pp.  482-483.) 

Case  cited  and  approved:     {Cllbrlde  v.  Carbon  Dioxide  &  Mag- 
nesia Co.,  201  Pa.,  652. 


FROM  HAMILTON. 


Appeal  from  Circuit  C5ourt  of  Hamilton  County. — M. 
If.  Allison^  Judge. 

Thomas  &  Thomas  and  Head  &  Andebson^  for  Chat> 
tanooga  Machine  Co. 

Priox^hard  &  SizER^  for  Hargraves. 


Mb.  Justice  McAlisteb  delivered  the  opinion  of  the 
Court. 

J.  A.  HargraveS;  as  administrator  of  his  deceased  son, 
William  A.  Hargraves,  brought  this  suit  against  the 
Chattanooga  Machinery  Company  to  recover  damages 
for  the  negligent  killing  of  his  intestate. 

The  cause  of  action,  as  outlined  in  the  declaration, 
is  that  the  defendant  company  is  a  domestic  corporation 
engaged  in  running  a  machine  shop  in  the  city  of  Chat- 
tanooga. Plaintiff's  said  intestate,  William  A.  Har- 
graves, was  a  young  physician,  and  had  been  pursuing  a 
course  of  medical  studies  in  a  college  in  Chattanooga. 
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Diiring  vacation  in  1901  said  intestate  determined  to 
seek  employment  of  some  kind,  and  spend  his  vacation  in 
earning  wages ;  and,  to  this  end,  the  defendant  company 
employed  him  in  its  shops  as  a  helper.  Among  the 
machines  and  appliances  operated  by  defendant  com- 
pany in  its  shops  is  an  emery  wheel,  which  is  attached 
to  the  running  gear,  and  is  operated  by  the  steam  from 
the  engine  and  boiler.  It  revolves  with  great  rapidity,, 
and  is  used  for  grinding,  smoothing,  and  polishing  met- 
als and  other  substances.  The  diameter  of  this  wheel 
was  sixteen  inches,  and  it  was  about  two  and  one-fourth 
inches  thick.  The  deceased  went  to  work  for  defendant 
company  June  3, 1901,  and  among  other  duties  assigned 
him  was  that  of  grinding  castings  at  the  emery  wheeL 
It  appears  that  on  the  fifteenth  of  August,  about  noon,  a 
new  sixteen-inch  emery  wheel  was  substituted  for  an  old 
emery  wheel,  which  had  been  reduced,  by  a  process  of 
abrasion,  from  a  diameter  of  sixteen  inches  to  a  diameter 
of  eight  inches.  It  appears  that  this  new  wheel  was. 
used  by  diflferent  employees  during  the  remainder  of  that 
day,  and  up  to  noon  of  the  next  day,  when  Hargraves 
was  given  some  castings  to  grind  on  this  wheel ;  and,, 
while  engaged  in  grinding  them,  the  emery  wheel  sud- 
denly burst  into  three  pieces,  one  of  which  struck  him 
on  the  head  and  instantly  killed  him. 

The  first  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  {5,000,  which  on  appeal  was 
reversed  by  this  court  at  the  last  term.  Since  then  the 
ease  has  been  retried,  resulting  again  in  a  verdict  of 
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f  5,000  in  fayor  of  the  plaintiff.    The  defendant  appealed 
and  has  assigned  errors. 

On  the  first  trial  several  theories  were  projected  on 
behalf  of  the  plaintiff  as  grounds  of  recovery,  some  of 
which  were  not  sustained  by  any  evidence  whatever. 
The  trial  judge,  however,  in  his  instructions  to  the  jury, 
covered  all  the  different  theories  advanced  tending  to 
«how  liability  on  the  part  of  the  company.  This  court, 
in  disposing  of  the  case  at  the  last  term,  through  Mr. 
Justice  Neil,  wrote  as  follows : 

"The  present  case  is  very  peculiar  in  the  wide  scope 
which  the  declaration  took,  and  the  equally  wide  scope 
^t  the  inquiry  in  the  evidenca     The  plaintiff  evidently 
had  no  clear  idea  in  the  b^inning  as  to  what  was  the 
cause  of  the  accident,  and  so  alleges  many  theories,  as 
he  had  a  right  to  do,  which  he  did  not  subsequently  prove 
— things  which  he  inquired  about  in  the  testimony,  and 
•endeavored  to  prove,  but  did  not  succeed  in  getting  any 
evidence  to  establish.     Practically,  the  only  point  estab- 
lished, after  showing  the  employment ;  that  the  deceased 
was  working  at  the  wheel  at  the  time  of  his  death,  and 
was  killed  there  by  the  explosion  of  the  wheel — ^was  that 
there  was  evidence  tending  to  show  that  there  was  a 
<;rack  in  the  wheel ;  that  this  crack,  if  there  at  alL  was 
not  open  to  outward  observation  before  the  wheel  burst; 
that  it  might  have  been  discovered,  if  present  at  all,  by 
what  is  known  as  the  ^sounding  test' ;  that  this  sounding 
test  was  not  used  by  the  defendant,  or  known  to  the  de- 
fendant, but  that  it  was  an  ordinary  test  applicable  to 
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vitrified  emery  wheels,  as  shown,  probably,  by  the  testi- 
mony of  Mr.  Dillar,  the  manufacturer;  and  that  the 
crack  in  the  wheel,  if  present  at  all,  made  it  dangerous, 
and  probably  caused  the  explosion." 

Again  it  was  said :  ^'The  court  finds  the  proof  upon 
the  subject  of  the  crack  in  the  wheel  (the  only  ground 
upon  which  the  verdict  could,  in  any  event,  stand)  of  the 
very  narrowest  kind ;  that  is  to  say,  while  th^  existence 
of  the  crack  is  made  fairly  probable  by  the  testimony  of 
the  witness  Connor,  and  the  fact  that  the  wheel  could 
have  been  cracked  in  transit  from  the  factory,  or  in  the 
shop,  yet  it  is  shown  that  the  crack  was  not  open  to  ob- 
servation from  the  outside,  and  could  only  have  been 
detected  by  the  sounding  test;  and  the  only  proof  sup- 
porting the  position  that  the  sounding  test  should  have 
been  applied  by  defendant,  as  an  ordinary  test,  is  that  of 
Mr.  Dillar,  to  the  effect  that  it  would  have  been  negli- 
gent in  the  purchaser  not  to  sound  the  wheel  before  put- 
ting it  on  the  mandrel.  From  this  testimony  the  jury 
was  authorized  to  infer  that  it  was  an  ordinary  test. 
.  •  •  Under  the  rule  of  law  applicable  to  the  subject, 
the  defendant  would  not  be  bound  to  apply  a  test  not 
in  ordinary  use.  In  view,  therefore,  of  the  exceedingly 
narrow  ground  upon  which  the  liability  as  to  the  alleged 
crack  must  rest  (with  the  testimony),  and  the  very  great 
probability  that  the  jury  were  confused  by  the  instruc- 
tion of  the  circuit  judge  upon  points  not  covered  by  the 
testimony,  we  are  of  the  opinion  that  the  judgment 
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should  be  reversed^  and  the  cause  remanded  for  a  new 
trial:' 

On  the  last  trial,  in  accordance  with  the  opinion  pro- 
nounced by  this  court,  all  extraneous  issues  were  dis- 
carded, and  the  utility  of  the  sounding  test,  and  whether 
or  not  it  was  in  common  use,  was  made  the  storm  center 
of  the  case.  In  elucidation  of  that  issue,  much  testi* 
mony  was  introduced  by  both  sides.  The  trial,  as  already 
stated,  resulted  adversely  to  the  contention  of  the  com- 
pany, and  its  first  assignment  is  that  there  is  no  evidence 
to  support  the  v^dict;  and,  since  this  assignment  pre- 
sents the  real  controversy  in  the  case,  we  will  proceed  at 
once  to  its  consideration. 

8ays  Mr.  Wharton  in  his  work  on  Negligence,  section 
46:  ''It  is  admissible  for  a  party^  charged  with  n^li- 
gence  to  prove  what  was  the  degree  of  diligence  used  by 
other  business  men  of  the  same  class  under  similar  cir- 
cumstances.'' Brown  v.  Waterman,  10  Cush.,  117; 
lAcMenhein  v.  Boston  d  P.  R.  Co.,  11  Cush.,  70 ;  Cass  v. 
Railroad,  14  Allen,  448;  Lane  v.  Railroad,  112  Mass., 
455 ;  Hoyt  v.  Jeffers,  30  Mich.,  182.  As  said  by  the  su- 
preme court  of  Pennsylvania  in  Kilbride  v.  Carbon  Diox- 
ide  d  Magnesia  Co.,  201  Pa.,  552,  51  Atl.,  347,  88  Am. 
St.  Rep.,  829.  "It  is  not  n^ligence  because  a  particular 
accident  might  have  been  prevented  by  some  special 
device  or  application  not  in  common  use.  ...  It  is 
not  enough  that  some  people  regard  it  as  a  valuable 
safeguard.  The  test  is  general  use.  .  .  .  The  un- 
bending test  of  negligence  in  methods,  machinery,  and 
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appliances  is  the  ordinary  usage  of  the  business.  No 
man  is  held  by  law  to  a  higher  degree  of  skill  than  the 
fair  average  of  his  profession  or  trade,  and  the  standard 
of  due  care  is  the  conduct  of  the  average  prudent  man." 

It  may  be  conceded  that  no  evidence  was  introduced 
on  the  last  trial  sufficient  to  sustain  a  verdict  against 
the  defendant  company,  unless  it  is  found  in  the  evi- 
dence tending  to  show  that  there  was  a  fracture  in  the 
emery  wheel,  which  caused  it  to  burst  under  rapid  revo- 
lutions, and  that  this  fracture  could  have  been  discov- 
ered by  the  application  of  the  sounding  test,  and  that 
said  test  was  in  common  use  at  the  time. 

It  is  conceded  on  the  brief  of  learned  counsel  for  de- 
fendant that  there  is  evidence  in  the  record  from  which 
a  jury  could  properly  find  that  the  wheel  was  cracked 
at  the  time  it  was  adjusted  on  the  mandrel.  It  is  estab- 
lished by  the  evidence  that  this  fracture  was  not  discov- 
erable by  a  superficial  examination  with  the  naked  eye. 
The  theory  of  the  plaintiff  is  that  this  fracture  occurred 
after  the  wheel  left  the  hands  of  the  manufacturer, 
either  in  the  course  of  transportation,  or  by  rough  hand- 
ling after  it  came  into  the  hands  of  the  defendant  com- 
pany. It  is  claimed  on  behalf  of  plaintiff  that  the  frac- 
ture could  have  Been  discovered  by  the  application  of 
the  sounding  test,  and  it  is  conceded  that  no  such  test 
was  made. 

It  is  further  insisted  on  behalf  of  plaintiflF  that  this 
sounding  test  was  in  general  use  in  well-regulated  ma- 
chine shops,  and  was  practiced  by  experienced  and  pru- 
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dent  machinists.  Hence  it  was  an  act  of  negligence  for 
the  defendant  company  to  attach  this  wheel  to  the  man- 
drel without  subjecting  it  to  the  sounding  test 

In  overruling  a  motion  for  a  new  trial,  the  circuit 
judge  said : 

'^To  my  mind,  the  proof  shows  that  the  emery  wheel 
was  a  cracked  and  defective  wheel.  There  is  proof  that 
the  sounding  or  hammering  test,  if  applied,  would  de- 
tect a  crack,  if  one  existed.  It  is  possibly  true  that  the 
weight  of  the  testimony  shows  that  this  sounding  test 
was  not  in  common  or  ordinary  use  in  the  city  of  Chat- 
tanooga, but,  in  my  opinion,  the  preponderance  of  the 
evidence  shows  that  generally  throughout  the  country  it 
was  the  usual  test,  and  in  common  and  ordinary  use  by 
the  operators  of  emery  wheels." 

While  the  circuit  judge  found  that  a  preponderance 
of  the  evidence  sustained  the  theory  of  the  plaintiff  that 
the  sounding  test  was  in  general  use,  it  is  only  necessary, 
under  the  established  practice  in  this  court,  to  find  that 
the  theory  is  sustained  by  some  material  evidence.  After 
a  verdict  has  met  the  approval  of  the  circuit  judge,  this 
court  will  not  reverse,  if  there  is  any  evidence  to  sustain 
it  This  court  takes  as  true  the  strongest  legitimate 
view  of  the  testimony  in  favor  of  plaintiff,  and  discards 
all  contervailing  testimony,  because  the  jury,  whose 
exclusive  province  it  is  to  pass  upon  the  credibility  of 
witnesses,  has  by  its  verdict  resolved  all  conflicts  in  his 
favor.  Railroad  y,  Ahemaihey,  106  Tenn.,  723,  724,  64 
S.  W.,  3.  And  in  order  to  impeach  it  successfully  on  the 
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ground  that  there  waB  no  evidence  to  sustain  it,  the  com- 
plaining party  must  take  as  true  the  strongest  legiti- 
mate view  of  the  testimony  against  him,  and  show  that 
it  affords  no  support  for  the  finding  of  the  jury.  Citir 
zens^  Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.,  124,  126, 
33  8.  W.,  920.  The  reason  of  this  is  obvious.  This  court 
can  see  the  case  only  as  it  appears  through  the  imperfect 
medium  of  the  bill  of  exceptions.  The  evidence  is  often 
not  fully  stated,  or  inaccurately  stated.  The  manner,  in- 
telligence, and  credit  of  the  witnesses  are  of  necessity 
obscurely  and  imperfectly  represented,  and,  in  consider- 
ing the  merits  of  the  verdict,  this  court  will  hesitate  to 
pronounce  against  the  opinion  of  the  judge  who  tried 
the  cause.    Nailing  v.  Nailing,  2  Sneed,  631,  632. 

Plaintiff,  for  the  purpose  of  showing  that  this  wheel 
was  not  cracked  when  it  left  the  hands  of  the  manufac- 
turer, read  the  depositions  of  the  manager  and  general 
superintendent  of  the  manufacturing  company,  which 
had  been  taken  on  behalf  of  the  defendant  company,  but 
which  the  latter  declined  to  read.  These  witnesses  ex- 
plain the  process  of  manufacturing  vitrified  wheels,  and 
testify  in  respect  of  the  care  exercised  by  the  company  in 
testing  its  product  before  it  leaves  the  factory.  The  com- 
pany employs  in  its  manufacture  what  is  known  as  the 
'*vitrified  process."  The  wheels  are  made  by  mixing 
emery  with  clay  and  certain  chemicals.  The  wheels  are 
first  subject  to  degrees  of  pressure  varying  from  one 
hundred  tons  down,  determined  by  the  size  of  the  wheel, 
and  are  then  tested  by  the  superintendent,  to  be  sure 


486  TENNESSEE  REPORTS.  [Vol.  Ill 

Chattanooga  Machinerr  Co.  t.  Hargraves. 

^ ----,-  ^ — ■ — T— ^ ■ ^^^ 

that  the  mixing  is  thorough.  Next  the  wheels  are  put 
in  kilns,  and  subjected  to  intense  heat.  They  are  then 
taken  out  of  the  kilns,  and  a  second  thorough  examina- 
tion is  made,  to  determine  whether  the  burning  has  be^i 
thorough.  The  wheels  are  then  trued  up,  turned,  burn- 
ished, and  made  ready  for  shipment  Another  inspec- 
tion is  then  made  by  the  superintendent,  and  the  wheel 
placed  in  a  speed  machine,  and,  if  it  be  a  sixteen-inch 
wheel,  it  is  caused  to  revolve  1,500  revolutions  per 
minute. 

Now,  according  to  the  testimony  of  the  manager  and 
superintendent  of  the  manufacturing  company,  this 
wheel  was  subjected  to  all  these  tests  before  leaving  the 
factory,  and  no  fracture  or  other  defect  in  its  construc- 
tion was  discovered.  There  is  testimony  tending  to  show 
that,  before  the  wheel  was  put  on  the  mandrel,  it  was 
examined  with  the  naked  eye,  and  no  defect  in  it  was 
discovered.  Mr.  Dillar,  the  manager  of  the  manufac- 
turing company,  testifies :  "If  a  wheel  has  the  slightest 
crack  in  it,  if  you  sound  it  the  ear  will  hear  what  the  eye 
cannot  see."  He  was  then  asked  the  following  question : 
"Then  the  supreme  test  by  which  you  determine  whether 
or  not  a  crack  exists  in  the  body  of  the  wheel,  and  ren- 
ders it  dangerous,  is  by  sounding  it?  Answer,  Yes;  by 
sounding  it,  which  will  detect  the  minutest  crack  in  it, 
which  is  entirely  impossible  to  see  with  the  naked  eye." 
Mr.  Collum,  the  superintendent  of  the  manufacturing 
company,  was  asked : 
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^^Q.  Is  it  easy  or  difficult  to  detect  a  small  crack  in  an 
emery  wheel? 

"A.  It  is  very  easy. 

"Q.  How  is  it  done? 

"A.  The  testing  is  done  by  striking  it-^' 

According  to  these  witnesses,  this  sounding  test  should 
be  applied  before  the  purchaser  places  the  wheel  on  the 
mandrel,  in  order  to  ascertain  whether  it  has  been  in- 
jured since  leaving  the  manufacturer,  in  its  loading  or 
unloading  or  transportation,  or  while  lying  in  the  shops 
awaiting  use.  According  to  these  witnesses,  a  wheel 
may  receive  a  crack  after  leaving  the  manufacturer. 

It  appears  from  the  proof  that  three  or  four  other 
wheels  were  embraced  in  the  order  for  this  wheel  sent 
by  the  Chattanooga  Machinery  Company  to  the  Peerless 
Machinery  Company.  The  entire  lot  was  shipped  in  the 
same  box.  When  they  were  received,  they  were  unpacked 
and  deposited  on  the  workbench.  It  appears  that  there 
were  shelves  in  the  toolroom  of  the  defendant  company, 
and  it  had  been  the  practice  to  place  all  emery  wheels  on 
these  shelves  for  their  protection  against  injury.  When 
this  consignment  of  wheels  was  received,  there  was  no 
room  on  the  shelves,  and  hence  the  wheels  were  placed 
on  the  workbench,  where  they  remained  until  they  were 
brought  into  requisition.  This  particular  wheel  was 
taken  from  the  workbench,  and  attached  to  the  mandrel, 
without  subjecting  it  to  any  test,  except  a  superficial 
examination  with  the  naked  eye.  As  already  stated,  it 
burst  within  twenty-four  hours  after  it  was  put  on  the 
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laandrel,  resnlting  in  the  death  of  the  plaintifF's  intee- 
tate.  The  witness  Connor  says  that  he  hapi>ened  to  be 
in  the  building  when  the  explosion  occurred,  and  care- 
fully examined  a  piece  of  the  broken  wheel.  He  testi- 
fies :  ^'The  best  of  my  knowledge  is  that  about  two  and 
one-half  inches  from  the  eye  there  was  a  crack ;  looked  to 
be  a  shrinkage  crack.  The  crack  was  in  the  shape  of  the 
letter  *S/  but  the  wheel  was  cracked  at  the  eye.  It  may 
have  been  done  in  unpacking  it,  or  in  some  other  way.*^ 

His  testimony  is  that  this  fracture  could  not  have 
been  discovered  by  a  superficial  examination  with  the 
eye.  He  claims  to  have  detected  the  crack  from  the  fact 
that  the  wheel  had  been  lying  where  there  was  oil,  and 
the  oil  had  been  absorbed  into  the  wheel  clear  through 
the  crack.  The  crack  was  on  both  sides  of  the  wheels 
and  extended  through  the  wheel,  and  ran  down  into  the 
eye  of  the  wheel.  According  to  the  witness,  a  shrinkage 
crack  is  one  that  occurs  under  heat,  when  the  wheel  is 
being  baked.  It  is  claimed  that  this  crack  had  occurred 
in  the  manufacture,  and  could  not  be  detected  by  the 
naked  eye.  One  of  the  wheels  that  came  in  the  consign- 
ment with  the  wheel  that  afterwards  exploded  also  had 
a  crack  in  it,  which  was  discovered  by  the  naked  eye, 
and  returned  to  the  manufacturer  as  unsound.  This  de- 
fective wheel  was  not  discovered  until  after  the  explo- 
sion of  the  wheel  resulting  in  the  death  of  plaintiff's  in- 
testate. It  was  immediately  shipped  to  the  manufac- 
turer without  ever  having  been  used. 

But  the  cardinal  and  crucial  inquiry  in  this  case  is 
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whether  there  is  any  evidence  to  support  the  verdict  that 
the  sounding  test  was  in  common  use  by  well-regulated 
shops.  This  inquiry  necessitates  a  review  of  the  evi- 
dence on  this  subject  submitted  on  behalf  of  defendant 
in  error. 

A«  P.  Scanlan^  introduced  by  plaintiff,  testified  that 
he  had  been  a  machinist  since  1867,  and  had  worked  in  a 
number  of  well-regulated  shops.     He  was  asked : 

^'Q.  Mr.  Scanlan,  is  there  a  test  of  any  kind,  called  the 
sounding  or  hammering  test,  for  emery  wheels? 

^^A.    The  sounding  test;  yes,  sir. 

"Q.  Now,  I  wish  you  would  explain  that  to  this  jury. 
Please,  in  your  own  way,  tell  what  it  means,  and  why  it 
is  applied? 

"A.  Well,  there  are  different  methods  of  applying  it^ 
but  my  mode  of  applying  it  to  a  wheel  is  to  suspend  the 
wheel  in  the  most  practical  manner,  and  then  sound  it 
by  rapping  on  it  with  a  hammer,  or  any  other  object  that 
will  make  a  sound ;  and  then  I  am  governed  by  the  sound 
or  ring  of  the  wheel,  as  to  whether  it  is  cracked  or  not. 
Sometimes  a  crack  may  exist,  and  not  be  perceptible  to 
the  eye.  A  wheel  may  be  partly  fractured,  while  it  is 
otherwise  in  perfect  order ;  but  by  this  sounding  test  you 
can  discover  that,  while  otherwise  you  might  not  be  able 
to  do  so.  Frequently  there  are  cracks  in  emery  wheels, 
that  cannot  be  seen  by  the  naked  eye,  that  can  be  dis- 
covered by  this  hammer  test  This  test  is  usually  ap- 
plied before  the  wheel  is  put  on  the  arbor  of  the  machine. 
I  don't  know  whether  it  is  part  of  the  test  that  is  used 
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by  the  manufacturers  or  not.  I  am  not  positively  certain 
about  that,  but  I  know  it  is  used  by  me.  I  have  been  ap- 
plying the  hammer  or  ring  test  for  twenty-two  or 
twenty-three  years ;  in  fact,  ever  since  I  have  been  hand- 
ling emery  wheels,  or  putting  them  in  machines.  I  gen- 
erally hang  the  wheel  up,  so  that  I  can  get  the  sound — 
so  that  it  will  ring  clear.  I  use  a  hammer,  or  piece  of 
metal,  or  anything,  so  that  I  can  get  the  sound  or  ring 
from  the  wheel.  If  the  wheel  is  not  cracked,  it  wDl  give 
a  good,  clear,  sound ;  and,  if  it  is,  it  will  give  a  peculiar 
sound,  entirely  different." 

The  witness  further  testified  that,  in  three  or  four  in- 
stances, by  the  use  of  the  sounding  test  he  had  discovered 
cracks  in  the  wheels  that  were  not  visible  to  the  naked 
eye.  The  witness  was  then  asked  the  following  ques- 
tion: 

"Q.  Now,  from  your  observation  and  experience  as  a 
machinist  covering  this  period  of  service  which  you  have 
mentioned,  is  this  hammer  or  sounding  test  customary 
and  usual  in  all  well-regulated  and  well-managed  ma- 
chine shops? 

"A.  I  cannot  answer  that  question  positively.  It  has 
always  been  the  test  I  have  used.     I  presume  it  is." 

Counsel  for  the  defendant  objected  to  the  witness  tes- 
tifying as  to  his  experience  and  on  presumption.  The 
<^ourt  sustained  the  objection  for  the  present.  He  was 
further  asked  this  question : 

"Q.  I'm  not  speaking  about  what  they  do  in  some  par- 
ticular shop,  but  I'm  asking  you  if  that  manner  of  test- 
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ing  a  wheel  is  customary  and  in  general  use  in  well  man- 
aged and  well  regulated  shops? 

"A.  I  have  seen  it  done  often. 

"Q.  In  all  these  shops  yon  have  mentioned? 

"A.  Yes;  I  have  seen  it  in  some  shops  I  have  worked 
in,  and  in  some  they  didn't  use  it;  but  I  say  that,  when- 
-evep  I  am  putting  on  a  wheel,  I  always  give  it  the  ham- 
mer test.  I  always  tried  to  apply  that  hammer  or 
-sounding  test  before  they  are  put  on.  Often  I  have  seen 
wheels  when  they  were  taken  off,  and  I  have  applied  the 
hammer  test,  and  put  it  back  on." 

This  witness  was  further  asked : 

"Q.  What  are  the  different  things  that  are  liable  to 
•cause  a  wheel  to  burst? 

"A.  Well,  there  are  several  causes  that  will  cause  a 
w^heel  to  burst.  One  is  to  crowd  the  wheel  too  close; 
that  is,  to  crowd  something  on  the  wheel  between  the 
wheel  and  the  vest.  Another  is  to  have  the  wheel  too 
tight  on  the  mandrel.  Another  is  to  allow  it  to  be  too 
loose,  so  it  can  slip  about.  Another  is,  the  wheel  may 
be.  clamped  too  tight;  that  is,  this  washer  that  fits  on 
there  next  to  the  wheel  may  clamp  it  too  tight.  Any  of 
those  defects  I  have  mentioned  may  cause  the  wheel  to 
burst." 

On  cross-examination  the  witness  was  asked  if  it  is 
not  a  fact  that  the  sounding  test  is  in  common  or  gen- 
'eral  use. 

"A.  I  say  that  it  has  been  in  general  use  a  great  deal 
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where  I  have  worked,  and  I  have  seen  it  done  for  a  num- 
ber of  years,'' 

Again  he  said:  ^'I  don't  say  it  is  in  general  use 
throughout  the  country,  because  I  haye  not  worked  in 
all  the  shops." 

A.  W.  Rivette  was  asked : 

^'Q.  When  is  this  sounding  test  applied  in  refer^ic^ 
to  putting  a  wheel  on  the  mandrel  preparatory  to  oper- 
ating it? 

^^A.  Well,  the  foreman,  or  man  putting  it  on,  is  the 
man  that  should  make  the  test  himself. 

'^Q.  Now,  Mr.  Rivette,  is  the  sounding  test  or  hammer 
test  a  customary  or  usual  test  in  well  regulated  and 
well  managed  machine  shops? 

"A.  In  all  shops  where  I  have  e[ver  been  employed,  I 
have  always  used  that  test  When  I  have  been  employed 
in  any  large  concern,  they  have  always  had  an  exper- 
ienced foreman  in  charge  of  the  shops,  and  that  test  has 
always  been  applied. 

"Q.  Do  you  know  of  any  well  managed  or  well  regu- 
lated machine  shops  that  do  not  use  that  sounding  test? 

^'A.  Well,  I  can't  say  that  all  machine  shops  use  that 
test. 

"Q.  I  mean  all  well  managed  and  well  regulated  ma- 
chine  shops? 

"A.  Well,  that  is  a  question  I  cannot  answer,  for  the 
reason  that  I  do  not  know  what  tests  other  machine 
shops  or  other  men  may  have  applied  for  determining 
about  a  wheel;  but,  in  all  the  shops  in  the  North  and 
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East  where  I  haye  been  employed,  they  have  always  used 
that  test'' 

W.  H.  Sogers,  who  has  been  a  machinist  for  forty 
years,  testifies: 

^'I  have  used  that  sounding  test  for  years  on  every 
emery  wheel  I  have  used. 

'^Q.  Is  that  sounding  or  hammer  test  a  customary  or 
usual  test  in  well  managed  and  well  regulated  shops? 

''A.  I  always  do  it,  but  don't  know  whether  it  is  a  fact 
or  not" 

Counsel  for  defendant  objected  to  the  witness  testify- 
ing to  what  he  had  done.  Objection  sustained  by  the 
•court 

W.  A.  Fergus,  who  has  been  a  machinist  for  thirly-five 
years,  testifies: 

**Well,  I  usually  test  a  wheel  before  I  put  it  on ;  ex- 
amine it  for  any  cracks,  to  see  whether  or  not  it  is  solid. 
I  usually  do  that  by  suspending  it,  and  then  tapping  it 
with  some  heavy  instrument,  and  listen  to  the  sound. 

^'Q.  Do  you  know  whether  the  sounding  test  or  the 
hammer  test  is  the  test  that  is  ordinarily  used  in  well 
regulated  and  well  managed  machine  shops  where  emery 
wheels  are  used? 

''A.  Well,  to  some  extent  it  is.  In  some  instances 
there  might  be  defects  that  might  require  something 
elsa 

"Q.  Is  it  not  generally  used? 

"A.  Yes ;  as  far  as  I  have  noticed. 

'^^Q.  Does  that  extend  to  all  you  have  noticed? 
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"A.  Yes,  sir." 

August  Lieneweber.    Witness  was  a^ed : 

^^Q.  From  your  experience  in  well  managed  and  weU 
regulated  machine  shops,  is  this  sounding  test  one  that 
is  usually  applied  to  an  emery  wheel? 

"A.  I  would  not  pick  up  that  wheel  and  use  it —  I 
would  not  put  it  on  and  use  it  without  testing  it  Yes  ; 
I  test  the  wheel  before  I  put  it  on  the  mandrel.  You 
can't  tell  a  good  wheel  by  looking  at  it  So  you  have 
got  to  try  it  and  test  it  before  you  put  it  on. 

'^Q.  Is  that  test  applied  frequently  by  m^i  em- 
ployed in  machine  shops? 

"A.  Well,  in  my  own  shops.  I  don't  know.  I  see  so 
many  of  them  use  it;  but  I  have  used  it  in  all  the  shops  I 
have  been  dealing  with,  and  whenever  I  put  wheels  on. 

^^Q.  Is  it  not  a  fact  that  this  test  is  the  one  in  use  in 
those  shops  where  you  have  been  and  where  you  have 
worked  as  a  machinist? 

"A.  Yes,  sir. 

"Q.  Do  you  know  of  any  shops  where  it  is  not  used? 

^^A.  I  do  not  know.  I  never  worked  in  all  the  shops 
here  in  town,  but  in  two  of  the  shops  here  I  know  that 
every  emery  wheel  that  I  put  on  I  test  it  that  way.  I  was 
the  toolmaker,  and  when  I  put  them  on  I  test  them  in 
that  way,  and  also  test  them  to  see  if  they  were  trua" 

Ous  Krause:    ^^  I  always  apply  the  sounding  test''^ 

A.  C.  Jeffrey : 

"Q.  Now,  I  will  afik  you,  Mr.  Jeffrey,  whether  it  i» 
customary,  in  shops  in  which  you  have  worked,  to  apply 
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that  soUnding  test  to  emery  wheels  before  patting  them 
on  the  mandrels  and  using  them? 

"A.  Yes;  they  always  do  that  before  they  put  them 
on. 

"Q.  What  is  the  purpose  of  that  test,  Mr.  Jeffrey? 

"A.  To  And  whether  they  were  defective,  or  not,  in 
any  way.'' 

George  W.  Morgan.  Witness  says:  "I  could  not 
state  for  all  shops,  but  I  have  seen  shops  where  they  did 
test  wheels  in  that  way.  I  have  tried  that  test  myself^ 
and  it  always  discloses  the  crack  or  imperfection  of  the 
wheel.'* 

We  are  constrained  to  believe,  from  this  review  of  the 
plaintiff^s  testimony,  there  is  material  evidence  to  sup- 
port his  theory  that  this  sounding  test  was  in  very  gen- 
eral use  throughout  the  country,  or  at  least  sufficient  evi- 
dence from  which  a  jury  might  legitimately  infer  there 
was  such  a  test  in  common  use. 

While  it  is  impossible,  in  the  nature  of  things,  for 
witnesses  to  testify  of  their  own  knowledge  that  a  ma- 
jority of  those  engaged  in  the  business  practice  a  par- 
ticular test,  yet,  where  it  is  shown  that  a  large  number 
of  persons  in  different  sections  of  the  country  are  ac- 
customed to  apply  that  test,  it  is  admissible  for  the  jury, 
by  a  process  of  induction,  to  infer  that  the  practice  is  in 
common  or  general  use.  It  is  competent  to  establish 
the  generality  of  a  custom  by  the  evidence  of  witnesses 
who  testify  from  knowledge  what  the  custom  is,  or  by 
proving  facts  from  which  it  may  be  inferred  that  the 
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custom  is  in  very  general  or  common  use  throughout 
the  country.  We  think,  uiK>n  the  testimony  offered  in 
this  case,  the  jury  were  well  warranted  in  inferring  that 
the  sounding  test  was  in  very  general  use  throughout 
the  country,  although  the  eyidence  fell  short  of  estab- 
lishing afl&rmatiTely  that  a  majority  of  those  engaged  in 
the  business  actually  practiced  the  test. 

It  is  insisted  on  behalf  of  the  plaintiff  in  ^ror  that 
the  utter  worthlessness  of  the  sounding  test  to  discover 
fractures  in  an  emery  wheel  which  are  not  discernible 
to  the  naked  eye  was  demonstrated  on  the  trial  by  cer- 
tain experiments  made  by  ezp^t  witnesses.  One  of  the 
wheels  so  submitted  to  the  expert  witnesses  was  a 
cracked  wheel,  which  had  been  obtained  by  defendant 
company  from  the  manufacturer  to  be  used  in  making 
this  test  It  is  insisted  that  every  one  of  plaintiff's  ex- 
pert witnesses,  without  hesitation,  pronounced  this  a 
sound  wheel.  (Counsel  for  defendant  in  error  insisted 
that  this  test  was  unfair,  for  the  reason  that  this  cracked 
wheel  had  received  its  fracture  before  it  was  subjected 
to  the  heat  process,  and  was  afterwards  baked.  The  in- 
sistence is  that  it  was  not  a  wheel  which  had  received 
its  crack  after  it  had  been  manufactured,  but  that  the 
crack  had  been  baked  in  the  wheel.  It  is  insisted  that 
the  parts  being  melted  together  again  by  intense  heat^ 
and  vitrified,  would  restore  the  sound.  The  evidence 
establishes  that  this  wheel  used  in  the  test  was  cracked 
when  they  put  the  wheel  back  and  baked  it.  In  othtf 
words,  it  was  an  old  crack,  and  afterwards  baked  into 
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the  wheel.  It  was  not  a  crack  in  the  wheel  which  re- 
sulted from  usaga  It  is  probably  true,  as  insisted  by 
counsel  for  defendant  in  error,  that  a  fairer  test  of  the 
utility  and  efficiency  of  the  sounding  test  would  have 
been  its.application  to  a  wheel  whidi  had  received  a  frac* 
ture  after  its  manufacture.  However,  these  experiments 
were  made  under  the  observation  of  the  jury,  and  doubt- 
less were  given  due  weight  in  the  consideration  of  the 
case. 

This  disposes  of  the  main  question  presented  on  the 
assignment  in  this  court  The  remaining  assignments 
of  error  have  all  been  considered,  but  no  reversible  error 
found.    Affirmed, 


IV  Tenn— 89 
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BoBCHEs  &  Co.  V.  Arbuckle  Bros. 
{Knoxt'ille.     September  Term,  1903.) 

1.  BBS  ADJUOIOATA.    Puol  evidenee  is  mfmlsathto  to  show 
issue  tried  snd  determined,  when. 

Parol  evidence  is  admissible  to  show  the  fact  of  issue  tried  and 
determined  by  the  judgment  rendered  by  a  Justice  of  the  peace, 
and  in  a  court  of  record,  where  the  Judgment  Is  general  and  un- 
certain, or  silent  on  the  point,  or  does  not  actually  adjudge  a 
Question  appearing  prisia  facie  to  be  adjudged  or  settled.  {Po^t, 
pp.  509-611.) 

Cases  cited  and  approved:  Estill  v.  Taul,  2  Ter.,  467,  469-471; 
Warwick  v.  Underwood,  3  Head,  238;  Williams  v.  Hollingsworth, 
5  Lea,  368;  Fowlkes  v.  State,  14  Lea,  14;  State  v.  Bank,  ^ 
Tenn.,  691. 

2.  SAKS.    Same.    Burden  on  party  pleading  to  show  question 
not  appearing  in  judgment  or  only  prima  facie  appealing. 

Where  the  record  gives  no  intimation  whether  a  particular 
matter  was  determined  or  not,  it  is  incumbent  upon  the  party 
alleging  that  the  matter  was  settled  by  former  adjudication  to 
support  his  allegation  by  evidence  aliunde,  and  where  it  appears 
prima  fade  that  the  question  was  adjudicated,  but  the  record 
does  not  show  that  it  was  actually  done,  parol  evidence  is  al- 
ways admissible  to  show  the  facts.     {Post,  p.  610.) 

Case  cited  and  approved :    Fowlkes  v.  State,  14  Lea,  14. 

3.  SAKE.    Opinion  of  court  examined  to  determine  what  was 
decided  where  Judgment  is  silent. 

Where  the  Judgment  is  silent  upon  the  point,  the  opinion  of  the 
court  may  be  looked  to.  in  connection  with  the  decree  or  Judg- 
ment, for  the  purpose  of  determining  what  was  really  decided 
by  the  court,  and  intended  to  be  adjudged.     {Post,  pp,  610-611.) 

Case  cited  and  approved:    State  v.  Bank,  96  Tenn.,  691. 
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4.  SAME.  Peremptory  6haxge  and  direction  of  federal  circuit 
Jndge  not  disregarded  by  Jury  !■  res  ad]udicata  on  the 
question. 

Where  the  presiding  judge  In  the  federal  circuit  court,  exercis- 
ing his  right  according  to  the  practice  obtaining  in  federal 
tribunals,  peremptorily  charges  the  jury  on  the  facts,  and  di- 
rects a  particular  verdict  on  a  certain  issue,  the  effect  of  such 
direction,  unless  the  jury  shall  disregard  it  and  find  in  oppo- 
sition thereto,  is  a  decision  on  the  particular  point  in  favor  of 
the  party  for  whom  the  direction  is  given,  and  operates  as  rett 
adjudicaia  on  that  point  (Post,  pp.  501,  505,  609,  611,  613.) 
6.  SAMB.  No  estoppel  to  rely  upon,  because  of  pleadings  and 
evidence,  and  theories  of  fact  and  law.  • 

A  party  is  not  estopped  by  his  pleadings  and  evidence,  and  theo- 
ries of  fact  and  law,  which  are  composed  and  settled  by  the 
judgment,  and  when  so  settled  the  adjudication  is  binding  upon 
both  parties,  and  is  available,  in  its  full  force,  to  each,  regard- 
less of  the  constructions  which  they  respectively  championed 
while  the  battle  was  in  progress.     (Post,  p,  512.) 

6.  TENDBBb    Of  property  in  suit  for  its  price  means  what. 
Where  the  plaintiff  in  an  action  for  the  price  of  property  sold 

avers  in  his  declaration  that  part  of  the  property  was  delivered, 
and  "tenders"  the  balance,  the  "tender"  simply  means  that 
plaintiff  expresses  in  his  declaration  his  readiness  and  willing- 
ness to  perform  his  part  of  the  contract.  {Poat^  pp.  501,  612- 
513.) 

7.  SAMS.    Same.    No  pleadings  by  defendant  that  will  enable 
the  court  to  direct  delivery. 

Where,  in  an  action  for  the  price  of  property  sold,  the  plaintifF 
"tenders"  the  property  in  his  declaration,  there  are  no  plead- 
ings that  can  be  filed  by  the  defendant  in  the  case  that  would 
enable  the  court  to  direct  a  delivery  of  the  undelivered  property 
whose  delivery  was  so  tendered.  {Pwtt,  p,  512.) 
8.  SAKE.  Same.  Same.  Failure  to  so  plead  does  not  estop  him 
to  sue  for  price  paid  for  undelivered  property,  when. 

Defendant's  failure  to  file  pleadings  to  obtain  possession  of  prop- 
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erty  tendered  by  plaintiff  in  his  declaration  for  its  price  does 
not  estop  him,  after  verdict  and  judgment  in  his  favor  >apon 
his  plea  of  payment,  to  sue  for  and  recover  the  price  of  the  un- 
delivered property  so  paid  by  him,  for  no  such  pleadings  can 
be  filed.     {Post,  pp.  505,  512-513.) 

9.  CHANOEBY  PLEADHTQ.  Bill  to  set  aside  a  ludgment  for 
fraud  must  allege  tacts  and  not  mere  conclusions. 
A  bill  to  set  aside  a  judgment  because  "fraud,  surprise,  mistake, 
and  accident;"  with  general  allegations  of  fraud,  and  without 
any  sufficient  allegations  of  facts  showing  the  fraud  will  be  dis- 
missed upon  demurrer.     {Post,  pp.  604-505.) 

10.  SSTOPPEL.    Burden  on  party  invoking  it. 
▲B*a  general  rule,  the  burden  of  establishing  an  estoppel  Is  by 
law  cast  upon  him  who  invokes  it     {Post,  p.  510.) 

Case  cited  and  approved.    Fowlkes  v.  State,  14  Lea,  14. 


PROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. 
Joseph  W.  Sneed^  Chancellor. 

Samuel  G.  Shields^  for  complainants. 

Sansom  &  Welgker^  for  defendants.. 


Mr  Justice  Neil  delivered  the  opinion  of  the  Court 

On  the  sixth  day  of  August,  1900,  Arbuckle  Bros, 
brought  a  suit  in  the  United  States  circuit  court  at 
Enoxyille  against  Borches  &  Co.  to  recover  from  them 
15,750,  alleged  to  be  due  for  Ave  hundred  cases  of  coffee 
which  it  was  averred  Borches  &  Co.  had  bought,  and  had 
failed  to  pay  for. 
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The  declaration  in  that  case  allied,  in  snbstance,  that 

Arbnckle  Bros,  had  sold  to  Borches  &  Co.  the  five  hun- 
dred cases  of  coffee  referred  to,  at  the  price  stated,  had 
delivered  fonr  hundred  and  twenty  cases,  and  were 
ready  and  willing,  or,  as  expressed  in  the  declaration, 
"tendered,"  the  remaining  eighty  cases :  that  none  of  the 
contract  price  had  been  paid ;  and  that  the  whole  of  the 
95,750  was  due  and  owing. 

The  defendants  to  that  case,  Borches  &  Co.,  pleaded 
non  assumpsit,  nil  debet,  and  payment. 

Upon  these  issues  the  cause  was  brought  to  a  hearing 
in  the  United  States  circuit  court  His  honor.  Judge 
Clark,  presiding  in  that  court,  exercising  his  rights  ac- 
cording to  the  practice  obtaining  in  federal  tribunals, 
peremptorily  charged  the  jury  that  the  testimony  showed 
that  Arbuckle  Bros,  had  sold  to  Borches  &  Co.  the  five 
hundred  cases  of  coffee,  and,  in  effect,  settled  this  issue 
against  Borches  &  Co.  and  in  favor  of  Arbuckle  Bros. ; 
saying  to  the  jury  that  the  eividence  was  such  that,  if 
they  should  come  to  a  different  conclusion  upon  this  is- 
sue, he  would  have  to  disregard  their  finding. 

His  honor,  Judge  Clark,  however,  did  submit  to  the 
jury,  as  raising  doubtful  questions  of  fact,  the  matters 
arising  upon  the  issues  of  nil  debet  and  payment  Bear- 
ing upon  these  issues,  there  was  evidence  tending  to  show 
that  Borches  &  Co.  had  paid  the  whole  sum  in  contro- 
versy, f  5,750,  to  one  Gaut,  as  the  agent  of  Arbuckle 
Bros.  There  was  also  evidence  tending  to  show  that 
the  money  was  paid  to  Gaut  in  his  individual  character. 
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and  not  as  agent  Judge  Clark  left  it  to  the  jury  to  say 
whether  the  money  had  been  paid  to  Gaut  individually, 
or  as  the  agent  of  Arbuckle  Bros. ;  expressing  his  opin- 
ion, however,  to  the  jury,  that  the  payment  had  been 
made  to  Gaut  as  agent 

He  also  submitted  to  the  jury,  under  the  issues  of  nil 
debet  and  payment,  the  question  as  to  whether  Gaut  had 
authority  to  receive  payment  for  Arbuckle  Bros.,  as  their 
agent  and  representative ;  it  having  been  insisted  on  be- 
half of  Arbuckle  Bros,  that  Gaut  was  only  a  sales  agent, 
and  not  entitled  to  collect,  and  that  this  fact  was  known 
to  Borches  &  Co. ;  and,  on  the  other  hand,  it  having  been 
insisted,  in  behalf  of  Borches  &  Co.  that  Gaut  was  a  gen- 
eral agent,  with  authority  not  only  to  sell,  but  to  collect 
aa  well. 

Under  the  charge  of  the  court,  the  jury  returned  a  gen- 
eral verdict  finding  ^^the  issues  in  favor  of  the  defendants 
and  against  the  plaintiffs.''  Judgment  was  rendered  on 
this  verdict  in  favor  of  Borches  &  Co.  and  against  Ar- 
buckle Bros,  for  the  costs  of  the  cause  on  March  26^ 
1901. 

On  appeal  to  the  circuit  court  of  appeals  at  Cincinnati, 
the  foregoing  judgment  was  affirmed. 

On  March  11, 1902,  after  this  judgment  of  affirmance, 
the  present  suit  was  brought  in  the  chancery  court  of 
Knox  county  to  recover  the  price  of  the  eighty  cases  of 
coffee  which  had  been  paid  for,  but  had  not  been  de- 
livered. The  bill  set  out  fully  the  foregoing  proceedings 
in  the  federal  court,  and  pleaded  the  judgment  therein 
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aa  res  adjudicata.  It  also  alleged,  in  terms,  a  purchase 
by  Borches  &  Co.  of  five  hundred  cases  of  coffee,  at  |5,- 
750,  from  Arbuckle  Bros.,  the  payment  to  the  latter  of 
the  purchase  price,  the  delivery  of  only  four  hundred  and 
twenty  cases,  and  the  failure  to  deliver  the  remaining 
eighty  cases. 

Arbuckle  Bros,  filed  an  answer  in  which  they  denied 
that  they  had  ever  made  a  sale  of  five  hundred  cases  of 
coffee  to  Borches  &  Co.,  or  that  they  had  delivered  four 
hundred  and  twenty  cases,  or  that  they  had  ever  re- 
ceived any  payment  from  Borches  &  Co. 

After  putting  in  this  general  denial,  they  then  averred 
that  Borches  &  Co.  had  bought  the  coffee  from  their 
agent,  Gaut,  individually;  that  Borches  &  Co.  had  cor- 
rupted this  agent,  and  had  misled  them  by  false  state- 
ments, and  that  they  did  not  know  what  the  real  facts 
were  until  they  heard  the  testimony  in  the  federal  court 
case;  and  that  a  fraud  was  thus  practiced  upon  them. 
They  alleged  that,  by  corrupting  this  agent,  Borches  & 
Co.  had  fraudulently  gotten  possession  of  the  five  hun- 
dred cases  of  coffee,  and  had  never  paid  for  them.  They 
therefore  sought  by  cross  bill  to  recover  against  Borches 
&  Co.  a  judgment  for  |5,750,  the  value  of  the  five  hundred 
<*ases  of  coffee.  This  pleading  likewise  asked  that  the 
federal  court's  judgment  be  set  aside  because  of  "fraud, 
surprise,  mistake,  and  accident." 

Arbuckle  Bros,  also  insisted  in  their  pleading  that 
Borches  &  Co.  could  in  no  event  recover  the  value  of  the 
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eighty  cases  of  coffee,  because  they  had  declined  to  re- 
ceive these  eighty  cases  when  tendered,  and  also  because 
they  had  denied  purchasing  the  coffee  at  all. 

In  the  cross  bill,  Arbnckle  Bros,  prayed  for  a  decree 
adjudging  Borches  &  Co.  their  debtors  for  the  four  hun- 
dred and  twenty  cases  of  coffee,  or  |11.50  i>er  case; 
also  that  it  be  adjudged  that  the  proceedings  in  the  fed- 
eral court  case  were  not  res  adjudicata  in  every  respect, 
or,  if  the  judgment  in  that  case  should  be  held  res  adjudi- 
cata,  then  that  it  be  set  aside  on  the  ground  of  fraud, 
accident,  and  mistake. 

To  this  cross  bill  Borches  &  Co.  filed  a  demurrer,  mak- 
ing the  point  that  the  judgment  in  the  federal  court  case 
was  res  adjudicata  upon  the  claim  put  forward  for  the 
recovery  of  the  price  for  the  four  hundred  and  twenty 
cases.  They  also  demurred  to  so  much  of  the  bill  as 
sought  to  set  aside  the  judgment  in  the  federal  court 
because  no  sufficient  allegations  of  fraud  were  made  in 
the  cross  bill. 

The  chancellor  sustained  both  grounds  of  demurrer 
filed,  as  above  stated,  to  the  cross  bill.  He  sustained 
the  original  bill  of  Borches  &  Co.,  and  granted  them  a 
judgment  against  Arbnckle  Bros,  for  |920,  the  contract 
price  of  the  eighty  cases  of  coffee,  together  with  interest 
from  the  filing  of  the  bill,  |77;  in  all,  f997. 

From  the  foregoing  decree  Arbnckle  Brosi  prayed  and 
obtained  an  appeal.  The  case  was  tried  by  the  court  of 
chancery  appeals,  and  in  that  court  the  decree  of  the 
chancellor  was  reversed  in  so  far  as  it  directed  a  judg- 
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ment  in  favor  of  Borches  &  C!o.  for  the  $997.  In  other 
respects  it  was  affirmed.  From  that  decree  both  parties 
have  appealed  to  this  court 

In  the  opinion  filed  by  the  conrt  of  chancery  appeals 
only  a  passing  notice  is  given  to  the  appeal  prosecuted 
by  Arbuckle  Bros,  in  respect  of  the  chancellor's  disposi- 
tion of  tiie  cross  bill,  the  court  being  clearly  of  the  opin- 
ion that  that  claim  was  concluded  by  the  judgment  in 
the  federal  court;  and  really  no  serious  contention  is 
made  to  the  contrary  in  this  court,  as,  indeed,  there  could 
not  be.  The  conclusion  of  the  court  of  chancery  appeals 
upon  this  point  is  so  manifestly  sound  that  we  need  not 
consume  any  further  time  in  considering  it. 

The  real  controversy  arises  over  the  claim  preferred 
by  Borches  &  Co.  to  recover  |920  and  interest  for  the 
eighty  cases  of  coffee  undelivered. 

The  court  of  chancery  appeals  considered  this  matter 
in  two  aspects.  The  first  standpoint  from  which  the 
controversy  is  viewed  is  as  to  whether  Borches  &  Co.  are 
entitled  to  the  benefit  of  res  ad  judicata  as  to  the  question 
of  there  having  been  a  sale  to  them  by  Arbuckle  Bros, 
of  five  hundred  cases  of  coffee.  The  second  view  con- 
sidered is  whether  Borches  &  Co.  are  estopped  by  their 
pleadings  and  their  testimony  in  the  federal  court  case. 

The  first  of  these  controversies  was  determined  against 
Borches  &  Co.  on  grounds  to  be  presently  stated,  and  the 
second  was  also  determined  against  them. 

In  considering  the  second  question,  the  court  of  chan- 
cery appeals  held,  in  substance^  that  Borches  &  Co. 


50«  TENNESSEE  REPORTS.  [Vol.  Ill 

Borches  ft  Co.  v.  Arbuckle  Bros. 

were  estopped  by  their  pleas  to  the  effect  that  no  such 
sale  had  been  made  as  that  alleged  in  the  declaration 
in  the  federal  court  case.  They  also  recited  the  testi- 
mony given  by  Mr.  Borches  in  that  case,  and  based  on 
this  an  estoppel.  They  found  that  Mr.  Borches  had 
stated  the  real  facts  of  the  transactions  with  substantial 
accuracy  (the  facts  on  which  the  federal  court  baaed  its 
finding  that  there  had,  indeed,  been  a  contract  of  sale), 
but  that  he  so  construed  the  facts  set  forth  in  his  testi- 
mony as  to  give  them  the  color  of  a  contract  made  be- 
tween himself  and  the  agent  personally  (that  is,  between 
him  and  Mr.  Gaut) ,  or,  in  other  words,  that  Mr.  Borches, 
in  his  testimony,  construed  the  facts  testified  to  by  him 
to  mean  that  he  had  made  the  purchase  from  Mr.  Oaut 
personally,  rather  than  from  him  as  the  agent  of  Ar- 
buckle Bros. 

The  court  of  chancery  appeals  also  referred  to  a  letter 
which  Borches  &  Co.  wrote  to  Arbuckle  Bros,  before  the 
litigation  b^an  in  the  federal  court,  this  letter  being  to 
the  effect  that  Borches  &  Co.  had  bought  the  coffee  from 
Mr.  Oaut  personally.  That  court  says  that  probably 
this  of  itself  would  be  sufficient  to  operate  as  an  es- 
toppel. 

In  connection  with  these  three  matters  of  estoppel, 
there  appears  in  the  opinion  of  the  court  of  chancery  ap- 
peals  a  very  able  and  learned  discussion  of  estoppel  of 
this  character. 

But  in  the  view  we  take  of  this  case,  we  need  not  go 
into  these  matters  at  alL 
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We  think  the  fundamental  error  in  the  opinion  filed 
by  the  court  of  chancery  appeals  was  in  failing  to  give 
any  weight  to  the  action  of  his  honor  the  circuit  judge, 
sitting  in  the  federal  court,  in  disposing  of  the  issue 
raised  upon  the  fact  of  the  sale  of  the  five  hundred  cases 
of  coffee  to  Borches  &  Co. 

We  repeat  that  portion  of  the  facts  found  by  the  court 
of  chancery  appeals  which  bears  upon  this  immediate 
point. 

That  court  says:  "When  the  United  States  circuit 
judge  gave  the  charge  to  the  jury,  exercising  his  power 
to  do  so,  he  peremptorily  charged  them  that  the  proof 
showed  that  Arbuckle  Bros,  had  sold  to  Borches  &  Co. 
the  five  hundred  cases  of  coffee,  and,  in  effect,  settled 
this  issue  against  Borches  &  Co.  and  in  favor  of  Arbuckle 
Bros.,  saying  to  the  jury  that  the  proof  was  such  that,  if 
they  were  to  come  to  a  different  conclusion  upon  this 
issue,  he  would  have  to  disregard  their  finding  and  set 
it  aside. 

"The  United  States  circuit  judge,  however,  did  sub- 
mit to  the  jury,  as  a  doubtful  question  of  fact,  the  issue 
of  nil  debet  and  payment  He  left  it  to  the  jury  to  say 
whether  or  not  the  money  received  from  the  bank  on  the 
discounted  note  was  turned  over  to  Gaut  individuallv,  or 
as  the  agent  of  Arbuckle  Bros. ;  expressii\g,  however,  to 
the  jury,  his  opinion  that,  under  tlie  facts,  it  was  turned 
over  to  Gaut  as  agent.  He  also  submitted  to  the  jury, 
under  the  issue  of  nil  dehet  and  payment,  the  question 
as  to  whether  or  not  Gaut  had  authority  to  receive  pay- 
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ment  for  Arbuckle  Bros.  aB  their  agent  and  representa* 
tive;  it  being  insisted  on  b^alf  of  Arbuckle  Bros.,  in 
the  argument,  that  Gaut  waB  only  a  sales  agent,  and  not 
entitled  to  collect,  and  that  this  fact  was  known  to 
Borches  &  Co. ;  and,  on  the  other  hand,  it  being  insisted 
that  Oaut  was  a  general  agent,  with  authority  not  only 
to  sell,  but  to  collect 

''Under  the  charge  of  the  court,  the  jury  returned  a 
general  verdict  finding  the  issues  in  favor  of  the  plain- 
tiffs, whereupon  judgment  dismissing  the  case,  and  ren- 
dering a  judgment  for  costs  against  Arbuckle  Bros,  and 
sureties,  was  entered." 

It  is  clear  from  this  recital  of  what  waB  done  in  the 
federal  court  that  there  was  an  issue  between  the  pres- 
ent complainants  and  the  present  defendants  as  to 
whether  there  had  been  a  sale  of  the  five  hundred  cajses 
of  coffee  made  by  Arbuckle  Bros,  to  Borches  &  Co.,  and 
that  this  issue  was  found  in  favor  of  Arbuckle  Bros.; 
that  is,  it  was  settled  in  that  case  that  Arbuckle  Bros, 
had  sold  to  Borches  &  Co.  five  hundred  cases  of  coffee, 
and  (referring  to  the  term  of  the  declaration)  had  de- 
livered four  hundred  and  twenty  of  these  cases,  leavii^ 
undelivered  eighty  cases. 

It  was  also  determined  in  that  case,  under  the  other 
issues,  that  Borches  &  Co.  had  paid  to  Arbuckle  Broa 
the  price  of  these  five  hundred  cases. 

In  the  opinion  of  the  court  of  chancery  appeals,  a 
point  is  made  upon  the  fact  that  the  jury  responded  only 
to  the  issue  of  nil  debet  and  payment.   It  is  said  th^ 
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did  not  resi>ond  to  the  issue  as  to  whether  there  had  been 
a  contract  made,  and  the  goods  deliyered.  It  is  said 
that  when  the  jury  brought  in  their  verdict  that  they 
found  the  issues  in  favor  of  the  defendants  to  that  case, 
Borches  &  C!o.,  it  meant  only  the  issues  of  nil  debet  and 
payment.  The  court  of  chancery  appeals  held  that  the 
charge  of  the  court  could  not  be  looked  to  for  the  pur- 
pose of  determining  this  matter. 

We  think  this  a  mistaken  view.  Under  the  practice 
in  the  federal  court,  a  circuit  judge  has  the  right  to  give 
such  a  direction  to  the  jury  as  was  given  in  the  case  re- 
ferred to;  and  the  effect  of  such  a  direction,  unless  the 
jury  disregard  it  and  find  in  opposition  thereto,  is  a 
decision  upon  the  particular  point  in  favor  of  the  party 
for  whom  the  direction  is  given. 

There  is  a  conflict  of  authority  as  to  whether  matters 
aliunde  can  be  looked  to  for  the  purpose  of  determining 
the  exact  scope  of  a  judgment  under  a  plea  of  res  adjudi- 
cata.  That  controversy  has,  however,  in  this  State,  been 
long  settled  in  favor  of  the  right  to  look  to  such  matters 
aliunde. 

In  Estill  V.  Taul,  2  Yerg.,  467,  469-471,  24  Am.  Dec., 
498,  it  is  held  that  where  judgment  has  been  rendered 
by  a  justice  of  the  peace,  and  in  courts  of  record,  where 
the  judgment  is  general,  parol  evidence  is  admissible  to 
show  the  fact  of  issue  tried. 

In  WaruAck  v.  Underwood,  3  Head,  238,  75  Am.  Dec., 
767,  it  was  held  that  where  the  former  judgment  was 
general  and  uncertain,  parol  evidence  was  admissible 
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to  show  what  was  involved  in  the  issue  and  settled  by  the 
judgment  In  that  case  the  parties  were  permitted  to 
show  that  in  the  former  suit  the  location  of  a  certain 
line,  by  marks,  acquiesced  in,  variant  from  the  calls  of 
the  deeds,  was  tried  and  passed  upon  by  the  jury,  in 
favor  of  Warwick,  upon  a  proper  plea  involving  thai 
issue,  and  consequently  that  fact  was  held  to  be  settled 
in  the  general  verdict  and  judgment 

In  Williama  v.  Hollingaworth,  5  Lea,  358,  it  was  held 
that  it  was  the  duty  of  the  court  to  construe  a  decree  in 
a  chancery  cause  for  the  purpose  of  ascertaining  exactly 
what  was  decided. 

In  Foiolkes  v.  State,  14  Lea,  14,  the  court  said :  "As 
general  rule,  the  onus  of  establishing  an  estoppel  is  by 
law  cast  upon  him  who  invokes  it.  Freeman  on  Judg- 
ments, section  276.  ^There  can  be  no  doubt,'  says  Mr. 
Freeman,  'that  in  all  cases  in  which,  from  the  record 
alone,  no  intimation  is  given  whether  a  particular  mat^ 
ter  has  been  determined  or  not,  it  is  incumbent  upon  the 
party  alleging  that  the  matter  has  been  settled  by  for- 
mer adjudication  to  support  his  all^ation  by  evidence 
aliunde.  Parol  evidence  is  always  admissible  to  show 
the  facts,  even  if  it  appear  prima  facie  that  the  question 
has  been  adjudicated,  when  the  record  does  not  show  that 
it  was  actually  settled.* " 

In  State  v.  Bank  of  Commerce^  96  Tenn.,  591,  36  8. 
W.,  719,  it  was  held  that  the  opinion  of  the  court,  where 
the  judgment  was  silent  upon  the  point,  might  be  looked 
to  for  the  purpose  of  determining  what  was  really  de- 
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cided  by  the  court,  and  intended  to  be  adjudged.  In 
that  case  the  decree  adjudged  that  shares  of  stock  of  the 
bank  in  the  hands  of  the  shareholders  were  subject  to 
general  taxation.  In  the  decree  no  reference  was  made 
to  the  capital,  nor  did  it,  in  terms,  adjudicate  that  the 
capital  stock  was  not  subject  to  general  or  ad  valorem 
taxation ;  but  the  opinion  then  delivered  went  fully  into 
the  question,  and  it  was  held  that  the  court  had  un- 
doubtedly decided  that  the  capital  stock  was  not  subject 
to  general  taxation.  The  court  said :  "Upon  authority, 
we  think  it  clear  that  we  may  look  to  the  opinion,  in  con- 
nection with  the  decree,  to  ascertain  what  was  intended 
to  be  and  was  by  the  court  decided.^^  Continuing,  the 
court  said :  "We  are  of  the  opinion,  and  therefore  hold, 
that  the  decree  of  the  last  term,  construed  in  connection 
with  the  opinion,  adjudged  that  the  capital  stock  of  the* 
Bank  of  Commerce  was  not  subject  to  general  taxation.*' 
Under  these  authorities,  we  think  there  can  be  no 
doubt  that  the  court  can  look  to  the  direction  that  the 
circuit  judge  gave  to  the  jury,  and  consider  its  effect, 
for  the  purpose  of  determining  what  was  really  settled 
in  that  case.  This  being  done,  we  think  there  can  be  no 
doubt  that  the  point  was  adjudicated  between  these  same 
parties  that  the  five  hundred  cases  of  coffee  had  been 
sold  by  Arbuckle  Bros,  to  Borches  &  Co.,  and  that  only 
four  hundred  and  twenty  of  these  cases  had  been  deliv- 
ered, leaving  eighty  cases  undelivered.  It  was  also 
adjudged  in  that  case  that  the  price  of  the  five  hundred 
cases  had  been  paid. 
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It  results  that  the  complainants  are  entitled  to  re- 
cover the  price  of  the  eighty  cases  undelivered. 

We  do  not  think  it  necessary  to  dwell  upon  the  ques- 
tion whether  Borches  &  Co.  should  be  held  estopped  by 
their  pleadings  and  evidence  in  the  federal  court  case, 
because^  if  it  were  true  that  an  estoppel  should  arise  out 
of  such  matters,  in  respect  of  and  as  against  the  yery 
judgment  pleaded  as  res  adjudicata,  the  operation  of 
judgments  as  adjudications  between  parties  to  the  liti- 
gation would  be  so  narrowed  as  to  be  practically  de- 
stroyed, since  there  are  few  lawsuits  in  which  there  are 
not  contending  theories  of  fact  and  law.  Indeed,  it  is 
these  which  are  composed  and  settled  by  the  judgment. 
When  so  settled,  the  adjudication  is  binding  upon  both 
parties,  and  is  available,  in  its  full  force,  to  each,  re- 
gardless of  the  constructions  which  they  respectfully 
championed  while  the  battle  was  in  progress. 

It  is  insisted  by  defendants  that  complainants  are 
estopped  because  they  did  not  take  some  steps  in  the 
federal  court  to  have  the  eighty  cases  of  coflfee  delivered 
for  the  reason  that,  as  is  stated,  they  were  tendered  in 
the  declaration.  By  this  is  meant  simply  that  Arbuckle 
Bros.,  plaintiffs  in  that  case,  expressed  in  the  declaration 
their  readiness  and  willingness  to  perform  their  part 
of  the  contract  which  they  alleged  they  had  made  with 
Borches  &  Go.  We  are  not  aware  of  any  pleadings  that 
could  have  been  filed  by  Borches  &  Co.  in  that  case  that 
would  have  enabled  the  court  to  direct  a  delivery  of  the 
eighty  cases.     The  substance  of  the  declaration  filed  by 
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Arbuckle  Bros,  was  tliat  they  had  sold  the  five  hundred 
cases  of  coffee  to  Borches  &  Co.,  and  delivered  four  hun- 
dred and  twenty  cases,  and  had  been  paid  for  none  of 
them,  and  that  they  were  ready  and  willing  to  deliver 
the  remaining  eighty  cases  upon  the  payment  of  the 
purchase  money  for  the  whole  five  hundred  cases.  In 
other  words,  in  respect  of  the  eighty  cases,  the  declara- 
tion simply  had,  in  substance,  the  averment  of  a  readi- 
ness and  willingness  on  the  part  of  Arbuckle  Bros,  to 
perform  their  part  of  the  contract. 

In  view  of  the  construction  which  we  have  given  to 
the  proceedings  in  the  federal  circuit  court,  which  we 
believe  to  be  the  only  sound  construction  of  those  pro- 
ceedings, it  seemed  to  follow  necessarily  that  the  decree 
of  the  court  of  chancery  appeals  is  ^roneous,  and  that  of 
the  chancellor  correct,  and  the  chancellor's  decree  must 
be  affirmed. 

Let  a  decree  be  enteral  accordingly. 


Ill  Tenn— 8S 
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Arbugkle  Bros.  v.  MgCutcheon  et  ah 


{Knoxville.    September  Term,  1903.) 


!•  TAXATIOH.  Back  aueasment  by  oounty  oourt  clerk  nrast  set 
out  the  amount  of  taxes  due. 
Where  under  the  statute  providing  for  the  back  or  reassessmeitt 
of  property,  the  county  court  clerk  is  empowered  both  to  bad 
or  reassess  and  to  collect  the  taxes  of  merchants,  in.  order 
that  such  assessment  may  be  valid  it  must  contain  a  state- 
ment of  the  amount  of  taxes  due.     {Past,  pp,  616-519.) 

Statute  cited  and  construed:    Acts  of  1901,  ch.  174,  sec.  31. 

Case  cited  and  approved:    Wilson  v.  Benton,  11  Lea,  &1-65. 

9.    OONSTITUTIONAL  LAW.    The  aasesament  act  of  1901  em- 
braces but  one  subject. 

The  assessment  act  of  1901,  entitled  "An  act  to  provide  more 
just  and  equitable  laws  for  the  assessment  of  revenue  for 
State,  county  and  municipal  purposes/'  etc.,  is  not  uncon- 
stitutional as  containing  a  subject  not  covered  by  the  title  b^ 
reason  of  the  fact  that  it  provides  for  the  appointment  of  rev- 
enue agents  and  prescribes  their  duties.  This  provision  falls 
fairly  within  the  title  of  the  act,  the  general  subject  or  pur- 
pose of  which  is  the  providing  of  revenue.  State,  county  and 
municipal,  and  the  revenue  agents  are  mere  instrumentalities 
to  effectuate  the  general  purposes  of  the  act.  {Post,  pp.  S19- 
620.) 


FROM  HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County.— 
T.  M.  McCoNNELL^  ChanceUor. 
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R.  P.  WooDABD^  for  Arbuckle  Bros. 
Attobney-Genebal  Gates  and  Osoab  T.  Peoples^  for 

« 

McGutcheon. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  brought  to  recover  of  the 
clerk  of  the  county  court  of  Hamilton  county  certain 
taxes  which  the  complainant  paid  him  under  protest 
as  taxes  claimed  by  the  State,  and  also  to  enjoin  the 
clerk  from  proceeding  to  collect  certain  taxes  claimed  by 
the  county  of  Hamilton. 

The  bill  states  three  grounds  of  relief :  First,  that 
complainants  were,  during  the  time  covered  by  the 
assessment  complained  of,  engaged  in  interstate  com- 
merce, and  hence  they  were  not  taxable  as  merchants 
or  otherwise  in  Tennessee,  their  place  of  business  bein^ 
in  the  city  of  New  York;  secondly,  that  the  assessment 
is  void,  because  it  does  not  comply  with  the  statute; 
thirdly,  that  the  act  under  which  the  assessment  was 
made  is  unconstitutional,  because  it  contains  two  sub- 
jects, one  of  which  is  not  covered  by  the  title  or  caption. 

In  the  view  we  take  of  this  matter,  it  is  not  necessary 
that  the  first  point  should  be  considered. 

We  think  the  second  point  is  well  taken. 

The  assessment  complained  of  is  in  the  following 
language : 
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<<In  re  the  Back  Assessment  of  Arbuckle  Bros.  Coffee 

Co. 
"Before  J.  N.  McCutcheon,  County  <3ourt  Clerk. 

"In  the  matter  of  the  back  assessment  of  Arbuckle 
Bros.  Coffee  Co.  for  the  years  1899, 1900, 1901,  and  1902, 
said  Arbuckle  Bros,  were  cited  to  appear  on  the  third 
day  of  May,  1902,  and  which  by  consent  was  continued 
until  the  seventeenth  day  of  May,  1902,  and  to  show 
cause  why  the  average  stock  carried  by  said  Arbuckle 
Bros.  Coffee  Co.  for  doing  a  mercantile  business  in 
Hamilton  county.  State  of  Tennessee,  for  said  years 
should  not  be  assessed  upon  complaint  and  information 
by  John  D.  Caldwell,  State  revenue  agent  of  Tennessee. 
And  the  said  Arbuckle  Bros,  hawng  appeared  by  agent 
and  counsel,  and  a  full  and  complete  hearing  of  the 
matter  being  had  upon  the  motion  of  said  John  D.  Cald- 
well, revenue  agent,  the  citation  issued  thereon,  the  plea 
of  said  Arbuckle  Bros,  and  all  the  proof  introduced  and 
the  condition  and  character  of  the  business  of  said 
Arbuckle  Bros,  being  examined  into,  I  am  of  the  opinion 
that  said  Arbuckle  Bros,  have  been  and  are  now  doing 
a  mercantile  business  and  have  not  paid  a  mercantile 
tax  for  the  years  1899,  1900,  and  1901. 

"I  therefore  find  that  said  Arbuckle  Bros.  Coffee  Co. 
are  liable  for  a  mercantile  tax,  and  that  a  reasonable 
assessment  of  the  average  stock  carried  for  the  year  1899 
would  be  one  thousand  ((1,000)  dollars;  for  the  year 
1900,  one  thousand  ((1,000)  dollars;  for  the  year  1901, 
one  thousand  ((l^OOO)  dollars. 
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^^I  therefore  back  aasess  said  Arbuckle  Bros,  for  the 
year  1899,  on  a  valuation  of  one  thousand  (|1,000.00) 
dollars ;  for  the  year  1900,  on  a  valuation  of  one  thous- 
and (f  1,000)  dollars;  for  the  year  1901,  on  a  valuation 
of  one  thousand  (f  1,000)  dollars.  This  twenty-fourth 
day  of  May,  1902. 

"J.  N.  McCutcheon,  County  Court  Clerk." 

This  assessment  is  void  in  that  it  does  not  contain  a 
statement  of  the  amount  of  taxes  due.  This  is  required 
under  a  true  construction  of  section  31,  c.  174,  p.  334, 
Act  1901,  under  which  it  was  made. 

This  section,  after  setting  out  the  circumstances  under 
which  back  assessments  shall  be  made  and  the  officers — 
among  others,  the  county  court  clerk — ^who  shall  make 
them,  proceeds:  ^^Said  officials  herein  vested  with  the 
power  to  back  or  reassess  property  shall  have  full 
authority,  in  proceedings,  to  back  or  reassess  such  prop- 
erty, to  make  proper,  correct  and  adequate  assessments 
of  the  same  at  its  actual  cash  value,  which,  when  entered 
upon  the  taxbooks  or  filed  in  writing  with  the  authorized 
tax  collecting  authority,  shall  become  a  final  and  valid 
assessment  of  the  property,  and  collectible  as  such,  as 
fully  and  amply  as  if  originally  entered  upon  the 
assessment  rolls.  Should  it  appear  that  any  property 
had  been  assessed  at  less  than  its  actual  cash  value,  in 
violation  or  in  disregard  of  the  provisions  of  this  act, 
the  official  back  or  reassessing  the  same  shall  add  to  the 
assessment  a  penalty  of  twenty-five  per  cent  upon  the 
amount  of  the  added  taj(,  and  the  cost  of  the  proceedingsi 
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which  said  penalty  and  cost  shall  become  a  part  of  the 
taxes  and  collectible  as  such.  If  the  proceeding  is  de- 
termined in  favor  of  the  owner  of  the  property,  the  costs 
Hhall  be  paid  by  the  county." 

Upon  the  language  quoted  it  seems  clear  that  the 
l^islature  intended  that  in  making  the  assessment  the 
officer  should  state  the  amount  of  taxes  due.  It  was 
so  held  construing  similar  statutes  in  Wilson  v.  Benton, 
11  Lea,  51,  55.  It  is  natural  and  reasonable,  likewise, 
that  this  course  should  be  pursued  when  the  back  assess- 
ment is  made  by  the  collecting  officer  himself,  as  in  the 
present  case;  the  county  court  clerk  being  the  collect- 
ing officer  for  merchants'  taxes. 

A  different  course  is  prescribed  in  the  statute  for 
ordinary  assesments.  These  are  made  by  officers  whose 
business  it  is  only  to  make  assessments.  Hence  it  is  not 
necessary  or  required,  or  even  proper,  that  they  should 
make  extensions  of  the  amount  of  taxes  due.  The  books 
ot  the  ordinary  assessors  are  returned  to  the  clerk  of  the 
county  court,  and  he  is  required  to  make  out  from  them 
a  tax  book,  and  deliver  it  to  the  trustee.  These  tax  books 
are  required  to  be  made  out  by  districts,  to  be  ruled  im 
appropriate  columns,  to  show  the  names  of  owners  Im 
alphabetical  order,  the  number  of  lots  and  blocks,  num- 
ber of  acres,  description  of  the  property  as  contained 
in  the  assessment  rolls,  the  value  of  each  lot,  tract,  or 
parcel  of  land,  the  valuation  of  personal  property,  under 
appropriate  heads,  and  the  total  valuation  of  real  and  p&h 
0onal  property  against  each  taxpayer,  the  amount  of  pA 
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taxes  due  according  to  the  assessment  books;  and  it  is 
also  required  that  on  the  total  valuation  of  the  real  prop- 
erty of  each  taxpayer  the  State,  county,  special  road, 
school,  and  municipal  taxes  shall  be  extended  in  appro- 
priate columns  separately,  according  to  and  at  the  rate 
levied  by  the  proper  authority  for  each  of  said  purposes; 
and  that  a  column  shall  be  added  showing  the  total  of 
all  taxes  levied  and  to  be  collected  from  each  taxpayer. 
Acts  1901,  p.  348,  c.  174,  section  40. 

The  provisions  of  the  section  just  referred  to  do  not 
apply  to  a  tax-collecting  officer  making  back  assessments, 
although  in  setting  out  the  amount  of  taxes  due  he  would 
no  doubt  do  well  to  itemize  in  the  manner  referred  to 
therein. 

We  do  not  think  the  third  point  is  well  taken.  The 
objection  made  under  this  head  is  that  section  81,  p.  373, 
<»f  the  act  above  referred  to,  provides  for  revenue  agents, 
and  defines  their  duties.  We  think  these  provisions  fall 
fairly  within  the  title  of  the  act,  which  is  as  follows: 
**An  act  to  provide  more  just  and  equitable  laws,  for  the 
assessment  and  collection  of  revenue  for  State,  county 
and  municipal  purposes,  and  to  repeal  all  laws  in  con- 
flict with  the  provisions  of  this  act,  whereby  revenue  is 
collected  from  the  assessment  of  real  estate,  personal 
property,  privil^es  and  polls."  The  general  subject 
embraced  by  this  language  is  the  providing  of  revenue 
lor  the  State,  counties,  and  municipalities  of  the  State. 
Tlie  revenue  agents  are  mere  instrumentalities  to  ef- 
fectuate the  general  purpose  of  the  act 
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On  the  second  ground  stated,  however,  it  most  be  hdd 
that  the  complainant  is  entitled  to  recover  the  amount 
sued  for,  and  to  have  an  injunction  against  the  enforce- 
ment of  the  illegal  assessment  above  mentioned. 

Before  closing  this  opinion  it  is  proper  to  say  that 
counsel  for  complainant  on  the  first  point  attempted  to 
differentiate  the  case  made  in  the  bill  as  to  the  interstate 
commerce  controversy  from  American  Steel  d  Wire  Co, 
V.  B.  A.  Speed,  Clerk,  2  Gates,  524,  75  S.  W.,  1037. 
While  the  present  case  is  very  much  like  the  case  re- 
ferred to,  and  probably  falls  within  that  decision,  we 
have  not  thought  it  necessary  to  go  into  that  matter; 
but^  to  prevent  future  misapprehension,  we  direct  that 
the  decree  which  shall  be  entered  in  the  case  shall  show 
the  ground  on  which  the  aflGLrmance  of  the  chancellor's 
decree  is  herein  rested. 

It  results  that  the  chancellor's  decree  is  affirmed,  as 
above  stated. 
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Knoxyillb  Traction  Co.  v.  John  E.  MoM'illan^  GiJUtK. 
(Knoxville.     September  Term,  1903.) 

1.  CONSTrrUTIOVAL  LAW.  PBIVILBGB  TAZBS.  VProTiaioii 
•in  statute  makixig  lessor  liable  for  privile^  tax  imposed  on 
lessee  is  nnconstitntional. 
That  provision  In  the  statute  (Acts  1903,  ch.  257,  pp.  600  and  601) 
making  street  car  companies  and  railroad  companies  liable  for 
the  prlyilege  tax  imposed  upon  advertising  companies  conduct- 
ing the  business  of  advertising  in  the  cars  and  stations  of  such 
companies  under  lease  or  purchase  of  such  advertising  privi- 
leges is  unconstitutional  and  void,  as  a  deprivation  of  property 
without  a  hearing,  judgment,  the  law  of  the  land,  or  due  pro- 
cess of  law. 

Constitution  of  Tennessee  cited  and  construed:     Art.  1,  sec.  t. 

Constitution  of  the  United  States  cited  and  construed:     Am.  14. 

Cases  cited,  distinguished,  and  approved:  Bank  v.  Common- 
wealth,  9  Wall.,  353;  Railroad  v.  Pennsylvania,  134  U.  S.,  239; 
Bank  v.  Chehalis  Co.,  166  U.  S.,  440;  Stapylton  v.  Thaggard,  91 
Fed.,  93-96,  33  C.  C.  A.,  363. 

'9.  8A1CB.  SAKB.  Same.  Becovery  of  unlawful  privilege  taxes 
paid  under  protest,  when. 
Where  a  street  car  company  pays,  under  protest  and  to  prevent 
a  levy  of  a  distress  warrant  upon  its  property,  the  privilege  tax 
imposed  upon  its  lessee  as  an  advertising  company,  and  flies  a 
.  bill  to  recover  the  same,  it  is  entitled  to  recover  such  taxes 
so  unlawfully  required  to  be  paid. 
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FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Joseph  W.  Sneed^  Chancellor. 

Shields  &  Mountcastle,  for  Traction  Co. 

Attorney-General  Gates  and  Reuben  L.  Cates^  for 
McMillan. 


JlR.  Justice  Shields  delivered  the  opinion  of  the 
Ocmrt 

This  suit  involyes  the  constitutionality  of  the  pro- 
vision of  chapter  257,  p.  599,  of  the  Acts  of  1903,  the 
general  revenue  law  enacted  by  the  present  general 
assembly,  making  street  and  commercial  railroad  com- 
panies liable  for  the  privilege  tax  imposed  upon  advertiH- 
ing  companies  conducting  the  business  of  advertiaing 
in  the  cars  and  stations  of  such  companies. 

The  portions  of  the  statute  in  question,  and  necessary 
to  show  the  connection,  are  these: 

''That  each  vocation,  occupation,  and  business  herein- 
after named  in  this  section  is  hereby  declared  to  be  a 
privilege;  and  the  rate  of  taxation  on  such  privilege 
ithall  be  as  hereinafter  fixed,  which  privil^e  tax  shall 
be  paid  to  the  county  court  clerk,  as  provided  by  law  tat 
the  collection  of  revenue; 
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All  persons,  oompanies,  or  corporations  owniDg,  controlling  or' 
'conducting  the  business  of  advertising  in  street  cars  in  coam- 
ties  of  60,000  inhabitants  or  over,  each  per  annum $100  0% 

All  persons,  companies,  or  corporations  owning,  controlling  or 
conducting  the  business  of  advertising  in  dummy  cars  or  rail- 
road cars  in  couniies  of  50,000  inhabitants  or  over,  each,  per 
annum 50  00 

All  per>ons,  companies,  or  corporations  owning,  controlling,  or 
conducting  the  business  of  advertising  in  railroad  depots  in 
each  eoantj  in  iPihich  business  is  done,  each,  per  annum 30  00 

'*Provided  that  the  street  car  company  or  railroad 
eompany  who  lease  or  sell  such  advertising  privileges 
»hall  be  liable  for  the  payment  of  the  above  privilege.'' 

The  complainant^  a  street  railway  company,  owning 
and  controlling  a  street  railway  in  Knox  county,  leased 
the  exclusive  privilege  of  advertising  in  its  cars  to  the 
ijonsolidated  Railway  Advertising  Company  for  a  term 
of  years,  for  a  fixed  rental,  to  be  paid  at  stated  inter- 
vals ;  and  the  latter  company  has  been,  and  is  now,  exer- 
cising this  privilege,  and  liable  for  the  tax. 

The  defendant,  John  E.  McMillan,  clerk  of  the  county 
eourt  of  Knox  county,  demanded  of  complainant  pay- 
ment of  the  privilege  tax  due  from  the  Consolidated  Rail- 
way Advertising  Company,  and  upon  complainant's  re- 
fusing payment,  issued  a  distress  warrant  against  com- 
plainant therefor,  which  was  about  to  be  levied  upon 
its  property,  when  it  paid  the  tax  under  protest,  and 
now  brings  this  suit  to  recover  the  same;  insisting  that 
the  provision  of  the  statute  making  it  liable  for  said  tax 
deprives  it  of  its  property  without  due  process  of  law, 
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and  consequently  contraveneB  article  1,  section  8,  of  the 
constitation  of  Tennessee,  providing  that  no  man  shall 
be  taken  or  imprisoned  or  disseized  of  his  freehold, 
liberties,  or  privileges^  or  outlawed  or  exiled,  or  in  any 
manner  destroyed,  or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  judgment  of  his  peers  or  the  law 
of  the  land,  and  also  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  which  provides  that 
no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law,  and  is  therefore  void. 

These  contentions  are  sound  and  must  be  sustained. 

The  traction  c<>mpany  and  the  advertising  company 
are  distinct  and  independent  corporations,  owing  each 
other  no  duty  or  obligation,  and  having  no  interest  in 
common.  The  former  is  engaged  solely  in  operating  a 
street  railway,  and  the  latter  in  the  advertising  business. 
The  tax  is  imposed  upon  the  business  of  advertising  in 
street  cars — a  privilege  exercised  by  the  advertising 
company,  and  not  by  the  traction  company.  It  is  not 
a  liability  of  the  traction  company,  but  one  of  the  adver- 
tising company.  The  only  relation  of  the  two  companies 
is  that  the  former  is  the  creditor  of  the  latter  for  the 
rent  due  it  for  the  use  of  its  cars  for  advertising  pur- 
poses. The  statute  arbitrarily  imposes  upon  the  traction 
company  liability  for  this  debt  of  the  advertising  com- 
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pany,  and  requires  it  to  pay  it  with  its  own  means^  This 
is  a  deprivation  of  property  without  a  hearing  or  due 
process  of  law,  clearly  within  the  prohibition  of  the  con- 
stitutional provisions  relied  upon.  This  is  too  obvious 
for  argument^  and  the  property  of  one  citizen  can  no 
more  be  taken  to  pay  a  tax  or  public  debt  due  from  an* 
other  than  the  private  debt  of  such  other  person. 

The  cases  of  First  National  Bank  v*  Commonwealth, 
9  Wall.,  353,  19  L.  Ed.,  701,  Bella  Gap  R.  Co.  v.  Pennr 
sylvania,  134  U*  S.,  239, 10  Sup.  Ct,  533,  33  L.  Ed.,  892, 
and  First  National  Bank  v.  Chehalis  Co.,  166  U.  S.,  440, 
17  Sup.  Ct,  629,  41  L.  Ed.,  1069,  in  which  statutes  re- 
quiring corporations  to  pay  taxes  due  from  bondholders 
and  shareholders  are  held  valid,  are  cited,  and  relied 
upon  to  sustain  this  statute.  They  are  not  in  point. 
These  statutes  apply  to  corporations  having  assets  of 
their  bondholders  and  shareholders,  in  the  way  of  in- 
terest and  dividends,  in  their  hands,  which  they  can 
apply  to  the  payment  of  the  taxes,  and  it  is  upon  this 
ground  that  th^  are  sustained. 

This  is  made  clear  in  the  case  of  Stapylton  v.  Thag- 
gard  (decided  by  the  circuit  court  of  appeals  of  the 
United  States)  91  Fed.,  93-95,  33  0.  0.  A,,  353,  where  a 
recovery  against  the  receiver  of  an  insolvent  bank  on 
account  of  the  taxes  assessed  against  the  shareholders 
was  denied  because  the  receiver  did  not  have  funds  due 
them  in  his  hands. 

It  is  there  said :  ''As  we  construe  the  cases  from  First 
Nat.  Bank  v.  Commonwealth,  9  Wall.,  353,  19  L.  Ed., 
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TOl,  to  First  Nat.  Bank  v.  Chehalis  Co.,  166  U.  8.,  440. 
17  Sap.  Gt,  629, 41 L.  Ed.,  1069,  the  bank  is  made  to  pay 
the  taxes  assessed  by  the  State  against  its  shareholdersy 
when  the  State  statutes  lay  such  duty  upon  the  bank, 
ui>on  the  theory  that  the  shares  are  valuable,  and  that 
the  bank  has  assets  in  its  hands  belonging  to  the  share- 
holders from  which  it  can  recoup.  Where  a  bank  is  in- 
solvent and  has  passed  into  the  hands  of  a  recover,  the* 
shares  are  g^ierally  worse  than  worthless,  and  the  re- 
"^eiver  has  no  assets  belonging  to  the  shareholders  which 
can  be  applied  to  the  payment  of  taxes  assessed  on 
shares.  In  such  case,  we  are  of  opinion  that  the  tax 
assessed  against  the  shares  of  the  bank  cannot  be  col- 
lected from  the  receiver,  or  from  assets  in  his  hands." 

The  complainant  is  not  the  debtor  of  the  advertisin^c 
company,  and  at  no  time,  in  due  course  of  business,  will 
have  any  of  its  assets  in  its  hands  or  under  its  control, 
which  it  can  apply  to  the  payment  of  the  tax  imposed 
upon  it.  If  required  to  pay  this  tax,  it  must  do  so  out 
of  its  own  property,  without  any  provision  for  its  re- 
imbursement. 

The  provision  of  the  statute  requiring  these  companies 
to  pay  the  tax  imposed  upon  advertising  companies  is 

■ 

therefore  clearly  unconstitutional  and  void,  and  com- 
plainant is  entitled  to  recover  from  the  defendant  the 
taxes  which  it  has  been  unlawfully  required  to  pay. 

The  decree  of  the  chancellor  dismissing  compIainant'H 
bill  will  be  reversed,  and  a  decree  here  rendered  in 
accordance  with  this  opinion. 
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Attalla  Ibon  Obb  Co.  v.  Virginia  Ibon,  Coal  &C5okbCo» 
{Knoxville.     September  Term,  1903.) 

1.  COBPOBATIONS.  Contract  made  on  behalf  of  a  corporation 
by  its  managingr  officials  with  another  corporation  in  which 
they  own  a  majority  of  the  stock  will  be  annulled  in  equity^ 
when. 
MThere  the  two  managing  officials  of  an  existing  corporation  and 
a  third  person  charter  and  organize  a  new  corporation,  in  which 
the  two  officials  were  to  control  a  majority  of  its  stock,  but 
whose  identification  therewith  an  effort  was  made  to  conceal,, 
for  the  purpose  of  causing  a  contract  to  be  made  by  and  be- 
tween the  two  corporations;  and  after  the  creation  of  the  new 
corporation  as  proposed,  the  said  officials  of  the  existing  cor- 
poration, and  on  Its  behalf^  but  without  the  knowledge  of  its 
directors  and  stockholders,  entered  Into  a  contract  with  the 
new  corporation,  such  contract,  without  regard  as  to  whether 
It  Is  favorable  or  unfavorable  to  the  existing  corporation,  will 
be  annulled  by  the  chancery  court  upon  seasonable  application. 
But  the  contract  in  this  case  was  most  oppressive. 

Cases  cited  and  distinguished:  Gaslight  Co.  Cases,  106  Tenn.^ 
268;  Thomas  v.  Railroad,  109  U.  S.,  522;  Oil  Co.  v.  Marbury,  91 
U.  S.,  687;  Barr  v.  Railroad,  126  N.  T.,  263;  Barnes  v.  Brown, 
80  N.  ¥.»  627;  Munson  v.  Railroad,  103  N.  T.,  68;  Wardell  v. 
Raih-oad,  103  U.  S.,  661. 

Cases  elted  and  approved:  Wardell  v.  Railroad,  103  U.  S,  651; 
Railroad  v.  Magnay,  25  Beav.,  686;  Benson  y.  Heathhorne,  I 
Toung  &  C.  326;  Railroad  v.  Dewey,  14  Mich.,  477;  Railroad  v. 
Poor,  69  Me.,  til;  Drury  v.  Cross,  7  Wall.,  299;  Hall  v.  Turn- 
pike Co.,  87  Am  Dec.,  76. 
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8.  SAME.  Same.  Third  pairty  in  new  corporation  cannot  right- 
folly  protest  against  such  rule. 
The  third  person  in  the  new  corporation  cannot  rightfully  pro- 
test against  the  application  of  the  rule  in  the  foregoing  head- 
note;  because  having  participated  in  the  wrong  with  the  manag- 
ing officials  of  the  existing  corporation,  he  should  not  be  al- 
lowed to  derive  profit  from  it    (Post,  p.  537.) 

Cases  cited  and  approved:  ^Hall  v.  Turnpike  Co.,  87  Am.  Dec,  7& 

3.    SAMB.    Same.    Such  contract  is  voidable,  not  void. 
Such  contract  as  that  stated  in  the  first  headnote  is  not  void, 
but  only  voidable;  and  notwithstanding  the  vice  which  tainted 
its  origin,  it  may  be  subsequently  validated.     {Post,  p.  634.) 

Cases  cited  and  approved:  Thomas  v.  Railroad,  109  XT.  S.,  622; 
Oil  Co.  V.  Marbury,  91  U.  S.,  687;  Barr  v.  Railroad,  126  N.  T., 
263;  Barnes  v.  Brown,  80  N.  T.,  527. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCoNNELL^  Chancellor. 

Chambliss  &  Chambliss  and  Snodgrass  &  Latimorb, 
for  complainant. 

CuETiN  &  Shelton  and  Jos.  L.  Kelley,  for  defendant 


Me.  CHiEt^  JusTiCK  Beabd  delivered  the  opinion  of  the 
Court 
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The  complainant  is  a  corporation  operating  an  iron 
ore  mine  in  the  State  of  Alabama,  while  the  defendant 
te  a  chartered  company  with  iron  furnaces  in  the  State 
0t  Tennessee  and  elsewhere. 

The  present  bill  was  filed  by  complainant  to  recover 
damages  from  the  defendant  corporation,  which  it 
alleges  are  sustained  from  a  breach  of  a  contract  claimed 
to  have  been  entered  into  between  the  two  corporations 
en  the  ninth  of  October,  1899,  by  which  the  complainant 
bound  itself  to  deliver  to  the  defendant  100,000  tons  of 
iron  ore  of  a  certain  degree  of  metallic  richness  at  the 
rate  of  4,000  or  5,000  tons  a  month  f.  o.  b.  at  Attalla, 
Ala.,  to  be  paid  for  by  the  defendant  at  the  fixed  rate  of 
f  1.25  per  ton  on  the  twentieth  of  each  month  for  all  the 
deliveries  of  the  preceding  month.  It  is  alleged  in  the 
bill  that,  after  receiving  20,000  tons  of  iron  ore  under 
ihe  provisions  of  the  contract,  the  defendant  attempted 
to  repudiate  it  by  a  formal  vote  of  its  directors  on  the 
tenth  of  June,  1900,  since  which  time  it  has  declined  to 
regard  it  as  a  binding  obligation,  and  has  declined  to 
receive  the  remaining  80,000  tons  of  iron  ore  which 
complainant  was  entitled  to  deliver  and  receive  the 
stipulated  pay  therefor.  The  damages  claimed  for  this 
breach  amounted  to  f  40,000,  without  interest 

An  answer  and  cross  bill  were  filed  by  the  defendant 
corporation,  in  which  a  denial  was  made  of  any  liability 
on  the  alleged  contract,  among  other  grounds,  because 
it  was  made  by  certain  officers  of  the  defendant,  to  whom 
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was  delegated  the  duly  of  managing  its  affairs  in  the 
interest  of  its  stockholders  and  creditors,  and  who,  is 
disr^ard  of  this  duty,  and  withont  the  knowledge  or 
consent  of  their  principal,  organized,  with  one  Bneck, 
the  complainant  corporation,  with  the  pmpose  of  mak- 
ing the  contract  in  question  and  of  selling  iron,  ore  to 
the  defendant  at  a  large  pecuniary  profit  to  themselyes. 
It  was  also  arerred  that  immediately  upon  acquiring 
knowledge  of  this  agreement  or  allied  contract,  it  was 
disaffirmed  by  the  defendant,  and  notice  of  such  action 
was  at  once  communicated  to  the  complainant 

In  the  cross  bill  the  defendant  asked  for  a  dismissal 
of  the  original  bill  and  for  a  decree  annulling  the  con- 
tract set  up  therein. 

Upon  the  trial  of  the  case  the  bill  of  complainant 
was  dismissed,  and  relief  was  granted  in  accordance 
with  the  prayer  of  the  cross  bill.  This  decree  has  heem 
affirmed  by  the  court  of  chancery  appeals,  and  the  cause 
is  now  before  us  for  review.  The  facts  bearing  on  thii 
controversy,  as  found  by  that  court,  are  that  in  the  year 
1899  the  defendant  owned  and  controlled  a  numb^ 
of  iron  furnaces  in  this  and  other  States,  and  in  view 
of  the  demand  for  iron  products  made  efforts  to  secure 
sufficiency  of  iron  ore  to  keep  their  furnaces  running. 
With  this  view  George  L.  Carter,  president,  and  M.  D. 
Chapman,  vice  president,  of  the  defendant  corporation, 
who  had  been  placed  in  control  of  the  operations  of  these 
furnaces,  opened  negotiations  with  one  Bueck  looking  ti^ 
the  purchase  by  him  for  their  corporation  of  200,0W 
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tons  of  iron  ore.  Under  authority  received  from  them, 
Bneck  made  a  canvass  of  the  iron  ore  producing  terri- 
tory, and  found  as  available  for  furnishing  the  crude 
product  desirable  proi>erty  lying  at  Attalla,  Ala.,  upon 
which  he  took  an  option,  upon  the  assumption,  from 
his  previous  negotiations  with  the  parties  named,  that 
the  defendant  company  would  pay  for  ore  $1.25  per  ton. 
After  securing  this  option,  he  visited  Bristol,  in  this 
State,  where  the  headquarters  of  this  corporation  seemed 
to  be,  and  induced  Carter  and  Chapman  to  become  inter- 
ested with  him;  and  it  was  there  and  then  agreed  be- 
tween these  parties  that  a  corporation  should  be  organ- 
ized by  the  three  to  own  and  control  the  Attalla  prop- 
erty, and  that  the  defendant  corporation  should  take 
iron  ore  from  it  The  result  was  the  chartering  of  the 
complainant  company,  its  capitalization  at  |100,000, 
and  the  conveyance  to  it  of  the  property. 

In  other  words,  summing  up  the  transaction,  it  is 
found  as  a  fact  by  the  court  of  chancery  appeals  '^that 
when  the  Attalla  mining  property  was  taken  under  this 
option  it  was  understood  and  agreed  between  these  par- 
ties that  the  complainant  corporation  should  be  organ- 
ized; that  Carter  and  Chapman  should  be  interested  in 
it,  and  should  in  fact  control  a  majority  of  its  stock; 
and  that  the  contract  sued  on  in  this  case  should  be 
made,  and  the  profits  resulting  from  the  sale  of  the  ore 
thereunder  be  divided  between  Carter,  Chapman,  and 
Bueck  in  proportion  to  their  respective  interests." 

As  significant  of  doubt  in  the  minds  of  these  parties 
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as  to  whether  such  ,a  transaction  would  bear  scrutiny, 
and,  as  we  think^  with  the  evident  purpose  of  conceal- 
ing the  identification  of  Carter  and  Chapman  with  it, 
the  whole  of  the  capital  stock  of  this  new  company  was 
issued  to  Bueck,  who  caused  130,000  to  be  placed  in  the 
name  of  the  father-in-law  of  Cartar,  but  for  the  latter's 
use,  and  |30,000  was  delivered  to  Chapman. 

It  is  further  disclosed  that  in  these  preliminary  nego- 
tiations Carter  and  Chapman  proposed  to  commit  the 
defendant  company  to  an  obligation  to  take  from  the 
new  cori>oration  200,000  tons  of  iron  ore  at  f  1.25  per 
toi|;  but  when  they  came  subsequently  to  reduce  the 
agreement  to  writing,  for  some  undisclosed  reason  the 
amount  was  limited  to  100,000  ton& 

This  was  all  dcnie  without  the  knowledge  of  the  board 
of  directors  of  the  company.  Disclosure  of  the  circum- 
stances under  which  this  transaction  took  place  and  the 
interest  in  it  of  the  parties  to  whom  had  been  committed 
the  management  of  the  interests  of  the  defendant  was 
made  months  afterwards,  and  then  was  by  it  promptly 
repudiated.  The  defendant  has  paid  for  all  the  iron  ore 
which  it  received,  and  the  case  therefore  does  not  fall 
within  the  rule  of  Thomas  v.  Brovmville,  Ft  K.  d  P.R. 
Co.,  109  U.  S.,  522,  3  Sup.  Ct,  315,  27  L.  Ed.,  1018.  Sa 
that,  if  complainant's  bill  can  be  maintained,  it  must  be 
upon  the  ground  that  its  officers.  Carter  and  Chapman, 
made  with  the  corporation,  which,  by  reason  of  their  con- 
trolling interest,  they  dominated,  a  binding  agreement 
tiie  breach  of  which  by  the  defendant  is  actionable. 
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This  is  unlike  the  New  Memphis  <}(is  Light  Co.  Case, 
105  Tenn.,  268,  60  S.  W.,  206,  80  Am.  St  Kep.,  880,  in 
which  it  was  held  that  directors  of  a  corporation  are  not 
forbidden,  by  reason  of  their  position,  from  dealing  with 
it,  under  proper  circumstances,  with  the  view  of  secur- 
ing indemnity  to  themselves  as  accommodation  indors- 
ers  of  the  company's  paper.  In  such  a  case  they  are 
permitted,  while  the  corporation  is  a  going  concern,  ex- 
pecting to  continue  its  business,  to  secure  themselves 
against  possible  loss  from  such  an  indorsement  Even 
in  such  a  case  as  that  this  court  said  the  transaction  will 
invite  the  closest  investigation,  and  it  must  be  charac- 
terized by  the  utmost  good  faith. 

To  the  contrary,  the  present  is  a  case  where  two  per- 
sons occupying  positions  of  trust  as  the  managing  offi- 
cials of  one  corporation  enter  into  a  secret  agreement 
with  a  third  party  to  form  a  new  corporation,  in  which 
they  are  to  have  a  large  controlling  interest,  with  the 
view  of  binding  their  principal  to  the  making  of  a  large 
contract  for  iron  ore  at  the  then  highest  market  price, 
when  the  delivery  of  this  ore  may  extend  through  a 
period  of  more  than  two  years,  the  profits  of  the  trans- 
action to  be  divided  between  themselves  and  this  third 
party ;  and  this  in  the  face  of  feverish  conditions  of  the 
market. 

If  Carter  and  Chapman  had  made  this  contract  in 
the  name  of  the  defendant  company  with  themselves 
and  Bueck  as  individuals,  or  with  the  latter  nominally, 
but  really  representing  them  to  the  extent  of  a  two- 
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thirds  interest  in  it,  no  one  would  for  a  moment  contend 
that  their  principal,  on  discovering  their  connection 
with  it,  could  not  repudiate  it  Hiding  behind  the  thin 
disguise  of  an  easily  procured  charter,  which  they  have 
obtained  for  a  company  practically  controlled  by  them^ 
such  an  arrangement  should  not  and  cannot  be  given 
greater  legitimacy.  At  the  best  we  think  it  is  simply 
an  effort  by  these  agents  to  bind  their  principal  by  an 
unrevealed  arrangement  to  purchase  iron  ore  from  them- 
8(4yes  and  their  partner. 

It  is  true  the  weight  of  the  authorities  is  that  such  a 
contract  is  not  void,  but  only  voidable;  and,  notwith- 
standing the  vice  which  tainted  its  origin,  it  may  be  sub- 
sequently validated.  Among  the  cases  so  holding  are 
Tliomas  v.  Brownville,  Ft.  K.  &  P.  R.  Co.,  supra ;  Ttoin 
Lick  Oil  Co.  V.  Marhurj/,  91  U.  S.,  587,  23  L.  Ed.,  328; 
liarr  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125  N.  Y.,  263,  26  N. 
E.,  145 ;  Barnes  v.  Brouon,  80  N.  Y.,  527.  But  we  are 
dealing  now  with  a  case  where  an  effort  is  made  to  oi- 
f orce  by  recovery  for  its  breach  a  contract  so  affected  in 
its  origin,  and  which  has  never  been  in  any  way  vali- 
dated, either  expressly  or  indirectly,  by  the  retention  of 
its  fruits,  in  whole  or  in  part  We  think  to  aid  in  the 
i^uforcement  of  such  contract  would  be  repugnant  to  the 
great  rule  of  law  which  finds  destructive  voice  in  all  con- 
tracts made  by  a  trustee  or  fiduciary  in  which  he  is  per- 
sonally interested,  and  which  can  only  be  removed  at 
the  election  of  the  party  he  represents.  Munaon  v.  Rail- 
road,  103  N.  Y.,  58,  8  N.  E.,  355. 
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No  apter  expression  of  this  rule  of  law  can  be  found 
than  in  the  opinion  of  the  supreme  court  of  the  United 
States  in  the  case  of  Wardell  v.  V.  P.  R.  R.  Co.,  103  U. 
S.,  651,  26  L.  Ed.y  509.  In  that  case,  as  in  the  present, 
there  was  a  contract  made  by  the  executive  committee 
of  the  railroad  company,  of  which  the  president  was  one, 
and  not  by  the  board  of  directors,  with  one  Wardell  and 
another,  to  furnish  coal  to  the  company  for  a  period  of 
fifteen  years  upon  terms  exceedingly  favorable  to 
Wardell  and  his  associates.  Soon  after  a  corporation 
was  organized,  and  the  majority  of  its  stock  was  taken 
by  six  directors  of  the  railroad  company,  one  of  these 
also  being  the  presid^t.  The  coal  contract  was  as- 
signed to  this  corporation  without  consideration.  And 
this  new  corporation  continued  for  several  years  to 
execute  its  provisions,  when  it  was  abruptly  terminated 
by  the  railroad  company,  and  forced  possession  was 
taken  under  its  order  of  the  books,  mines,  etc.,  of  that 
corporation.  Wardell  filed  his  bill  to  obtain  a  relief 
under  the  contract.  The  United  States  circuit  court 
held  that  the  contract  was  a  fraud  upon  the  railroad 
company,  and  that,  apart  from  it,  the  complainant  was 
entitled  to  some  compensation  for  his  time,  etc.,  and  a  re- 
turn of  the  money  actually  invested  by  him,  the  fruit 
of  which  was  seized  by  the  railroad ;  to  this  extent  apply- 
ing the  rule  in  Thomas  v.  Brovmville,  Ft.  K.  &  P.  R. 
Co.,  supra.  The  supreme  court,  in  disposing  of  the 
case,  said  that  the  evidence  justified  the  conclusion  of 
tfie  court  below  as  to  the  nature  of  this  contract,  and 
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affirmed  its  decree  in  all  respects.  In  disposing  of  the 
question  we  are  now  considering,  tliat  court  said :  ''The 
law  .  .  .  will  also  condemn  the  transactions  of  the 
party  in  his  own  behalf  when  in  respect  to  the  matter 
concerned  he  is  the  agent  of  others,  and  will  r^eve 
against  them  whenever  their  enforcement  is  seasonably 
resisted.  Directors  of  corporations  and  all  persons 
who  stand  in  a  fiduciary  relation  to  other  parties  and  are 
clothed  with  the  power  to  act  for  them  are  subject  to  this 
rule.  They  are  not  permitted  to  occupy  a  position 
which  will  conflict  with  the  interest  of  the  parties  tfaey 
represent  and  are  bound  to  protect  They  cannot,  as 
agents  or  directors,  enter  into  nor  authorize  contracts 
in  behalf  of  those  for  whom  they  are  appointed  to  act, 
and  then  personally  participate  in  the  benefits.  Hoice 
all  arrangements  by  directors  of  a  railroad  company  to 
secure  an  advantage  to  themselves  at  its  expense  by  the 
formation  of  a  new  company  as  an  auxiliary  to  the 
original  one,  with  an  understanding  that  they,  or  some 
of  them,  shall  take  stock  in  it,  and  then  that  valuable 
contracts  shall  be  given  to  it,  in  the  profits  of  whieh 
they,  as  stockholders  in  the  new  company,  are  to  share, 
are  so  many  unlawful  devices  to  enrich  themselves  to  the 
detriment  of  the  stockholders  and  creditors  of  the  orig- 
inal company,  and  will  be  condemned  whenever  properly 
brought  before  the  courts  for  consideration.  Railroad 
V.  Magnay,  25  Beav.,  586;  Benson  v.  Heathhome,  1 
Young  &  C,  326 ;  Railroad  v.  Dewey,  14  Mich.,  477 ;  Rati- 
road  V.  Poor,  59  Me.,  277 ;  and  Drury  v.  Cross,  7  WalL^ 
299  [19  L.  Ed.  40].^' 
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What  is  tme  with  r^ard  to  the  agents  of  a  corpora- 
tion is  equally  so  with  regard  to  the  agents  of  any  other 
company  or  individual.  While  the  rule  was  applied  to 
persons  occupying  a  fiduciary4  relation  to  a  railroad  cor- 
poration, still  it  is  a  general  one  that  applies  to  all 
agents  whatever  may  be  the  character  of  the  principal. 

Nor  can  Bueck  or  third  parly  in  control  of  the  com- 
plainant corporation  rightfully  protest  against  the  ap- 
plication of  this  rule  to  the  contract  in  question;  for, 
where  a  stranger  participates  with  the  officer  of  a  cor- 
poration in  the  commission  of  an  act  of  manifest  bad 
faith  or  breach  of  duty  to  it,  he,  equally  with  the  officers, 
commits  a  wrong,  and  ought  not  to  be  allowed  to  derive 
profit  from  it  Hall  v.  Auburn  Turnpike  Co.,  87  Am. 
Dec.,  75. 

The  principle  here  announced  authorizes  the  annul- 
ment of  a  contract  such  as  the  present  one,  if  seasonably 
challenged,  without  regard  to  whether  it  is  favorable  or 
unfavorable  to  the  complaining  principal.  But  that  the 
contract  here  sued  on  was  most  oppressive  is  abundantly 
shown.  For  nine  months  after  its  date  it  is  found  that 
iron  ore  which  was  to  be  furnished  under  this  contract 
at  the  highest  market  price  prevailing  at  its  date  had 
dropped  in  price  to  seventy-five  cents  per  ton,  and  yet 
the  defendant  was  confronted  by  a  demand  that  it  should 
continue  to  receive  this  article  during  the  existence  of 
the  contract  at  the  price  therein  stipulated. 

Without  further  pursuit  of  this  question,  we  are  con- 
tent to  affirm  the  decree  of  the  court  of  chancery  ap- 
peals, and  this  is  accordingly  ordered. 
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City  op  Habbiman  v.  Southebn  Railway  CJo. 


(Knoxville.     September  Term,  1903.) 


BAILBOADS.  Kay  be  required  to  ooxistmct  bridge  over  tracks 
under  police  powers,  legislative  act,  and  city  ordinance. 

A  mandatory  injunction  will  be  granted  to  compel  a  railroad  to 
erect  at  its  own  expense  a  bridge  or  viaduct  over  its  track  at 
a  public  street  crossing  in  obedience  to  an  ordinance  of  a  m«- 
nicipal  corporation  enacted  under  the  power  conferred  upon  it 

m 

in  its  charter  by  the  legislature,  although  the  railroad  tracks 
were  laid  before  the  street  was  laid  out  or  ^the  city  was  so  incor- 
porated, and  the  tracks  were  laid  in  a  cut  twenty  feet  below 
the  grade  of  street  crossing,  where  the  public  safety  and  neces- 
sity requires  such  bridge.  The  police  power  authorises  the 
requirement  of  such  bridge. 

Acts  cited  and  construed:     1891,  ch.  49. 

Cases  cited  and  distinguished:  Dyer  Co.  v.  Railroad,  87  Tenn.. 
712;  Levee  District  v.  Dawson,  97  Tenn.,  172. 

Cases  cited  and  approved:  People  y.  Railroad,  70  N.  Y.,  569;  In- 
habitants V.  Railroad,  45  N.  J.  Eq.,  436;  Railroad  y.  Omaha, 
66  N.  W.,  624,  41  L.  R.  A.,  484;  Railroad  y.  Willenburg  (IlL),  7 
N.  E.,  698,  57  Am.  Rep.,  862;  People  y.  Squire,  107  N.  T.,  693; 
Railroad  y.  Chicago,  140  111.,  309;  Mugles  y.  Kansas,  123  XT.  S.* 
€23;  Railroad  y.  Chicago,  166  U.  B.,  255. 
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FROM  ROANB. 


Appeal  from  Chancery   Court  of   Roane   County. — 
Hugh  Q.  Eylb^  Chancellor. 

S.  C.  Brown  and  R.  B.  Cassell,  for  complainant. 

H.  N.  Cabb  and  Jourolman^  Welokeb  &  Hudson^  for 
defendant. 


Mb.  Justice  McAlisteb  delivered  the  opinion  of  the 
•Court 

This  bill  was  filed  by  the  municipality  of  Harriman 
to  compel  the  Southern  Railway  Company  by  mandatory 
injunction  to  build  a  bridge  or  viaduct  across  its  main 
track  on  Roane  street  where  the  latter  crosses  the  track 
of  the  railway  twenty-two  to  twenty-four  feet  above  the 
grade.  The  bill  alleges  that  complainant  is  a  munici- 
pal corporation;  that  the  Southern  Railway  owns  and 
operates  a  line  of  road  which  runs  through  the  corporate 
limits  of  said  city  for  a  distance  of  one  and  three- 
fourths  miles;  that  among  the  enumeration  of  jyowers 
granted  complainant  in  its  charter  are  included  the 
power  to  require  railroad  companies  to  construct  at  their 
own  expense  bridges  over  their  tracks  where  same  cross 
or  extend  along  public  highways  or  streets ;  that  Roane 
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street  crosses  the  track  of  defendant  railway  coinpaay  at  a 
point  about  midway  between  the  main  section  of  the  city 
of  Harriman  and  that  part  of  said  municipality  known 
as  "Walnut  Hill,"  and  at  the  int^section  of  said  street 
with  defendant's  lines  of  railway  in  the  city  of  Harri- 
man there  is^  and  has  been  for  years,  a  bridge  over  de- 
fendant's railway  track,  which  is  located  in  a  deep  cut ; 
the  bridge  has  been  in  continual  use  for  many  years, 
and  is  the  only  means  the  public  have  of  crossing  the 
same  in  traveling  said  street,  and  is  about  twenty-two 
feet  above  the  grade  of  the  railroad ;  that  said  bridge  is 
a  public  necessity,  and  the  only  means  by  which  the 
public  can  cross  said  track  in  traveling  said  avenue;  that 
the  defendant  railway  company  has  been  exarcising 
ownership  and  control  over  said  bridge,  which  is  now  in 

need  of  repairs,  and  has  become  in  such  condition  that  | 

I 

it  is  dangerous  for  the  traveling  public,  and  has  been  so 
since  October  8,  1902 ;  that  in  that  condition  of  affairs,  I 

on  October  13,  1902,  the  board  of  mayor  and  aldermen 
passed  an  ordinance  requiring  defendant  company  to 
build  a  new  bridge  at  said  point.     The  bill  prays  for  a  I 

mandatory  injunction  to  compel  the  erection  of  said 
bridge.  An  answer  was  filed  by  the  company  denying 
aU  the  principal  allegations  of  the  bill.  Proof  was 
taken,  and  the  chancellor  decreed  in  favor  of  the  com- 
plainant, granting  the  full  relief  sought  On  appeal 
the  court  of  chancery  appeals  aflftrmed  the  decree  of  the 
chancellor.  Defendant  has  again  appealed,  and  twa 
assignments  of  error  are  filed : 
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First.  The  court  of  chancery  appeals  erred  in  decree- 
ing that  complainant  was  entitled  to  the  relief  sought 
by  the  bill,  and  that  the  city  of  Harriman  has  authority 
under  its  charter  to  require  railroad  companies  to  con- 
struct bridges  or  viaducts  over  their  tracks,  and  to  re- 
quire defendant  railway  company  to  construct  a  bridge 
over  its  tracks  where  Roane  street  is  now  located,  and 
in  granting  a  mandatory  injunction  requiring  the  South- 
em  Railway  Company  to  build  a  bridge  over  the  railroad 
track  upon  Roane  street  in  the  city  of  Harriman,  and  in 
adjudging  that  defendant  company  pay  the  costs. 

Second.  That  the  court  erred  in  decreeing  that  the 
defendant  company  should  construct  a  bridge,  because 
there  were  no  plans  or  specifications  embodied  in  the 
(Hrdinance  in  question,  or  accompanying  the  same. 

The  facts  found  by  the  court  of  chancery  appeals  are 
substantially  as  follows : 

The  city  of  Harriman  was  incorporated  by  an  act  of 
Hie  L^^lature  passed  March  2,  1891,  approved  March 
6,  1891.  Acts  1891,  p.  93,  c.  49.  Among  the  powers 
conferred  by  the  act  upon  the  city  it  was  given  authority 
''to  regulate  the  use  of  locomotive  engines ;  to  direct  and 
control  the  location  of  cable  and  other  railroad  tracks; 
and  to  require  the  railroad  companies  to  construct  at 
their  own  expense  such  bridges  and  approaches,  tunnels, 
or  other  conveniences  at  public  crossings,  and  such  via- 
ducts and  their  approaches  over  their  tracks  where  the 
same  cross  or  extend  along  public  highways  or  streets, 
and  to  put  such  streets  in  such  condition  and  state  of 
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repair  as  not  to  interfere  with  the  free  and  proper  nse  of 
said  streets  or  crossings,  as  the  city  council  may  deem 
necessary;  and  where  a  viaduct  or  yiadncts  cross  the 
tracks  of  such  railroad  companies,  to  compel  them  to 
build  their  portion  of  a  continuous  viaduct  or  viaducts 
over  said  tracks  with  their  approaches ;  and  to  r^ulate 
the  rate  of  speed  of  all  railroad  trains  within  the  cil^r 
and  their  stops  at  said  crossings." 

That  court  further  finds  that  ten  years  or  more  ago^ 
when  the  city  of  Harriman  was  laid  out,  it  projected 
what  was  known  as  Roane  street  or  avenue  across  a  deep 
cut  twenty  or  twenty-four  feet  deep  where  the  railroad 
tracks  were  laid.  This  street  being  convenient  and  impor- 
tant to  the  public  in  passing  from  one  portion  of  the  city 
to  another,  a  bridge  or  viaduct  was  constructed  over  this 
cut  by  private  subscription.  It  appears  that  the  city  of 
Harriman  paid  the  contractor  a  balance  of  |30  due  on 
his  contract,  which  he  was  unable  to  collect  from  the 
subscribers.  Since  that  time  the  city  has  made  some  re- 
pairs on  the  bridge,  so  as  to  make  it  safe,  or  reasonably 
safe,  for  the  public  to  use  it  The  proof  shows  that  at 
this  time  the  bridge,  on  account  of  its  aged  condition, 
has  become  manifestly  unsafe  for  use  by  the  public.  The 
city  authorities  demanded  that  the  railroad  comi>any 
should  build  a  new  bridge  at  said  point,  or  repair  the  old 
one  so  as  to  make  it  safa  Defendant  company  declined 
to  make  said  improvement,  claiming  that  it  was  not  re- 
sponsible for  the  existence  of  said  bridge,  nor  for  its  con- 
dition, and  hence  was  under  no  obligation  to  k^ep  it  in 
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repair  or  to  build  a  new  one  to  replace  it  To  meet  this 
lexigency;  the  bo€u*d  of  mayor  and  aldermen  of  the  city 
OB  the  thirteenth  of  October,  1902,  passed  the  following 
ordinance: 

^'An  ordinance  to  require  the  Southern  Bailway  (Com- 
pany to  construct  at  its  expense  a  viaduct  or  bridge 
over  its  railway  track  where  the  same  crosses  Roane 
street  or  avenue  in  the  city  of  Harriman,  Tennessee : 
^'Section  1.  That  said  Southern  Railway  be  and   is 
liereby  required  to  construct  at  its  own  expense  a  viaduct 
or  bridge  over  its  railroad  track  where  the  same  crosses 
Boane  street  or  avenue  in  the  city  of  Harriman,  Tennes- 


'^Sec.  2.  That  the  said  viaduct  or  bridge  shall  be  built 
of  good,  sound  material,  and  constructed  in  a  substantial 
and  workmanlike  manner,  with  its  middle  line  on  the 
middle  liiie  of  said  street  or  avenue,  at  the  usual  or  nec- 
essary height  over  said  railway  track,  and  shall  have  the 
necessary  approaches  the  full  width  of  the  bridge,  so  as 
to  put  said  street  crossing  in  such  condition  and  state  of 
repair  as  not  to  interfere  with  the  free  and  proper  use  of 
said  crossing  by  the  public.  Said  viaduct  or  bridge 
shall  be  wide  enough  for  a  full  roadway  and  footway 
thereon,  properly  separated  by  a  suitable  railing,  and 
completed  within  sixty  days  from  the  publication  and 
service  of  this  ordinance. 

^^Sec.  3.  That  upon  the  passage  and  publication  of  this 
ordinance,  the  city  clerk  is  hereby  required  to  serve  upon 
the  agent  of  said  Southern  Railway  Company  at  Harri- 
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man,  Tennessee,  a  certified  copy  of  this  ordinance,  and 
ify  within  sixty  days  thereafter^  said  company  shall  t»ML 
to  construct  said  viaduct  or  bridge  herein  required,  the 
dty  attorney  is  hereby  directed  to  institute  prqpw  legal 
proceedings  to  enforce  i  compliance  with  this  ordinanca 

^^Sec.  4.  That  all  ordinances  and  parts  of  ordinances 
in  conflict  with  this  ordinance  are  hereby  repealed,  and 
this  ordinance  shall  take  effect  from  and  aftar  its  publi- 
cation, the  public  welfare  requiring  it" 

The  court  of  chancery  appeals,  through  Judge  Wilson, 
after  an  elaborate  review  of  the  authorities,  reached  die 
conclusion  that :  ^^It  is  competent  for  the  State^  in  the  es- 
ercise  of  its  police  power,  topass  a  law  requiring  railroeda, 
whether  existing  or  thereafter  to  come  into  existence,  to 
build  an  overhead  bridge  where  a  public  road,  laid  out 
by  public  authority  to  meet  the  convenience,  necessity, 
or  safety  of  the  public,  crosses  its  track,  requires  such 
erection.  To  hold  otherwise  is  to  say,  it  seems  to  the 
writer,  that  a  railroad  corporation,  having  located  its 
road  and  put  it  into  operation,  is  exempt  from  the  dutf 
of  so  using  its  franchise  and  property  aa  to  avoid  injur- 
ing the  property  of  others  and  endangering  the  lives  and 
limbs  of  citizens.  Otherwise  expressed,  it  is  to  ass^ 
in  effect,  the  principle  that  if  a  railroad  acquires  a  right 
of  way,  and  constructs  its  railroad  along  it,  and  a  popu- 
lation thereafter  congregate  in  a  given  area  on  each  dde 
of  its  railroad,  and  organize  under  the  law  of  the  State 
a  town  or  city,  and  lay  off  streets  crossing  its  tracks  nec- 
essary for  the  use  and  convenience  of  its  citizens  and 
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those  dealing  with  them,  the  railroad  cannot  be  com- 
pelled to  do  all  that  is  reasonably  necessary  to  protect 
the  lives  of  the  people  using  such  crossing,  and  that,  too, 
when  the  legislature  of  the  State  has  expressly  vested 
ihe  iK>wer  in  the  town  or  city  to  require  it  to  do  these 
things." 

It  will  be  observed  from  the  facts  found  by  the  court 
of  chancery  api>eal8  that  the  railroad  was  built  and  in 
operation  many  years  before  the  city  of  Harriman  was 
founded.  At  the  place  where  Boane  Street  was  afterwards 
located,  the  railroad  ran  through  a  deep  cut,  between 
twenty-two  and  twenty-four  feet  in  height.  The  city  of 
Harriman  was  chartered  in  1891,  and  in  laying  off  the 
city  a  number  of  streets  were  laid  off  crossing  the  rail- 
road, one  of  them  being  Roane  street 

Counsel  for  the  company  invoke  the  principle  laid 
down  by  this  court  in  Dyer  County  v.  Railroad,  87  Tenn., 
T12, 11  S.  W.,  943,  as  follows : 

^'It  is  a  well-settled  rule  of  the  common  law,  resting 
mpon  the  most  obvious  considerations  of  fairness  and 
justice,  that  where  a  new  highway  is  made  across  an- 
other one  already  in  use  the  crossing  must  not  only  be 
made  with  as  little  injury  as  possible  to  the  old  way,  but 
whatever  structures  may  be  necessary  to  the  convenience 
and  safety  of  the  crossing  must  be  erected  and  main- 
tained by  the  person  or  corporation  constructing  and 
using  the  same." 

It  must  be  admitted  that  the  rule  thus  laid  down  is 
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an  equitable  one;  but  the  present  case  must  turn  upon 
the  construction  of  the  charter  powers  of  the  city  of  Har- 
riman^  already  mentioned,  rather  than  upon  any  gen- 
eral principles  of  the  common  law  or  inherent  rules  of 
equity.  It  is  conceded  that  the  grant  of  authority  from 
the  legislature  to  the  corporation  of  the  city  of  Harri- 
man is  ample  to  compel  railroad  companies  thereafter 
built  and  operating  within  the  city  to  build  bridges  and 
viaducts,  especially  at  grade  crossings.  But  the  con- 
troverted question  in  this  case  is  whether  such  grant  of 
power  was  intended,  or  is  broad  enough,  to  embrace  rail- 
roads whose  tracks  were  laid  before  the  street  was  built 
or  the  town  incorporated.  It  is  insisted  on  behalf  of 
the  defendant  company  that  this  ordinance  cannot  be 
referred  to  the  exercise  of  the  police  power,  because  it 
involves  purely  a  matter  of  revenue.  It  is  argued  that 
the  passage  of  the  ordinance  was  not  done  for  the  regu- 
lation of  railroads  in  the  interest  of  public  safety,  but 
simply  to  onerate  the  railroad  company  with  the  burden 
of  building  a  new^  bridge  for  the  city.  It  is  insisted  that 
this  ordinance  was  not  passed  because  the  crossing  was 
in  a  populous  part  of  the  city,  and  on  a  much  traveled 
thoroughfare,  where  the  public  safety  demanded  an 
overhead  crossing,  instead  of  a  grade  crossing.  Hence, 
it  cannot  be  referred,  is  the  argument,  to  the  exercise  of 
the  police  power  of  the  State.  Counsel  cite  in  support 
of  this  position  Cooley  on  Taxation,  as  follows : 

"The  distinction  between  a  demand  of  money  under 
the  police  power  and  one  under  the  power  to  tax  is  not 
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80  much  one  of  form  bb  one  of  substance.  The  proceed- 
ings may  be  the  same  in  the  two  cases,  though  the  pur- 
pose is  essentially  different — ^the  one  is  made  for  regu- 
lation,  and  the  other  for  revenue.  If,  therefore,  the  pur- 
pose is  evident  in  any  particular  instance,  there  can  be 

no  difficulty  in  classifying  the  case,  and  referring  it  to 
the  proper  powers.     Only  those  cases  where  r^ulation 

is  the  primary  purpose  can  be  specifically  referred  to 

the  police  powers."      Levee  District  v.   Dawson,   97 

iVnn.,  172,  36  S.  W.,  1041,  34  L.  R.  A.,  725. 

Ck>unsel  affirm  there  was  no  allegation  in  the  bill,  and 
no  finding  by  the  court  of  appeals,  that  a  new 
bridge  was  needed  to  avoid  a  dangerous  grade  crossing. 
In  this  statement  counsel  is  in  error.  The  bill  alleges 
as  follows: 

^^As  before  stated,  said  bridge  is  getting  more  dilapi- 
dated and  dangerous  each  day,  and  it  is  now  a  public 
necessity  that  a  viaduct  or  bridge  be  constructed  on  said 
Roane  street  or  avenue  over  the  defendant  railway  com- 
pany's track  at  the  point  above  mentioned,  without  fur- 
ther delay,  or  the  public  will  suffer  irreparable  injury.'^ 

The  court  of  chancery  appeals  on  this  subject  finds 
as  follows:  That  "when  Harriman  was  laid  out  there 
was  no  necessity  for  a  street  at  the  point  indicated,  and 
where  it  crosses  the  railroad,  but  that  the  growth  of  the 
city  since  it  was  laid  out  has  rendered  said  street  a  pub- 
lic convenience  and  public  necessity,  and  that  an  over- 
head bridge  at  the  point  indicated  is  a  public  necessity, 
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SB  wdl  BB  a  proper  means  for  protecting  the  lives  of  its 
citizens." 

So  we  think  that  counsel  for  the  company  is  in  error 
in  stating  that  the  question  pres^ited  by  the  city  ordi- 
nance was  purely  a  matter  of  revenue. 

But  we  return  to  the  question  propounded  whether  a 
grant  of  power  from  the  legislature  can  be  employed  to 
constrain  the  erection  of  bridges  and  viaducts  by  com- 
panies whose  tracks  were  laid  out  prior  to  the  incorpora- 
tion of  the  municipality.  In  Thompson  on  Corpora- 
tionsy  vol.  4y  p.  5505y  it  is  said  as  follows : 

^^The  legislature  may  compel  a  railroad  company  to 
construct  a  bridge  at  the  point  of  intersection  of  a  rail- 
road and  turnpike  so  as  to  carry  the  turnpike  over  the 
railroad  in  a  manner  particularly  specified^  and  it  may 
do  this  although  it  may  not  possess  a  reserve  power  to 
alter  or  modify  the  charter  of  the  railroad  company ;  in 
other  words,  it  may  do  it  in  the  mere  exercise  of  its  po- 
lice power."  People  v.  Boston  R.  R.  Co.,  70  N.  Y.,  569; 
Inhabitants  v.  New  York  R.  R.  Co.,  45  N.  J.  Eq.,  436, 18 
AtL,  242. 

Again,  the  same  author,  in  volume  2,  p.  124,  says  as 
follows : 

^^Under  a  statute  requiring  railroad  companies  to  con- 
struct and  keep  in  repair  suitable  highway  crossings,  it 
was  held  to  be  the  duty  of  the  railroad  company  to  make 
said  crossings  with  approaches,  notwithstanding  the 
fact  that  the  highway  was  laid  out  after  the  road  was 
built" 
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In  the  case  of  the  Chicago,  Burlington  d  Qvincy  RM- 
road  Company  v.  City  of  Omaha  (Neb.)/ 66  N.  W.,  624, 
41  L.  R.  A.,  484,  53  Am.  St  Rep.,  557,  the  court  Mid : 

'^The  efssential  qnalil^  of  the  police  i>ower  as  a  gov- 
ernmental agency  is  that  it  imposes  upon  persons  and 
property  burdens  designed  to  promote  the  safety  and 
welfare  of  the  general  public.  It  is  one  of  the  powa's 
which  has  been  reserved  by  the  people  of  the  State,  and 
it  cannot  be  surrendered  to  require  persons  and  corpora- 
tions to  so  exercise  and  enjoy  their  rights  as  not  unnec- 
essarily to  injury  others.  That  the  principle  stated  is 
especially  applicable  to  existing  rights,  without  regard 
to  the  time  of  their  acquirement,  or  to  the  source  from 
whence  they  are  derived,  it  appears  to  us  a  self-evident 
proposition  not  requiring  argument,'^  etc. 

In  that  case  it  was  said : 

'^The  obvious  purpose  of  the  l^slation  in  this  case, 
both  State  and  municipal,  is  to  promote  the  convenience 
and  safety  of  the  public  at  a  grade  crossing,  which  is 
judicially  recognized  as  a  place  of  danger.  It  is,  in 
short,  the  exercise  of  the  governmental  power  and  duty 
to  secure  a  safe  and  necessary  highway,  and  must  be  up- 
held, if  at  all,  as  a  legitimate  exercise  of  the  police  power 
of  the  State." 

In  the  case  of  the  Illinois  Central  Railroad  Company 
V.  Willenhurg  (111.),  7  N.  E.,  698,  57  Am.  Rep.,  862,  it 
was  said  as  follows : 

"The  point  is  made,  however,  that  these  provisions 
are  not  obligatory  ux>on  this  corporation,  because  en- 
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acted  many  years  since  it  received  its  charter  from  the 
State.  This  is  a  misapprehension  of  the  law.  The  reg- 
ulations in  regard  to  fencing  railroad  tracks  and  the 
construction  of  farm  crossings  thereupon  of  landown^s 
are  police  regulations,  in  the  strict  sense  of  that  term, 
and  apply  with  equal  force  to  corporations  whose  tracks 
are  already  built  as  well  as  to  those  thereafter  con- 
structed. They  have  reference  to  the  public  security  for 
persons  and  property.  No  reason  is  perceived  why, 
upon  the  same  principle  on  which  a  railroad  corporation 
may  be  required  to  fence  its  tracks  and  construct  cattle 
guards,  that  it  may  not  also  be  required  to  construct 
crossings." 

In  People  v.  Squire,  107  N.  Y.,  593,  14  N.  E.,  820,  1 
Am.  St  Rep.,  893,  it  was  held  that  an  act  requiring  tele- 
phone and  telegraph  companies  already  in  oi>eration  on 
the  streets  of  cities  of  a  certain  siase  to  put  their  wires 
underground  was  a  legitimate  exercise  of  the  police 
power.  Said  the  judge  in  that  case :  "The  right  to  ex- 
ercise this  police  power  cannot  be  alienated,  surrendered, 
or  abridged  by  legislation,  by  any  grant,  contract,  or 
delegation  whatsoever,  because  it  constitutes  the  exer- 
cise of  a  governmental  function,  without  which  it  would 
become  powerless  to  protect  those  rights  it  was  especially 
designed  to  accomplish." 

It  has  been  held  in  numerous  cases  that  "uncompen- 
^  sated  obedience  to  a  legislative  enactment  for  the  public 
safety  under  the  police  power  of  the  State  is  not  a  tak- 
ing or  damaging,  without  just  compensation,  of  private 
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property,  or  of  private  property  affected  by  public  in- 
terests/* Chicago  &  Northicestern  B.  R,  Co.  v.  Chicago, 
140  111.,  309,  29  N.  E.,  1109 ;  Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct,  273,  31  L.  Ed.,  205;  Chicago,  Burli7igton 
&  Quincy  R.  R.  Co.  v.  Chicago,  166  U.  S.,  255,  17  Sup. 
Ct,  592,  41  L.  Ed.,  979,  and  authorities  there  cited.  In 
the  latter  case  it  was  held  that :  "The  expense  that  will 
be  incurred  by  the  railroad  company  in  erecting  grades, 
planking  crossings,  and  maintaining  flagman  in  order 
that  its  road  may  be  safely  operated — ^if  all  that  should 
be  required — ^necessarily  resulted  from  the  maintenance 
of  the  public  highway,  and  must  be  deemed  to  have  been 
taken  into  account  when  it  accepted  the  privileges  and 
franchises  granted  by  the  State.  Such  expenses  must 
be  regarded  as  incidental  to  the  exercise  of  the. police 
powers  of  the  State."  The  ordinance  adopted  by  the 
city  of  Harriman  is  based  upon  an  estimate  that  the 
improvement  will  not  exceed  f  200  or  |300,  and  is  in  all 
respects  reasonable  If  the  exercise  of  this  power  by  the 
corporate  authorities  should  be  excessive  or  unreason- 
able, the  courts  have  plenary  jurisdiction  to  adjudge 
such  ordinance  void. 

The  decree  of  the  chancellor  and  the  court  of  chancery 
appeals  will  be  affirmed. 
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Minnie  T.  McOill  v.  Chilhoweb  Lumber  Go.  et  ah 
( KnoQDville.    September  Term,  1903. ) 

1,    OOU  Y  JsBBIOV.    BntitlM  oirnmr  to  market  Talue  of  yruperlj  at 

time  aad  plaoe  conTerted, 

The  owner  of  property  which  has  been  conTerted  and  appropti- 

ated  by  another  is  clearly  entitled  to  recoTer  the  market  Talae 

thereof  at  the  time  and  place  of  conyersion  and  approprlatioa. 

(Foat,  pp.  668-669.) 

8.  BAKB.  Same.  Owner  not  taxed  with  costa  and  eipenaee  ef 
removal  and  aale  of  converted  property,  when. 
The  owner,  whose  property  has  been  wrongfully  appropriated, 
converted,  and  sold,  cannot  be  onerated  with  the  costs  and  ex* 
pense  of  the  removal  and  sale  thereof,  especially  where  it  Is 
not  shown  that  there  was  no  market  for  the  property  at  the 
place  of  conversion.     (Post,  p.  669.) 

Case  cited  and  approved:  Knoxvllle  Blectric  Co.  v.  Bast  Ten- 
nessee Light  ft  Power  Co. 

3.  8TOPPAOB  IK  TBANSITU.    Does  not  rescind  sale  nor  divest 
title  out  of  purchaser;  seller's  rights. 

The  seller's  exercise  of  the  right  of  stoppage  in  transUu  does  not 
operate  to  rescind  the  sale,  nor  to  divest  title  out  of  the  pur- 
chaser, but  merely  to  restore  to  the  seller  the  right  of  posses- 
sion and  lien,  which  may  be  enforced  for  the  payment  of  the 
purchase  price.     (Post,  pp.  669-661.) 

Oases  cited  and  approved:  Shepherd  v.  Newhall,  7  U.  S.  App.» 
44,  4  C.  C.  A.,  362,  64  Fed.  Rep.,  306;  Cross  v.  O'Donnell,  44 
N.  Y.,  661;  Rolwey  v.  Blgelow,  12  Pick.  (Mass.),  307. 

4.  LIBN.    Of  seller  is  dependent  upon  possessioni  but  is  not  kMt 
by  wrongful  dispossession  of  the  property. 

While  the  seller's  lien  is  dependent  upon  possession,  yet  it  is  not 
extinguished  by  a  wrongful  and  fraudulent  dispossession  of  the 
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property.    The  change  of  posBession  muBt  be  Tolnntary  to  eon* 
Btitute  a  waiver  of  the  lien.    (Post,  pp.  661-663.) 

Case  cited  and  approved:    Caldwell  ▼.  Tutt,  10  Lea,  269. 

0.  00WB&8I0H.  Of  part  of  lumber  is  not  a  conversion  of  the 
remaining  part  left  untouched. 
Where  a  party  takes  and  converts  part  of  a  quantity  of  lumber,, 
he  is  not  liable  for  the  loss  by  flood  of  the  remaining  part  not 
taken  by  him,  and  over  which  he  exercises  no  right  of  owner- 
ship because  he  has  not  converted  such  remaining  part  (Pott^ 
pp.  662-664.) 


FROM  LOUDON. 


Appeal  from  the  Chancery  Court  of  Loudon  County. — 
Hugh  O.  Kyle^  Chancellor. 

KoGEBS  &  BooEBS^  for  complainant. 

Young  &  Young^  for  Hutchison  Co. 

Templeton^  Lindsay  &  Templeton^  for  Youmans 
Lumber  Co. 

P1CKI4B  ft  TuBNEB^  for  Southern  Brass  &  Iron  Co. 

J.  E.  Cassady,  for  Baugher. 


Mb.  Justice  MgAlisteb  delivered  the  opinion  of  the 
Court. 
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This  record  presents  a  general  creditors'  bill  to  wind 
up  the  affairs  of  the  Chilhowee  Lumber  Company  as  an 
insolvent  corporation.  The  bill  was  sustained  as  a  gea- 
eral  creditors'  bill,  and  a  receiver  appointed  to  take 
charge  of  the  assets  of  the  insolvent  corporation. 

The  questions  now  presented  to  this  court  arise  on  the 
appeal  of  the  Toumans  Lumber  Company,  which  is  as- 
serting a  preferred  claim  for  the  value  of  about  29,000 
feet  of  oak  lumber,  which  it  claims  was  converted  by  the 
Chilhowee  Lumber  Company  and  the  Southern  Brass  & 
Iron  Company.  The  facts  in  regard  to  this  controv«sy, 
as  found  and  established  by  the  court  of  chancery  ap- 
jyeslSy  are  as  follows : 

^'The  Youmans  Lumber  Company  sold  the  lumber  in 
question  (two  car  loads)  to  the  Chilhowee  Lumber  Com- 
pany, one  car  being  shipped  on  July  6  and  one  on  July 
8,  from  La  FoUette,  Tennessee,  consigned  to  the  Chil- 
howee Lumber  Company  at  Lenoir  City,  Tennessee.  Be- 
fore the  lumber  reached  its  destination,  the  Chilhowee 
Lumber  Company  had  become  financially  embarrassed, 
and  the  Youmans  Lumber  Company  stopped  the  lumb^ 
in  transit,  took  possession  of  it  at  Lenoir  City,  and,  by 
permission  of  one  J.  W.  Baugher,  unloaded  it  upon  his 
premises,  which  were  located  within  sixty  or  one  hun- 
dred feet  of  the  millyards  of  the  defendant  company. 
At  this  time  the  defendant  company  was  in  the  hands 
of  a  receiver  appointed  under  another  bill  filed  prior  to 
the  bill  in  this  case.  .  .  .  There  is  no  question  at  all 
but  that  the  lumber  was  sold  by  the  Youmans  Lumber 
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Company  to  the  Chilhowee  Lumber  Company;  that  it 
waB  shipped  to  Lenoir  City;  that  it  was  stopped 
in  tra/nsitu;  that  the  cars  were  unloaded  by  the 
Youmans  Lumber  Cotnpany^  who  took  possession 
of  the  lumber,  and,  by  permission  of  Mr.  Baugher,  the 
lumber  was  piled  on  his  lot,  and  did  not  then  pass  into 
the  possession  of  the  Chilhowee  Lumber  Company.  .  .  . 
As  a  matter  of  fact,  this  lumber  remained  on  the  yard 
where  Mr.  Youmans  had  placed  it,  without  any  author- 
ity, so  far  as  this  record  shows,  from  Mr.  Youmans,  or 
the  Youmans  Lumber  Company,  or  any  one  else,  to  take 
charge  of  it  or  remoye  it  ...  It  appears,  however, 
that  the  agents  of  the  Chilhowee  Lumber  Company  went 
to  Mr.  Baugher,  upon  whose  yard  the  lumber  was  left, 
and  told  him  that  matters  had  been  arranged,  and  that 
the  lumber  belonged  to  the  Chilhowee  Lumber  Company, 
and  thereupon  some  of  the  lumber  (one-fourth)  was 
taken  and  used  by  the  Chilhowee  Lumber  Company. 

^^Subsequently,  on  the  nineteenth  of  September,  Mr. 
Peter  Blow,  representing  the  Southern  Brass  &  Iron 
Company,  having  a  claim  or  account  for  the  sum  of 
sixty-one  dollars  and  forty  cents  for  goods  sold  to  the 
Chilhowee  Lumber  Company,  which  was  overdue  and 
unpaid,  went  down  to  Lenoir  City  to  collect  his  claim. 
.  .  .  Mr.  Blow  demanded  payment  of  his  account, 
and,  after  trying  to  put  him  off,  Mr.  Morrow,  the  secre- 
tary and  treasurer  of  the  Chilhowee  Company,  finally 
proposed  to  sell  Mr.  Blow  some  lumbar  in  payment  of  the 
account,  and  showed  him  this  lumber,  which  was  then 
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piled  upon  the  yard  of  Mr.  Banghw.  Mr.  Blow  agreed 
to  take  the  lumber  for  his  debt^  but  at  the  request  of  Mr. 
Morrow  agreed  to  leave  the  lumber  where  it  was  until 
the  first  of  Octobery  and  agreed  that  Mr.  M(»tow  or  the 
Chilhowee  Lnmber  Gomi>any  might,  by  paying  BCHoe 
sixty-one  dollars  and  forty  cents  by  the  first  of  October,, 
repurchase  or  redeem  the  lumber.  A  contract  was  en- 
tered into  between  the  parties  embodying  the  features 
JBSt  stated,  but  was  not  acknowledged  or  registered. 
•  .  .  The  lumber  was  still  on  the  lot  of  Mr.  Baughet, 
and  was  pointed  out,  and  by  agreement  of  the  parties 
was  placed  in  possession  of  J.  W.  Baugher,  trustee  for 
the  Southern  Brass  &  Iron  Company,  and  Mr.  Baugher 
assumed  control  of  the  lumber.^' 

It  will  be  observed  that  all  this  was  done  without  the 
knowledge  or  consent  or  participation  of  the  Youmans 
Lumber  Company.  It  appears  further  that  subsequently 
the  original  bill  in  this  case  was  filed,  and  the  receiver 
api>ointed.  Soon  thereafter,  the  receiver  having  told 
Mr.  Blow  that  he  could  not  redeem  the  lumber,  the  latter 
ordered  the  lumber  shipped  to  Ejioxville,  where  about 
10,000  feet  of  it  was  received  and  sold  by  Mr.  Blow  for 
the  sum  of  |103.98,  out  of  which  he  paid  |26  freight  and 
other  expenses  of  shipment,  including  loading  and  un- 
loading, amounting  to  |24,  leaving  net  proceeds  realized 
of  153.94.  The  balance  of  this  lumber,  estimated  to  be 
about  6,000  feet,  was  left  upon  the  yard  of  Mr.  Baugher 
at  Lenoir  City,  the  injunction  having  issued  prohibit- 
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ing  its  remoyal;  and  it  was  subsequently  washed  away 
by  floods  and  lost 

The  injunction  referred  to  issued  upon  a  petition  filed 
lyy  the  receiyer,  alleging  that  the  property  belonged  to 
the  defendant  corporation.  The  Southern  Brass  &  Iron 
-Company  answered  the  i>etition,  and  insisted  that  the 
lumber  had  been  sold  to  it  by  J.  W.  Morrow,  secretary 
and  treasurer  of  defendant  company,  on  September  19, 
1901.  The  Youmans  Lumber  Company  intervened  by 
petition,  asserting  a  lien  upon  this  lumber  upon  the 
ground  that  it  had  exercised  its  right  of  stoppage  in 
transitu,  and  that  it  had  been  dispossessed  of  the  lum- 
ber wrongfully. 
The  court  of  chancery  appeals  held  as  follows : 
^^Upon  these  facts  we  are  of  opinion  and  find  that  the 
lumber  in  question  had  been  stopped  in  transitu,  piled 
up  upon  the  yard  of  Mr.  Baugher  by  the  Youmans  Lum- 
ber Company,  and  had  not  been  paid  for  by  the  Chilho- 
wee  Lumber  Company;  that  subsequently  the  otBicers 
and  agents  of  the  Chilhowee  Lumber  Company  wrong* 
fully  and  without  authority  went  upon  the  yard  of  Mr. 
Baugher,  and  by  false  representations  assumed  and  took 
possession  of  said  lumber,  and  did  use  up  onefourth  of 
it  in  its  mill ;  that  subsequently  Mr.  Morrow,  secretary 
and  treasurer,  acting  for  the  Chilhowee  Lumber  Com- 
pany, did  sell  or  pledge  and  deliver  to  Mr.  Baugher,  act- 
ing as  trustee  for  the  Southern  Brass  &  Iron  Company, 
the  remaining  three-fourths  of  this  lumber.  At  the 
time  of  this  transaction  the  Chilhowee  Lumber  Com- 


558  TENNESSEE  REPORTS.  [Vol.  Ill 


McGlU  T.  Chilhowee  Lumber  Co. 


pany  was  not  the  owner  of  this  lumber,  as  it  had  never 
been  legally  delivered  to  it,  and  it  therefore,  in  our  opin- 
ion, had  no  right  to  execute  the  pledge  for  the  sale  and 
delivery  of  this  lumber  to  the  defendant  Peter  Blow 
for  the  Southern  Brass  &  Iron  Company." 

Says  that  court:  '^We  think  the  Southern  Brass  k 
Iron  Company  and  Peter  Blow  are  liable  to  the  You- 
mans  Lumber  Company  for  the  value  of  the  lumber  so 
taken.  It  appears  that  thje  amount  of  the  lumber  act- 
ually taken  by  the  Southern  Brass  &  Iron  Company  and 
Mr.  Blow  was  worth  the  net  amount  realized,  fifty-three 
dollars  and  ninety-four  cents,  and  for  this  amount  we 
think  the  Youmans  Lumber  Company  is  entitled  to  a 
decree  against  the  Southern  Brass  &  Iron  Company  and 
Peter  Blow," 

The  Youmans  Lumber  Company  complain  of  this  part 
of  the  decree  to  the  extent  that  the  court  of  chancery  ap- 
I>eals  allowed  a  credit  or  reduction  for  ^p^ises  incurred 
by  the  Southern  Brass  &  Iron  Company  in  shipping  this 
lumber  from  Lenoir  City  to  Knoxville.  The  insistence 
made  in  this  court  on  behalf  of  the  Youmans  Lumber 
Company  is  that,  having  found  that  complainants'  lum- 
ber was  wrongfully  appropriated,  the  court  of  chancary 
appeals  should  not  have  allowed  credit  for  any  expenses 
incurred  by  the  Southern  Brass  &  Iron  Company  in  tak- 
ing possession  of  this  property  and  shipping  it  away. 
The  theory  of  the  Youmans  Lumber  Company  is  that  the 
Southern  Brass  &  Iron  Company  should  have  been  held 
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liable  for  the  market  value  of  the  lumber  appropriated 
and  converted  at  Lenoir  City. 

We  are  constrained  to  hold  that  this  assignment  of 
error  is  well  made.  It  was  held  by  this  court  at  the 
present  term,  in  Knoxville  Electric  Company  v.  East 
Tennessee  Light  &  Power  Company,  82  S.  W.,  — ,  that 
a  litigant  whose  property  is  wrongfully  attached  cannot 
be  adjudged  liable  either  for  costs  of  the  receivership 
under  which  it  was  preserved  or  for  a  receiver's  certifi- 
cate issued  for  its  exclusive  benefit.  Upon  the  same 
principle  we  are  unable  to  see  why  a  party  whose  prop- 
erty ha«  been  wrongfully  appropriated  and  sold  should 
be  onerated  with  the  costs  and  expenses  of  that  sale. 
He  is  clearly  entitled  to  recover  the  market  value  of  the 
property  at  the  time  and  place  of  the  conversion.  The 
court  of  chancery  appeals  did  not  fijid  there  was  no 
market  for  this  lumber  at  Lenoir  City,  and  that  on  that 
account  its  value  should  be  determined  by  the  Knoxville 
market  It  was  therefore  in  error  in  not  adjudging  lia- 
bility against  the  Southern  Brass  &  Iron  Company  for 
the  value  of  this  lumber  at  Lenoir  City. 

The  next  assignment  is  that  the  court  of  chancery  ap- 
peals erred  in  holding  that  the  loss  of  6,000  feet  of  lum- 
ber washed  away  by  floods  at  Lenoir  City  must  fall  on 
the  Toumans  Lumber  Company. 

As  already  seen,  one-fourth  of  the  lumber  belonging 
to  the  Youmans  Lumber  Company  had  been  appropri- 
ated by  the  Ghilhowee  Lumber  Company  wrongfully, 
and  it  sold  the  remaining  three-fourths  of  that  lumber  to 
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the  Sonthern  Brass  &  Iron  Company.  The  latter  com- 
pany^  under  its  purchase,  removed  one-half  of  the  lum- 
ber,  leaving  deposited  in  the  yard  of  J.  W.  Baugher 
about  6,000  feet  As  found  by  the  court  of  chancery  ap- 
peals, this  6,000  feet  of  lumber  was  washed  away  by 
floods  and  high  water,  without  any  fault  being  eq^^eci- 
ally  attributable  to  any  one. 

The  theory  now  advanced  on  behalf  of  the  Yonmans 
Company  is  that  the  legal  title  to  this  lumber  had  passed 
from  the  Youmans  Company  to  the  Chilhowee  Company 
and  from  the  Chilhowee  Company  to  the  Southern  Brass 
&  Iron  Company,  and  that  the  loss  should  fall  aiK>n  the 
latter  company.  It  is  insisted  on  behalf  of  the  Youmans 
Company  that  when  it  exercised  its  right  in  stopping  the 
lumber  in  transitu  on  account  of  the  insolv^icy  of  the 
purchaser  the  effect  of  such  stoppage  was  not  to  rescind 
the  sale  or  interfere  with  the  title,  but  simply  to  restore 
the  seller  his  original  lien  to  secure  the  payment  of  the 
purchase  price.  In  Mechem  on  Sales,  vol.  2,  section 
1612,  it  is  said :  ^The  effect  of  the  exercise  of  the  right 
of  stoppage,  as  it  seems  now  to  be  generally  agreed  on, 
is  not  to  rescind  the  sale,  but  to  restore  the  seller  to  his 
right  of  possession  and  lien.  .  .  •  The  assumption 
of  the  lien,  as  has  already  been  seen,  does  not  of  itself 
effect  a  rescission  of  the  sale.  The  goods  still  remain 
the  goods  of  the  buyer  until  the  seller  has  in  some  way 
foreclosed  his  right,  and  until  that  time  the  buyer  may 
redeem  them."  Sheppard  v.  Neivhall,  7  U.  S.  App.,  544^ 
4  C.  C.  A.,  352,  64  Fed.,  306;  Cross  v.  O'Donnell,  44  N. 
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Y.,  661,  4  Am.  Rep.,  721 ;  Rowley  v.  Bigelow,  12  Pick. 
(Mass.),  307,  23  Am.  Dec,  607;  23  Am.  ft  Eng.  Encyc. 
of  Law  (2  Ed.),  col.  23,  p.  932. 

It  is  true  that  the  sale  of  this  lumber  by  the  Youmans 
Company  to  the  Chilhowee  Company  was  not  rescinded 
by  the  seller's  act  in  stopping  the  lumber  in  transit,  but 
the  title  to  the  lumber  was  stUl  in  the  Chilhowee  Com- 
pany, and  the  right  of  possession  repiained  in  the  You- 
mans Company,  until  the  purchase  price  was  paid,  and 
its  lien  thereby  extinguished.  It  is  insisted,  however, 
by  counsel  for  the  Southern  Brass  &  Iron  Company,  that 
this  lien  was  absolutely  dependent  for  its  existence  and 
^enforcement  upon  the  fact  of  the  seller's  retaining  pos- 
session of  the  property,  and,  haying  lost  its  possession, 
the  Youmans  Company  were  not  entitled  to  enforce  the 
lien.  "At  most,"  it  is  said,  "it  could  only  enforce  that 
lien  upon  the  specific  property  involved,  or  its  immedi- 
ate proceeds,  provided  they  could  be  followed  and  identi- 
fied." 

While  it  is  true,  as  insisted  by  counsel,  that  the 
seller's  lien  is  dependent  upon  possession,  it  is  also  true 
that  it  is  not  extinguished  by  a  wrongful  dispossession 
of  the  property.  The  court  of  chancery  appeals  has 
found  as  a  fact  that  "the  Chilhowee  Lumber  Company 
wrongfully  and  without  authority  went  upon  the  yard 
of  Mr.  Baugher,  and  by  false  representations  assumed 
to  take  possession  of  said  lumber."  Such  a  wrongful 
and  fraudulent  dispossession  did  not  operate  to  eztin- 
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guish  the  seller's  lien.  ^^The  change  of  possession  must 
be  voluntary  to  constitute  a  waiver  of  the  lien.  There- 
fore, where  such  a  change  is  effected  by  force  or  fraud, 
or  without  the  consent  of  the  lienholder,  the  lien  is  not 
thereby  determined."  Am.  &  Eng.  Encyc.  of  Law  (2 
Ed.),  vol.  19,  p.  27;  Caldwell  v.  Tutt,  10  Lea,  259,  43 
Am.  Rep.,  307;  Mechem  on  Sales,  vol.  1,  section  153. 

It  is  also  true  that  the  Youmans  Lumber  Company 
was  entitled  to  regain  this  possession  from  the  wrong- 
doer.  "So,  if  by  artifice  or  evasion  the  buyer  obtained 
possession  of  the  goods,  as  upon  a  promise  or  under- 
standing of  immediate  payment,  which  afterwards  is 
evaded  or  denied,  the  seller,  who  has  done  nothing  to 
estop  himself  or  waive  his  right,  may  r^ain  possession 
by  virtue  of  his  lien  as  against  any  one  but  a  bona  fide 
purchaser  for  value."  Mechem  on  Sales,  vol.  2,  section 
1490;  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.),  vol.  19,  p.  35. 

The  court  of  chancery  appeals  has  found  as  a  fact  that 
the  Southern  Brass  &  Iron  Company  was  not  an  inno- 
cent purchaser,  and  this  exception  to  the  rule  is  there- 
fore eliminated  from  this  case.  In  respect  of  the  remedy 
of  the  lienholder  to  recover  the  possession  of  this  prop- 
erty, the  law  is  thus  stated,  viz. : 

"If  the  property  is  wrongfully  taken  from  the  custody 
of  the  lienholder  by  a  third  person,  the  lienholder's 
remedy  is  by  an  action  to  recover  the  possession  or  for  a 
wrongful  conversion.  In  the  latter  action  the  measure 
of  damages  is  the  amount  of  the  lien,  not  exceeding  the 
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value  of  the  property."  Am.  &  Eng.  Encyc  of  Law  (2 
Bd.),TOl.  19,  p.  35. 

The  court  of  chancery  appeals,  as  already  stated,  ad- 
judged liability  against  the  Southern  Brass  &  Iron  Com- 
pany for  the  net  amount  realized  by  the  latter  company 
from  its  sale  of  the  lumber  in  Knoxville,  upon  the  ground 
that  at  the  time  of  its  purchase  from  the  Chilhowee  Lum- 
ber company  the  lumber  had  not  been  delivered  to  it  by 
the  Youmans  Company. 

Now  it  is  insisted  on  behalf  of  the  Youmans  Company 
that  the  Southern  Brass  &  Iron  Company  should  also  be 
held  liable  for  the  6,000  feet  of  lumber  washed  away  by 
the  floods,  for  the  reason  that  at  the  time  of  said  loss  the 
l^al  title  to  the  6,000  feet  was  vested  in  the  Southern 
Brass  &  Iron  Company  under  its  purchase  from  the  ChU* 
howee  Company.  This  contention  is  based  upon  the 
theory  that,  although  the  Youmans  Company  exercised 
its  right  of  stoppage  in  transitu,  the  sale  was  not  there- 
by rescinded,  but  the  title  to  the  lumber  remained  in  the 
Chilhowee  Lumber  Company  under  the  original  pur- 
chase, and  therefore  the  legal  title  to  the  6,000  feet  of  lum- 
ber passed  from  the  Chilhowee  Company  to  the  South- 
em  Brass  &  Iron  Company  under  its  contract  of  pur- 
chase. 

We  are  unable  to  concur  with  counsel  in  this  conten- 
tion. It  is  very  plain  to  us  that  the  Chilhowee  Com- 
pany could  not  communicate  a  title  to  the  Southern 
Brass  &  Iron  Company  to  the  lumber  in  question,  for  the 
reason  that  said  lumber  had  never  been  legally  delivered 
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by  the  TonmanB  Company  to  the  Chrlhowee  Company; 
and  it  is  yery  clear  that  until  the  Chilhowee  Company 
had  the  right  of  possession  it  could  pot  communicate  a 
title  to  any  purchaser.  The  full  scope  and  meaning  of 
the  doctrine  announced  by  Mr.  Mechem  in  his  text,  and 
other  authorities  cited,  where  the  same  principle  is  af- 
firmed,  is  that  the  seller  is  not  to  be  prejudiced  by  the 
exercise  of  his  right  of  stoppage  in  transitu,  but  may  en- 
force his  contract  of  sale  against  the  purchaser.  Until 
the  seller  has  relinquished  his  right  of  possession  to  the 
purchaser,  the  latter  cannot,  of  course,  communicate 
any  title  to  the  property  so  as  to  defeat  the  seller's  lien. 

We  are  therefore  of  opinion  that  the  Southern  Brass 
Sc  Iron  Company  cannot  be  held  liable  for  the  loss  of  the 
6,000  feet  of  lumber  washed  away  by  high  water,  upon 
the  theory  that  it  owTied  the  legal  title  to  the  lumber. 
We  are  further  of  opinion  that,  since  the  Southern  Brass 
&  Iron  Company  exercised  no  acts  of  ownership  over  this 
6,000  feet,  and  did  not  remove  it,  but  left  it  standing 
where  it  was  originally  deposited  by  the  Youmans  Com- 
pany, it  cannot  be  held  liable  as  for  a  conversion.  More- 
over, it  appears  from  the  finding  of  the  court  of  chancery 
appeals  that  the  Southern  Brass  &  Iron  Company  was 
enjoined,  at  the  instance  of  the  receiver  of  the  Chilhowee 
Company,  against  removing  that  lumber,  or  exercising 
any  acts  of  ownership  over  it,  at  the  very  time  the  lumbar 
was  swept  away. 

The  decree  of  the  court  of  chancery  appeals  will  be 
modified  as  herein  indicated  and  affirmed. 
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Tennessee  Coal,  Iron  &  Railroad  Co.  v.  W.  C.  Jabsbtt. 
{Knoxville.    September  Term,  1903.) 

1.    KASTBB  AND  8BBVANT.    Duty  of  master  to  instmct  .in«z- 
perienced  servant. 
The  employer  is  bound  to  use  ordinary  care  to  instmct  the  inex- 
perienced, unskilled,  or  ignorant  employee,  and  explicitly  to 
warn  him  of  dangers.    (PoBt,  pp.  672-678.) 

Gases  cited  and  approved:  Whitelaw  v.  Railroad,  16  Loa*  819; 
lion  Co.  V.  Pace,  101  Tenn.,  476;  Brennan  v.  Gordon,  118  N. 
Y.,  494;  Campbell  v.  Eveleth,  83  Me.,  63;  Leary  v.  Railroad^  189 
Mass.,  684;  Felton  v.  Girardy,  104  Fed.  Rep.,  127. 

d.  8AKB.  Bame.  On  transferring  servant  from  a  safe  work  to  a 
dangerous  work. 
Where  an  inexperienced  employee  engaged  in  ordinary  labor  re- 
Quiring  no  skill  is  commanded  by  the  employer  to  go  OQtfiide  of 
his  regular  employment  which  was  not  attended  with  special  dan- 
ger, and  to  assist  in  the  performance  of  work,  which  was  dan- 
gerous, and  required  skill  and  experience,  and  exercise  of  pre- 
cautions to  avoid  danger,  the  employer  was  guilty  of  negligence 
in  failing  to  instruct  the  employee,  and  to  warn  him  of  the  dan- 
gers involved,  and  is  liable  in  damages  for  injuries  received 
by  such  employee  in  such  dangerous  work.    {Post,  pp.  672-678.) 

Cases  cited  and  approved:  Whitelaw  v.  Railroad,  16  Lea,  819; 
Iron  Co.  V.  Pace,  101  Tenn.,  476;  Brennan  v.  Gordon,  118  N.  Y., 
494;  Campbell  v.  Eveleth,  83  Me.,  63;  Leary  v.  Railroad,  189 
Mass.,  684;  Felton  v.  Girardy,  104  Fed.  Rep.,  127. 

8.    SAICB.    Same.    Same.    Charge  of  court  that  is  proi)er  in  such 
case. 
In  an  action  by  an  employee  for  personal  injuries,  a  charge  by 
the  court  to  the  effect  that  where  there  are  several  ways,  or 
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more  than  one  way.  In  which  to  do  a  particular  piece  of  work, 
the  owner  may  determine  how  the  work  shall  be  done,  and  is  not 
responsible  in  damages  for  injaries  resulting  to  his  workmen, 
simply  because  he  did  not  adopt  the  safest  and  best  way  to  do 
the  work,  but  if  the  employer  adopts  a  dangerous  and  hasardoos 
way  of  doing  the  work,  when  there  was  a  reasonably  safe  way 
known  to  him,  and  if  the  employer  knows  of  the  danger,  and 
the  employees  do  not  know  of  it,  it  is  the  duty  of  the  employer 
to  inform  the  employees  of  the  danger,  and  if  the  work  is  dan- 
gerous, and  requires  skill  in  its  performance,  and  unskilled  men 
are  selected  to  do  it,  it  is  the  duty  of  the  employer  to  instruct 
the  employees  as  to  the  work  to  be  done,  is  proper,  and  is  a  cor^ 
rect  exposition  of  the  law.     {Post,  pp.  678-679.) 

%.  SAMB,  Same.  Same.  Same.  BafusalofreqaestcoTaredby 
general  charge. 
A  request  to  charge  that,  if  the  employee  was  a  mature  man  oC 
ordinary  intelligence  when  he  was  transferred  from  one  gang 
to  another,  and  the  danger  of  the  new  work  he  was  directed  to 
do  was  obvious,  and  by  the  exercise  of  reasonable  diligence, 
could  be  seen  by  him,  then  he  was  not  entitled  to  warning  or 
instructions,  and  was  bound  to  exercise  his  mind  to  discoTer 
and  ayoid  danger,  and  for  failure  to  do  so,  he  was  negligent, 
and  cannot  recover,  is  substantially  covered  by  the  general 
charge  to  the  effect  that  if  the  employee  knew  as  much  about 
the  danger  by  which  he  was  injured  as  the  employer  knew,  or 
by  the  exercise  of  ordinary  diligence  could  have  known  it,  then 
there  was  no  necessity  for  any  warning,  and  the  employee  could 
not  recover  for  want  of  such  warning.    (Post,  pp.  679-680.) 

S,    BAMB.    Same.    Same.    Same.    Same,    Refusal  of  request  to 
oharge  as  fellow  servant,  where  question  is  not  involved. 

m 

In  an  action  by  an  employee  for  personal  injuries,  where  the 
liability  of  the  employer  does  not  turn  on  the  question  whether 
the  act  causing  the  injury  was  the  result  of  the  negligence  of 
a  fellow  servant,  but  depends  upon  the  question  whether  the 
Injured  employee  was  ordered  into  a  diif erent  sphere  of  employ- 
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.  ment  by  one  haying  authority  to  do  so,  and  whether  the  injured 
employee  was  instructed  and  warned,  it  was  not  error  for  the 
court  to  refuse  a  request  for  instruction  that  the  boss  of  the 
gang  and  the  employee  were  fellow  servants,  and  that  the  em- 
ployer was  not  liable  for  injuries  resulting  to  such  employee 
from  the  negligence  of  such  boss  and  his  fellow  servant,  where 
such  requested  instruction  ignored  the  employer's  duty  to  give 
warning,  adyiceb  and  instruction  to  such  employee.  ^  {Pott,  9P» 
680-582.) 


FROM  MARION. 


Appeal  from  Circuit  Court  of  Marion  County. — ^M.  M. 
Ai4LisoN^  Judge. 

W.  D.  Speabs  and  J.  Bright^  for  plaintiff  in  error. 

B.  A.  Neard  and  Murray  &  Murray^  for  defendant  in 
error. 


Mr.  JusnOB  MoAlister  delivered  the  opinion  of  the 
Oourt 

This  is  a  suit  for  personal  injuries.  The  trial  below 
resulted  in  a  verdict  in  favor  of  the  plaintiff  for  16^000. 
The  trial  judge,  being  of  opinion  that  the  verdict  was 
excessive,  suggested  a  remittitur  of  |2,500,  which  was  ac- 
cepted by  the  plaintiff,  and  thereupon  a  judgment  was 
pronounced  in  his  favor  for  |3,500.  The  defendant  ap- 
pealed,  and  has  assigned  errors. 
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The  first  asfiignmeiit  is  that  there  is  no  eyidenee  to 
support  the  verdict  It  is  insisted  that  upon  the  undis- 
puted facts  in  the  record,  plaintijBF,  aa  a  matter  of  law, 
is  not  entitled  to  a  judgment  The  grayamen  of  the 
action  as  laid  in  the  declaration  is  that  the  defendant 
company  is  engaged  in  the  manufacture  of  iron,  owning 
and  operating  an  iron  plant  at  South  Pittsburg,  in 
Marion  county,  Tenn.,  comprising  furnaces,  stock- 
houses,  railroad  tracks,  etc.,  and  that  the  plaintiff  was 
employed  in  said  plant  in  the  capacity  of  a  hand,  and 
was  a  member  of  what  was  known  as  the  '^floating  gang.'* 
The  duties  of  the  floating  gang  were  to  pick  out  castings, 
lift  up  castings,  clean  up  the  place,  move  the  brick,  move 
the  iron,  and  similar  duties,  requiring  no  mechanical 
skill  or  experience.  It  is  alleged  that  the  plaintiff  was 
changed  from  this  employment  to  the  more  hazardous 
work  of  replacing  columns  in  the  stockhouse,  which  had 
become  displaced.  Plaintiff  alleges  that  the  accomplish- 
ment of  this  work,  properly  and  safely,  required  knowl- 
edge, skill,  and  experience,  and  especially  some  familiar- 
ity with  a  mechanical  instrument  known  as  a  ^^jack." 
Plaintiff  further  alleges  that  he  had  no  experience  what- 
ever in  mechanical  work,  and  had  never  worked  with 
the  carpenter's  gang  until  a  few  days  before  the  injury. 
On  that  date,  to  wit,  a  few  days  before  the  injury,  the 
boss  of  the  floating  gang  directed  the  plaintiff  to  report 
to  P.  R.  Jones,  who  was  the  boss  of  the  carpenter's  gang, 
and  go  to  work  with  him.  It  is  further  alleged  that  both 
the  boss  of  the  floating  gang  and  the  boss  of  the  carpen- 
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ter's  gang  well  knew  that  plaintiff  was  not  a  mechanic^ 
and  had  no  exi>erience  whatever  in  that  kind  of  work.  It 
is  alleged  that  the  defendant  company  gave  the  plaintiff 
no  warning  advice  and  instructions  as  to  how  this  work 
should  be  done,  and  that,  on  account  of  the  n^ligence 
of  the  comi>an7's  agent  in  executing  the  work,  and  the 
plaintiff's  ignorance  and  inexperience  as  a  workman,  he 
sustained  the  injuriea 

A  more  specific  statement  of  f  he  case  is  that  at  the  de- 
fendant's plant  was  a  stockhouse,  over  which  ran  ele- 
vated railroad  tracks.  The  tracks  were  supported  by 
upright  columns  about  twenty  feet  high.  Two  of  these 
columns  had  slipped  out  of  their  sockets,  and  leaned 
toward  each  other.  On  the  day  of  the  accident  the  boss 
of  the  carpenter's  gang  ordered  the  gang,  including  the 
plaintiff,  to  put  said  columns  back  in  position.'  Accord- 
ingly, a  double  scaffold,  with  two  floors,  about  sixteen 
feet  high,  was  erected  under  this  elevated  railway  track. 
A  piece  of  oak  timber  eight  by  eight  inches  and  twelve  or 
thirteen  feet  long,  called  an  "arrow,"  was  placed  hori- 
zontally against  one  of  the  leaning  columna  The  space 
between  the  two  columns  was  sixteen  feet,  and  the  inter- 
vening space  between  the  end  of  the  oak  timber  and  the 
other  leaning  column  was  filled  with  a  mechanical  jack 
twenty-five  or  thirty  inches  long.  A  piece  of  iron  was 
then  employed  as  a  lever,  and  the  jackscrew  was  turned 
for  the  purpose  of  forcing  the  piece  of  timber  and  jack 
against  the  columns,  and  thus  press  them  back  in  their 
proper  places;  but  the  pressure  against  the  end  of  the 
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timber  was  so  great  that  it  caused  the  jack  and  timb^ 
to  buckle  with  such  force  and  violence  as  to  knock  the 
plaintiff,  Jarrett,  off  the  scaffold,  down  on  the  iron  or^ 
inflicting  upon  him  very  serious  personal  injuries. 

The  plaintiff  bases  his  right  to  recover  upon  two 
grounds :  First,  that  the  defendant  company,  in  direct- 
ing him  to  co-operate  in  this  hazardous  service,  failed 
to  give  him  warning  advice  and  instructions;  second, 
that  the  mode  adopted  by  the  foreman  for  accomplishing 
this  work  was  dangerous,  and  not  the  usual  and  custom- 
ary method.  The  record  shows  that  Jones,  the  boss  of 
the  carpenter's  gang,  was  present  superintending  the 
work  of  replacing  said  columns,  and  directing  how  it 
should  be  dona  It  is  insisted  that  neither  the  timb^ 
nor  the  jack  were  in  any  way  supported  or  confined  to 
their  places,  but  were  left  entirely  loose.  There  is  proof 
tending  to  show  that  the  proper  and  safe  way  to  do  this 
work  required  that  the  jack  should  be  placed  on  the 
fioor,  the  piece  of  timber  on  the  jack,  and  the  other  end 
of  the  timber  against  the  elevated  railroad  track,  and 
that  by  the  mechanical  pressure  or  force  of  the  jack,  the 
railroad  track  should  have  been  lifted,  so  as  to  allow  the 
<!olumns  to  be  slipped  back  into  their  proper  places,  and 
the  track  then  let  down  again.  It  is  insisted  that  by 
this  method  the  pressure  on  the  columns  would  have 
been  entirely  relieved,  and  the  process  of  adjusting  the 
<:olumns  in  their  proper  places  comparatively  simple. 
Proof  was  introduced  by  the  plaintiff  tending  to  estab- 
lish this  theory,  and  also  to  show  that  plaintiff  was  in- 
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experienced,  and  had  no  instructions  from  defendant's 
boss  in  respect  of  the  proper  manner  to  do  the  work.  It 
is  shown  that  the  plan  used  for  readjusting  the  columns 
was  adopted  by  Jones,  the  boss  of  the  carpenter's  gang, 
and  that  plaintiff  was  simply  complying  with  the  di- 
rections of  his  superior  when  the  accident  happened.  It 
is  further  shown  that  the  plaintiff  had  no  admonition 
as  to  the  danger  incident  to  this  work,  nor  advice.how  to 
aToid  it  The  declaration  alleges  that  the  method  em- 
ployed for  accomplishing  the  work  was  a  dangerous  and 
unusual  method ;  that  said  Jones,  the  boss  of  the  carpen- 
ter gang,  knew  this  danger,  and  that  the  plaintiff  did 
not  know  it,  but,  relying  upon  the  superior  knowledge 
•of  the  foreman,  plaintiff  undertook  to  do  the  work  in 
this  way  in  obedience  to  orders  so  given,  and  by  reason 
of  the  negligence  of  defendant  in  adopting  this  danger- 
ous method  the  jack  and  timber  gave  way,  inflicting  the 
injury. 

On  behalf  of  the  defendant  company  it  is  insisted  that 
the  master  has  the  right  to  exercise  his  judgment  in 
choosing  methods  of  doing  his  work,  and  is  not  responsi- 
ble in  damages  in  selecting  one  less  safe  or  more  hazard- 
ous than  another  that  might  have  been  adopted.  It  is 
further  insisted  that  plaintiff  Jarrett  was  a  matured 
man,  and  a  man  of  intelligence;  that  he  had  had  eleven 
years'  experience  in  working  around  the  furnace;  that 
he  was  capable  of  knowing,  and  did  know,  all  the  dan- 
gers likely  to  result  from  the  work.  As  a  matter  of  law, 
it  was  insisted  on  behalf  of  defendant  company,  firsts 
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that  tU0  injury  resulted  from  an  ordinary  peril  inci- 
dent to  the  service  which  the  plaintiff  aissomed  when  he 
entered  on  the  employment;  and,  second,  if  any  negli- 
gence be  shown,  it  was  that  of  a  feUow  servant,  for  which 
the  company  is  not  responsible  The  insistence  made 
on  behalf  of  the  company  is  that  the  boss  of  the  floating 
gang  and  the  boss  of  the  carpenter's  gang  wa*e  fellow 
servants  of  the  defendant  in  error,  W.  C.  Jarrett;  that 
the  injury  was  caused  by  the  n^ligrace  of  these  fellow 
servants;  and  no  liability,  therefore,  attached  to  the 
master.  The  court  fully  and  correctly  charged  the  law 
on  both  of  these  propositiona  But  the  plaintiff  below 
predicated  his  right  to  recover  upon  the  following  propo- 
sition, viz. : 

''Where  a  master  commands  a  servant  to  go  outside 
of  his  regular  employment  to  do  work  which  is  attended 
with  special  danger,  and  the  servant  does  the  work  at 
the  time  and  in  the  way  directed,  the  fact  that  the  ser- 
vant knew  that  the  work  was  dangerous  does  not  exoner- 
ate the  master,  or  make  the  servant  guilty  of  contribu- 
tory negligence,  unless  the  charactar  of  the  danger  be 
so  patent  and  glaring  that  no  prudent  man  would  at- 
tempt it  The  servant  does  not  assume  the  risk  incident 
to  the  new  service,  but  the  implied  obligation  of  the 
master  is  that  he  indemnifies  the  servant  against  the 
danger  incident  thereto.  If  the  servant  so  transferred 
from  one  service  to  another  is  ignorant  and  inexperi- 
enced as  to  the  work  to  be  performed,  or  the  danger  in- 
cident thereto,  the  master  is  liable  for  the  injury  that 
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may  result  therefrom,  unless  he  properly  instructs  and 
warns  the  servant  with  reference  thereto.'^  2  Bailey's 
Persona]  Injuries,  3475,  3479-3481,  3483,  3484,  and  au- 
thorities cited. 

In  Shearman  &  Redfield  on  Negligence  (5  Ed.)}  sec- 
tion 219a,  it  is  said,  viz. : 

^'The  principles  governing  the  management  of  minors 
are,  to  a  large  d^ree,  also  applicable  to  the  employment 
of  inexperienced,  ignorant,  feeble,  or  incompetent  ser- 
vants. A  master  having  notice  of  any  such  defect  in  a 
servant,  no  matter  what  his  age  may  be,  he  is  bound  to 
use  ordinary  care  to  instruct  the  inexperienced,  un- 
skilled, or  ignorant;  avoid  putting  the  feeble  to  work 
too  heavy  for  their  strength;  and  generally  to  refrain 
from  exposing  them  to  risks  which  they  are  not  fit  to  en- 
counter. When  the  master  has  notice  of  such  ignor- 
^ance,  unskill  fulness,  or  ignorance  on  the  part  of  the  ser- 
vant as  would  make  the  ordinary  risks  of  the  business 
especially  perilous  to  that  servant,  he  must  give  the  ser- 
vant explicit  warning  of  the  danger,  and  not  allow  him 
to  undertake  work  without  a  full  explanation  of  its 
perils.''  Brennan  v.  Oordon,  118  N.  Y.,  494,  23  N.  K., 
510,  8  L.  R.  A.,  818,  16  Am.  St  Rep.,  775. 

In  the  last  case  the  court  says : 

"This  action  is  brought  upon  the  theory  that  the  plain- 
ti£F,  being  inexperienced  in  the  running  of  an  elevator, 
and  that  to  the  knowledge  of  the  defendant,  and  that 
having  been  assigned  by  the  defendant  to  perform  this 
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dnty,  the  defendant  was  bound  to  qualify  him  for  such 
service'' 

It  appears  that  in  that  case  the  porter  in  the  store  had 
been  transferred  to  the  position  of  operating  the  eleva- 
tor. 

See,  also,  Campbell  v.  Eveleth,  83  Me.,  53, 21  Atl.,  784 ;. 
Leary  v.  Boston  d  Albany  R.  R.,  139  Mass.,  584,  2  N.  E.,. 
115,  52  Am.  Rep.,  733. 

This  question  was  considered  very  fully  in  an  opinion 
by  Judge  Lurton  in  Felton  v.  Oirardy,  104  Fed.,  127,  43 
O.  C.  A.,  439.  The  facts  of  that  case,  as  stated  in  the 
syllabus,  are  as  follows : 

"Plaintiff's  intestate  was  employed  as  a  boiler  maker's 
helper  in  the  repair  shops  of  defendant  railroad  com- 
pany. During  a  holiday,  when  most  of  the  other  em- 
ployees were  absent,  he  was  directed  by  the  foreman  of 
the  shops  to  go  into  the  fire  box  of  a  locomotive  engine^ 
which  had  steam  up,  and  tighten  the  plug  in  a  leaking 
flue  of  a  boiler.  The  plug  was  a  screw  plug,  and  in  at- 
tempting to  drive  it  with  a  hammer  he  broke  the  threads,, 
so  that  the  plug  was  forced  out  by  the  pressure,  and  he 
was  scalded  to  death  by  the  escaping  steam  and  water. 
It  was  shown  that  two  kinds  of  plugs  were  used  in  loco- 
motive flues,  one  being  screwed  into  the  flue  and  the 
other  driven ;  but  it  did  not  appear  that  deceased  knew 
such  fact,  and  there  is  evidence  tending  to  show  that  the 
repairing  of  such  plugs  was  the  work  of  an  experienced 
boiler  maker,  who  could  have  told  which  kind  the  one  to 
be  repaired  was,  and  that  it  should  have  been  tightened 
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with  a  wrenclL  There  is  also  testimony  that  the  de- 
ceased objected  to  doing  the  work  while  the  boiler  was 
hot,  saying  he  did  not  know  how  to  do  it,  or  what  to  do^ 
but  he  was  ordered  back  without  instruction^."  Said 
Judge  Lurton : 

''A  servant  impliedly  assumes  the  risks  and  hazards 
incident  to  the  service  he  contracts  to  render,  and,  in 
the  absence  of  knowledge  to  the  contrary,  an  employer 
may  assume,  as  between  the  n^aster  and  servant,  that 
one  applying  for  a  particular  employment  possesses  the 
skill  and  judgment  requisite  to  the  safe  and  proper  per- 
formance of  his  duty ;  but  if  the  employment  be  one  of  a 
dangerous  character,  requiring  skill  and  caution  for  its 
proper  discharge  with  safety  to  the  servant,  and  the  mas- 
ter be  aware  of  the  dangers,  and  have  reason  to  know 
that  the  servant  is  unaware  of  them,  and  that,  from  his 
youthfulness,  feebleness,  incapacity,  or  inexperience,  he 
does  not  appreciate  them,  the  servant  cannot,  even  with 
his  own  consent,  be  exposed  to  such  dangers  unless  he  be 
cautioned  and  instructed  sufficiently  to  enable  him  to 
comprehend  them,  and,  with  proper  care  on  his  part,  to 
do  his  work  safely ;"  citing  many  authorities.  "The  rule 
is  not  materially  different  in  principle  when  a  servant 
is  directed  to  do  a  temporary  work  outside  of  the  work 
which  he  has  engaged  to  do.  If  there  is  nothing  pecu- 
liarly dangerous  in  the  new  work,  and  the  master  has  no 
reasonable  ground  for  believing  that  the  servant  is  un- 
aware of  the  dangers  he  will  encounter,  or  has  not  the 
requisite  skill  and  experience  to  do  the  work  with  safety 
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to  himself y  the  servant  may  wdl  be  regarded^  if  he  obeys, 
with  haying  assumed  the  usual  and  ordinary  risks  in- 
<udent  to  the  employment" — citing  authorities.  ^'But 
when  a  servant  is  ordered  by  one  having  authority  over 
him  to  do  a  temporary  work  beyond  the  work  which  he 
had  engaged  to  do,  and  the  superior  knows,  or  ought  to 
know  from  all  the  circumstances  of  the  case,  that  the 
work  which  the  subordinate  is  directed  to  do  is  of  a  pecu* 
liarly  dangerous  character,  and  is  aware,  or  under  all 
the  circumstances  should  be  aware,  that  the  risks  and 
hazards  of  the  work,  or  the  proper  mode  of  doing  the 
work  to  avoid  the  incident  risks,  are  not  obvious  or 
known  and  appreciated  by  the  subordinate,  by  reason  of 
his  youth,  incapacity,  or  inexperience,  it  is  the  duty  of 
the  superior  to  caution  and  instruct  such  disqualified 
ftervant  to  enable  him  to  understand  the  dangers  he  will 
iincounter,  and  how  to  do  the  work  with  safety,  if  he 
<*xercisefl  due  care  himself;"  citing  authorities.  "The 
principle  is  that,  if  the  employer  knows  the  servant  will 
be  exposed  to  risks  and  dangers  in  any  labor  to  which 
he  assigns  him,  and  is  aware  that  the  servant  is,  from 
any  cause,  disqualified  to  know,  appreciate,  and  avoid 
such  dangers — the  dangers  not  being  obvious — the  mas- 
ter is  guilty  of  a  breach  of  duty  unless  he  gives  such 
reasonable  cautions  and  instructions  as  should  reason- 
ably enable  the  servant,  exercising  due  care^  to  do  the 
work  with  safety  to  himself."  Whitelato  v.  Railroad,  16 
Lea,  391,  1  S.  W.,  37 ;  Iron  Co.  V.  Pace,  101  Tenn.,  476, 
48  S.  W.,  232. 
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In  the  present  case  there  is  proof  tending  to  show 
that  skill  and  experience  were  required  in  readjusting 
the  displaced  columns,  and,  unless  certain  precautions 
were  observed,  there  was  danger  attending  the  work. 
The  proof  is  that,  to  be  safe,  the  jack  must  be  operated 
on  a  plumb  line  and  square,  and  that  it  is  dangerous  to 
operate  it  when  placed  in  any  other  position.     This  dan- 
ger was  not  obvious,  and  would  not  be  discernible  to  a 
.common  laborer,  employed  in  what  was  known  as  a 
"floating  gang."     But  the  foreman  of  the  carpenter^s 
gang  was  chargeable,  as  a  matter  of  law,  with  such 
knowledge,  and  it  was  his  duty  to  acquaint  inexper- 
ienced employees  with  the  danger,  and  to  give  them 
warning  advice  and  instructions  how  to  avoid  it.    On 
this  subject  the  court  charged  the  jury  in  accordance 
with  the  well-established  rule  as  follows,  viz. : 

''If  the  proof  shows  that  the  plaintiff  was  an  unskilled 
workman,  and  that  the  work  of  adjusting  these  upright 
columns  with  a  jack  and  piece  of  timber  was  dangerous^ 
and  required  a  skilled  mechanic  to  perform,  and  the  de- 
fendant company  knew  of  these  dangers,  that  the  plain- 
tiff had  no  experience  in  this  kind  of  work,  that  he  was 
ignorant  of  the  dangers,  and  the  proper  way  in  which 
to  do  it ;  and  if  no  notice  of  these  dangers  was  given  to 
the  plaintiff,  and  no  instructions  given  him  as  to  how 
to  do  the  work,  which,  if  they  had  been  given  him  and 
followed,  would  have  prevented  the  accident ;  or  if  wrong 
instructions  were  given  by  the  defendant,  or  by  a  super- 

111  Tenn-^T 
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ior  Bervantj  as  to  the  way  in  which  this  particular  work 
should  have  been  done;  and  if  plaintiff  was  injured  while 
doing  said  work  by  reason  of  the  negligence  of  the  de- 
fendant in  failing  to  warn  him  of  the  danger,  or  give 
him  proper  instructions,  or  by  giving  him  wrong  instruc- 
tions— then  the  plaintiff  would  be  entitled  to  recover.'^ 

There  can  be  no  exception  properly  taken  to  the  in- 
structions given  by  the  circuit  judge  as  quoted  above. 

Again,  it  is  alleged  in  the  declaration  that  the  method 
adopted  by  defendant's  foreman  for  readjusting  the 
columns  was  not  the  usual,  customary  and  safe  way  to 
do  the  work,  but  that  it  was  dangerous  and  extrahazard- 
ous ;  and  that  defendant  knew  it  was  not  the  usual  and 
customary  way,  and  that  it  was  dangerous  and  hazard- 
ous, but  that  the  plaintiff  did  not  know  this  fact,  and 
could  not  have  known  it  by  the  exercise  of  ordinary  care. 
On  this  subject  the  court  charged  the  jury  as  follows : 

"Where  there  are  several  ways  in  which  to  do  a  partic- 
ular piece  of  work,  or  where  there  is  more  than  one  way 
in  which  to  do  it,  the  owner  has  a  right  to  say  how  the 
work  shall  be  done,  and  will  not  be  held  responsible  in 
damages  for  injuries  resulting  to  his  workmen,  simply 
because  he  did  not  adopt  the  safest  and  best  way  to  do 
the  work.  But  if  the  master  adopts  a  dangerous  and 
hazardous  way  of  doing  the  work,  when  there  was  a 
reasonably  safe  way  known  to  him,  and  if  the  master 
knows  of  the  danger,  and  the  servant  does  not  know  ot 
it,  it  is  the  duty  of  the  master  to  inform  the  servaiit  of 
the  danger ;  and  if  the  work  is  dangerous,  and  requires 
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skill  in  its  performance,  and  unskilled  men  are  selected 
to  do  it,  it  is  the  duty  of  the  master  to  instruct  the  ser^- 
vant  as  to  the  work  to  be  done/^ 

We  are  of  opinion  that  this  instruction  contained  a 
correct  exposition  of  the  law  on  this  subject 

The  fifth  assignment  is  that  the  court  erred  in  refus- 
ing the  following  request  submitted  by  counsel  for  the 
company  after  the  delivery  of  the  general  charge,  viz. : 

"If  you  find  that  plaintiff  was,  at  the  time  of  the  acci- 
dent, a  full-grown  man,  of  ordinary  intelligence,  and 
that  he  was  working  with  the  floating  gang,  and  that  he 
was  directed  by  the  boss  of  the  floating  gang  to  go  and 
work  with  the  carpenter's  gang,  and  you  further  find 
that  the  work  with  the  carpenter's  gang — especially  the 
work  that  the  plaintiflf  and  others  were  engaged  in  at  the 
time  of  the  accident — ^was  open,  if  the  danger  was  obvi- 
ous, and  could  be  seen  by  plaintiff,  or  if,  by  the  exercise 
of  reasonable  diligence,  plaintiflf  could  have  seen  it,  then 
he  was  not  entitled  to  warning  or  instructions-  The 
plaintiflf  is  bound  to  exercise  his  mind  to  discover  and 
avoid  danger,  and,  if  he  fails  in  this  r^ard,  he  is  negli- 
gent,  and  cannot  recover/' 

We  are  of  opinion  that  this  request  was  properly  re- 
fused, since  it  was  substantially  given  in  the  general 
charge  as  follows : 

"If  the  plaintiflf  knew  as  much  about  the  danger  of  this 
work  as  the  defendant  did,  or  if  he  could,  by  the  exer- 
cise of  ordinary  diligence,  have  known  it,  then  there 
would  be  no  necessity  for  any  warning,  and  the  plaintiflf 
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Would  uot  be  entitled  to  recover  on  account  of  the  failure 
of  the  defendant  to  warn  him  of  this  danger." 

The  sixth  assignment  of  error  is  that  the  court  erred 
in  refusing  the  following  instruction  submitted  by  coun- 
sel for  the  defendant  company,  viz. : 

'^If  you  find  that  Jones,  who  was  at  the  time  of  this 
accident  to  Jarrett  in  charge  of  carpenter's  gang,  and 
the  foreman,  and  you  further  find  that  he  had  over  him 
other  agents  of  the  company,  who  were  his  superiors  at 
that  time  and  place  at  the  furnace,  and  that  there  were 
other  bosses  and  gangs  of  men,  vie.,  a  boss  of  the  floating 
gang,  a  boss  of  the  stockhouse  gang,  a  foundry  boss  and 
gang,  and  they  were  all  working  at  one  place — ^the  fur- 
nace— and  all  under  the  general  superintendent  of  the 
furnace,  and  together  were  engaged  to  accomplish  the 
one  end,  viz.,  the  making  of  iron,  then  I  chaise  you  that 
Jones,  the  boss  of  the  carpenter's  gang,  would  be  a  fel- 
low servant  with  Jarrett,  the  man  who  received  the  in- 
jury, and  that  the  defendant  would  not  be  liable  for 
any  accident  to  Jarrett  while  pressing  these  posts  apart 
and  placing  them  in  position,  resulting  from  the  negli- 
gence  of  Jones  in  adopting  a  less  safe  of  two  methods 
in  ordinary  use  in  pressing  these  posts  apart,  or  negli- 
gently giving  orders  to  the  men  while  executing  the 
method  adopted  in  replacing  the  posts  in  their  proper 
positions.'' 

It  is  insisted  in  support  of  this  request  that  Jones 
was  not  a  vice  principal,  but  worked  as  a  common 
laborer;  that  this  particular  work  was  done  under  the 
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order  of  Porter  Gaines,  the  superintendent;  and  that 
Jones  had  no  power  to  hire  or  discharge  the  men.  It  is 
insisted  that  at  most  he  was  only  the  one  designated  as 
a  leader  to  take  tixe  lead  in  doing  the  work,  and  was  in  no 
sense  a  vice  principal ;  citing  Alaska  Treadwell  Oold 
Min.  Co.  V.  Whelan,  168  U.  S.,  86, 18  Sup.  Ct,  40,  42  L. 
Ed.,  390. 

It  will  be  observed  that  this  instruction  ignores  the 
fact  that  plaintiff  had  been  taken  from  his  employment 
as  a  member  of  the  floating  gang,  and  ordered  to  work 
with  the  carpenter's  gang — ^a  position  requiring  mechan- 
ical skill  and  experience,  and  attended  also  with  more 
danger.  In  such  exigency  it  is  incumbent  on  the  master, 
as  we  have  seen  from  the  authorities,  to  give  his  em- 
ployee warning  advice  and  instructions,  so  as  to  enable 
him  to  perform  his  new  duties  with  safety  to  himself. 
In  such  a  case  the  liability  of  the  master  does  not  turn 
on  the  question  whether  the  act  causing  the  injury  was 
the  result  of  the  negligence  of  a  fellow  servant,  but  de- 
pends on  the  question  whether  the  injured  servant  was 
ordered  into  a  different  sphere  of  employment  by  one 
having  authority  to  do  so,  and  whether  the  injured  ser- 
vant was  given  warning  advice  and  instructions.  It  is 
not  denied  that  Jarrett  was  ordered  to  go  into  the  stock- 
house,  and  assist  in  readjusting  the  columns.  It  is 
claimed  on  behalf  of  the  company  that  on  the  evening 
before  the  accident  Porter  Gaines,  superintendent  of  the 
works,  ordered  Jones,  the  foreman  of  the  carpenter's 
gang,  to  go  into  the  stockhouse  and  put  the  pillars  back 


582  TENNESSEE  REPORTS.     .      [VoL  lU 


Railroad  v.  Jarrett. 


in  their  places.  Joues  accordingly  selected  Jarrett  and 
two  other  hands  to  assist  him  in  the  work.  But  the 
plan  of  accomplishing  the  work  and  its  details  were  left 
entirdy  to  the  discretion  of  Jones.  Mr.  Oalnes,  the 
saperintendent,  was  not  present  while  the  work  was  pra- 
gressingy  and  did  not  assume  any  supervisdon  or  di- 
rection thereof.  Hence  we  are  of  opinion  there  was  no 
error  in  declining  the  request  asked,  first,  because  it 
ignored  the  duty  of  the  company  to  give  waniing  advice 
and  instructions  to  an  inexperienced  employee  about  to 
enter  upon  a  service  outside  of  his  regular  employment 
We  find  no  reversible  error  in  the  record,  and  the  re- 
sult is  the  judgment  must  be  affirmed. 


I 
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State  op  Tennessee,  fob  use  of  Mabion  Countt,  ».       !!11*  ^" 

John  O.  Kelly  et  ai. 

■ 

{Knoxville.    September  Term,  1903.) 

1.  aUABTEBLY  COUNTY  OOUBT.  Uajority  of  quomm  eH 
three-fifths  may  levy  taxes  or  appropriate  public  moneys. 
Three-flfthB  of  all  the  jusUces  of  the  peace  of  the  county  must  be 
present  to  constitute  a  quorum  of  the  quarterly  county  court 
for  the  purpose  of  levying  taxes  or  appropriating  public  moneys, 
but  a  majority  of  those  present  constituting  such  quorum  and 
court  may  lawfully  levy  taxes  or  appropriate  public  moneyB. 
(Post,  pp.  586-687.) 

Case  cited  and  approved:     Steele  v.  Blanton,  1  Lea,  614. 

Case  cited  and  disapproved:     Brooks  v.  Claiborne  Co.,  8  Bax.,  it. 
Code  cited  and  construed:     Sec.  6019  (S.);  sec.  4974  (M.  &  V.); 
sec.  4190  (T.  &  S.  and  1858). 

S.  8AMB.  Appropriation  for  salary  of  county  judge  is  legal 
without  entry  on  claim  docket. 
The  salary  or  compensation  of  a  county  judge  is  not  such  claim 
as  must  be  presented  and  entered  on  the  claim  docket  thirty 
days  before  the  meeting  of  the  quarterly  county  court  in  order 
to  make  an  appropriation  therefor  valid  and  legaL  (PmI»  p* 
589.) 

8.  8TATB  BEVBNUS  AGENT.  May  institute  suit  in  name  of 
State  for  use  of  county  against  county  judge  for  misappro- 
priations and  for  imiiroper  disbursements. 
A  suit  in  the  name  of  the  State  for  the  use  of  a  county  may  be 
inetituted  and  prosecuted  by  a  state  revenue  agent,  without 
the  district  attorney-general  joining  therein^  against  the  county 
judge  of  such  county  for  revenue  and  debts  owing  the  county 
collected  by  him,  and  not  accounted  for,  and  for  the  county'a 
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money  wrongfully  paid  out  by  him  as  financial  agent,  requiring 
him  to  account  and  settle  as  manager  and  custodian  of  the 
public  finances  and  funds.  Such  suit  may  be  maintained  to  re- 
coyer  the  amount  paid  oyer  to  such  county  Judge  by  a  back  tax 
attorney.    {Post,  pp.  587-591.) 

Case  cited  and  approyed:    State  y.  Spurgeon,  15  Pickle,  664. 

Acta  cited  and  construed:     1901,  ch.  174,  sec.  81. 


FROM  MARION. 


Appeal  from  the  Chancery  Court  of  Marion  Cunty. — 
T.  M.  McCoNNELL^  Chancellor. 

Charles  C.  Moore^  for  complainant 

Bpears^  Hall  &  Spears^  and  Bryon  Popb^  and  Brown 
&  Spurlock^  for  defendants. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  bill  was  filed  in  the  name  of  the  State  of  Tennes- 
see for  the  use  of  Marion  county  against  John  G.  Kelly, 
county  judge  of  Marion  county,  and  his  sureties  upon  his 
official  bond.  It  is  signed  and  filed  by  John  D.  Caldwdl, 
revenue  agent  for  the  State,  and  Charles  C.  Moore;  his 
solicitor.    It  charges  in  general  terms  that  the  defend- 
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ant  as  county  judge  of  Marion  county  wrongfully  appro- 
priated and  paid  out  various  sums  of  money  as  the  finan- 
cial agent  of  the  county  without  any  lawful  authority. 
Specifically  it  charges  that  the  salary  of  this  judge  was 
fixed  by  the  statute  at  |500  i)er  annum ;  but  that  there 
was  paid  to  him  out  of  the  county  treasury  for  each  of 
the  years  1896-7-8  |1,200  as  such  salary ;  and  that  this 
was  done  without  the  vote  of  three-fifths  of  the  mem- 
bers of  the  county  court  of  Marion  county  elected  and 
entitled  to  attend  that  court ;  again  for  the  years  1899^ 
1900  and  1901  there  was  paid  to  him  the  sum  of  |1  JOO 
as  salary  each  year  by  a  like  vote  of  less  than  three- 
fifths  of  the  members  elected  and  entitled  to  attend; 
and  it  is  alleged  and  charged  that  the  amounts  paid  to 
him  in  excess  of  (500  were  illegally  appropriated  and 
paid ;  again  it  is  charged  that  on  May  27,  1896,  Jeptha 
Bright  was  due  the  county  of  Marion  the  sum  of  f 800 
collected  by  him  as  back-tax  attorney,  and  on  February 
17,  1898,  the  defendant  Kelly  as  revenue  agent  for 
Marion  county  compromised  this  claim  for  the  sum  of 
|188,  and  received  that  amount  from  Bright  in  satis- 
faction of  the  county's  claim  against  him;  that  of  this 
f488  the  defendant  paid  to  Ralston,  the  county  trustee^ 
the  sum  of  |375,  and  retained  the  remainder  of  |113, 
and  thereby  rendered  himself  liable  for  either  the  whole 
amount  of  the  said  (800  and  interest,  or  in  any  event 
for  the  (113  and  interest ;  again  it  is  alleged  that  in  1895 
Bright  and  Cook  as  back-tax  attorneys  for  Marion 
county  paid  over  to  the  defendant  Kelly  for  the  benefit 
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of  Marion  county  93,301.03,  revenue  collected,  and  that 
of  this  amount  Kelly  misappropriated  and  failed  to  pay 
over  the  sum  of  |564.56.  It  was  further  charged  in  the 
bill  that  the  defendant  Kelly  did  not  file  his  claims 
against  the  county  and  with  the  county  court  one  month 
before  the  time  appropriations  were  asked  to  cover  them 
as  required  by  law,  and  hence  the  appropriations  were 
illegal. 

The  bill  prayed  for  an  accounting  and  a  judgment 
against  Kelly  and  his  securities  with  interest 

The  bill  was  demurred  to  upon  various  grounds.  The 
first  question  raised  upon  the  demurrer  is  whether  the 
appropriations  for  the  years  1896-7-8-9  were  properly 
and  lawfully  made.  It  is  insisted  that  they  were  not; 
because  three-fifths  of  the  magistrates  constituting 
the  entire  county  court  did  not  vote  for  the  appropria- 
tions. This  insistence  is  based  upon  sec.  6019  of  Shan- 
non's Compilation  of  the  statutes,  which  reads  as  fol- 
lows: "Three-fifths  of  the  justices  entitled  to  attend 
shall  be  required  to  levy  a  tax,  or  to  appropriate  public 
money."  And  the  question  presented  is,  whether  this 
section  merely  requires  an  attendance  of  three-fifths 
of  the  justices  to  constitute  a  quorum  sufficient  to  pass 
on  such  questions;  or  whether  three-fifths  must  vote  af- 
firmatively in  favor  of  the  appropriation. 

In  Brooks  v.  Claiborne  County,  8  Baxt,  43,  decided  in 
1874,  it  is  held  by  this  court,  Sneed,  Judge,  delivering 
the  opinion,  that  this  section  as  then  existing  required 
an  affirmative  vote  of  a  majority   of  all   the   justices 
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elected.     This  section  was  subsequently  amended  so  as 
to  provide  for  a  three^fifths  instead  of  a  majority  vote. 

In  the  case  of  Steele  y.  Blanton,  1  Lea,  614,  decided  in 
1878,  this  court,  speaking  through  Chief  Justice  Dead- 
erick,  held  that  there  must  be  present  a  quorum  consist- 
ing of  a  majority  of  all  the  justices  in  the  county  to  con- 
stitute a  legal  court  capable  of  levying  taxes,  or  making 
appropriations;  but  that  a  majority  of  those  present  con- 
stituting such  a  court  might  lawfully  levy  taxes. 

There  is  no  difference  between  the  power  to  levy  taxes 
and  the  power  to  appropriate  money  out  of  the  treasury.  -^ 

These  cases  appear  to  be  in  conflict.  The  case  of 
Steele  v.  Blanton  is  the  latest  utterance;  and  the  court 
of  chancery  appeals  felt  bound  thereby;  and  held  that  it 
appeared  that  the  appropriations  attacked  had  been 
made  by  a  court  consisting  of  more  than  three-fifths  of 
those  elected  and  qualified  as  justices  of  Marion  county ; 
and  that  the  appropriations  had  been  made  by  a  majority 
of  those  present ;  and  were  legal  and  valid,  and  not  sub- 
ject to  the  attack  made  upon  them.  We  concur  in  this 
view ;  and  it  follows  there  was  no  error  in  sustaining  the 
first  ground  of  demurrer  by  the  chancellor  and  the  court 
of  chancery  appeals  as  to  this  feautre  of  the  case;  and 
their  decree  is  affiimed. 

The  second  assignment  of  error  is  that  the  chancellor 
erred  in  holding  that  John  D.  Caldwell,  as  revenue 
agent,  had  no  authority  to  bring  this  suit;  and  that  it 
should  have  been  brought  by  the  district  attorney-gen- 
eral. 
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The  authority  for  bringing  these  suits  by  the  com- 
plainant Caldwell  depends  upon  the  Acts  of  1901,  chap- 
ter 174,  sec.  81,  which  provides  among  other  things,  for 
the  appointment  by  the  comptroller  of  three  revenue 
agents  from  the  three  different  divisions  of  the  State* 
and  defines  their  powers  and  duties. 

This  act  provides,  among  other  things,  that  it  shall 
be  the  duty  of  these  agents  to  examine  the  records  of  all 
officials  charged  with  the  collection  of  State,  county  <^ 
school  revenue,  or  any  one  who  collects  county  revenue 
without  authority  of  law;  and  also  all  disbursements 
from  the  State  or  county  revenues;  and  to  investigate, 
when  necessary,  all  bills  of  cost,  fees  or  other  items  cer- 
tified to  the  State  or  county  for  payment  out  of  the  State 
or  county  treasury;  and  if  either  of  said  agents  shall 
have  reason  to  believe  that  any  officer  charged  with  the 
collection  or  disbursement  of  State  or  county  revenue 
is  not  properly  collecting  or  disbursing  such  revenue, 
or  accounting  for  the  same  according  to  law,  the  agent 
shall  make  such  investigation  independent  of  any  in- 
structions from  the  comptroller,  and  he  may  do  so  at  the 
request  of  any  taxpayer. 

The  terms  of  this  act  are  broad  enough  to  cover  ac- 
counts of  financial  officers  who  are  charged  With  the 
collection  or  disbursement  of  public  revenues;  and  the 
act  gives  the  agents  the  right  to  bring  suit  by  motion,  or 
otherwise  against  any  delinquent  officer  in  the  name  of 
the  State. 

We  are  of  the  opinion  that  this  statute  is  remedial  in 
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its  nature,  and  that  it  is  broad  enough  to  embrace  the 
county  judge  within  its  terms.  And  the  court  of  chan- 
cery appeals  was  correct  in  holding  that  the  complain- 
ant did  have  the  right  to  bring  such  suit ;  and  the  chan- 
cellor was  in  error  in  denying  such  right. 

We  are  of  opinion  that  an  appropriation  for  salary  of 
the  county  judge  is  not  such  a  claim  as  must  be  pre- 
tsented  and  entered  on  the  claim  docket  thirty  days  be- 
fore the  meeting  of  the  court  in  order  to  make  the  ap- 
propriation valid  and  legal. 

It  is  said  that  the  court  erred  in  sustaining  the  thir- 
teenth ground  of  demurrer,  which  was  that  the  revenue 
agent  did  not  have  authority  to  recover  from  the  county 
judge  the  balance  of  f  113  paid  over  to  him  by  the  back- 
tax  attorney  Bright,  and  not  accounted  for  by  him.  We 
are  of  the  opinion  that  the  provisions  of  this  act  are 
broad  enough  to  cover  claims  of  this  character. 

A  very  earnest  argument  is  made  to  sustain  the  theory 
that  the  suit  brought  in  this  case,  if  brought  at  all, 
should  have  been  by  the  district  attorney-general,  and  not 
by  the  revenue  agent  of  the  State.  The  contention  is  that 
it  is  a  constitutional  duty  devolving  upon  the  district 
attorney-general  to  bring  all  the  suits  to  hold  financial 
officers  responsible  for  the  handling  of  public  revenue; 
and  that  this  is  a  duty  and  function  which  he  cannot 
del^ate  himself,  nor  can  it  be  taken  from  him  by  the 
legislature ;  and  that  in  any  event,  the  district  attorney- 
general  is  a  necessary  party  to  all  such  suits.  It  is  also 
said  that  it  is  contrary  to  our  system  of  government  and 
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the  general  statutes  of  the  State  that  State  rerenne 
agents  shall  be  permitted  to  interfere  in  the  settlement 
of  county  claims  and  with  the  acts  of  the  county  judge 
as  the  financial  agent  of  the  county. 

It  is  true  that  the  office  of  district  attorney  is  a  con- 
stitutional office;  but  his  duties  are  fixed  and  enumer- 
ated by  the  statutes. 

While  it  has  been  the  duty  of  district  attorneys  and 
is  still  their  duty  to  look  after  State  and  county  rerenue 
and  the  accounts  of  public  financial  officers,  it  is  one 
which  has  been  to  a  large  extent  neglected  on  account  of 
other  business  pressing  upon  the  time  and  attention  of 
the  district  attorney-general.  The  result  was  that  in- 
jury and  loss  was  sustained  by  the  State  and  county 
from  the  inability  or  failure  of  the  district  attorneys- 
general  to  look  after  and  properly  to  bring  to  settlement 
the  various  officers  clothed  with  the  duty  of  collecting 
and  disbursing  State  and  county  revenue.  It  was  to 
remedy  this  state  of  affairs,  and  to  make  more  prompt 
and  certain  the  collection  of  the  public  revenues  and 
the  settlement  of  public  officials  that  the  act  under  con- 
sideration was  passed  providing  for  revenue  agents 
whose  sole  duty  it  should  be  to  look  after  such  matters. 
And  we  have  occasion  to  know  that  large  amounts  of 
revenue  have  been  saved  to  the  State  and  county  under 
the  operations  of  this  act  and  by  the  efforts  of  these 
agents. 

(  It  is  said  in  the  case  of  The  State  v.  Spurgeon,  15 
Pickle,  664,  that  the  district   attorneys   were   by  the 
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operation  of  this  act  made  the  mere  assistants  of  the 
revenue  agents  selected  by  the  comptroller  in  snch  suits 
as  they  might  institute  under  the  provisions  of  the  act 
authorizing  their  appointment. 

We  can  see  no  valid  constitutional  objection  to  the  act 
of  1901  under  consideration,  and  to  the  acts  of  which  it 
is  an  amendment,  and  the  act  is  broad  enough  in  its 
provisions  to  authorize  the  bringing  of  suits  like  the 
present  one  to  settle  the  accounts  and  go  over  all  the 
transactions  of  the  financial  agents  of  the  State  and 
county  in  the  collection,  management,  and  disbursement 
of  public  revenues. 

We  do  not  intend  hereby  to  adjudge  that  the  defend- 
ant or  his  sureties  are  liable  for  any  amount  on  the  items 
charged  against  them ;  but  only  to  say  that  in  the  present 
suit  he  may  be  brought  to  an  account  and  settlement  as 
manager  and  custodian  of  the  public  finances  and  funds. 

We  see  no  error  in  the  decree  of  the  court  of  chancery 
appeals,  and  it  is  affirmed. 
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Turner  v.  State. 
I  Jackson.    April  Term,  1902.) 

1.  GOSrSTITUTIOirAL  I«AW.  Jury  act  applicable  only  to 
Bavidflon  and  Shelby  counties,  construed  and  held  valid. 
The  Act  of  1901,  ch.  124,  entitled:  "An  act  to  create  a  board  of 
commissioners  for  each  county  in  the  State,  having  a  popula- 
tion of  120,000  inhabitants  or  over,  under  the  federal  census  of 
1900,  or  any  subsequent  federal  census,  and  for  the  selection  of 
juries,  to  prescribe  the  duties  of  the  members  of  said  board,  and 
of  the  Judges,  and  punish  violation  of  this  act;  and  to  repeal  all 
laws  in  conflict  with  this  act;"  was  attacked  by  plaintifC  In 
error,  upon  the  grounds  set  out  in  the  opinion,  as  being  in  con- 

« 

travention  of  the  constitution  of  the  State. 

*The  following  cases  were  decided  at  the  April  term,  1902, 
and  the  opinions  filed  for  publication  during  that  term,  but,  for 
■ome  reason,  were  not  officially  reported  by  the  then  Reporter.  They 
are  now  published  by  the  order  of  the  court. — ^Reporter. 
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Held:  Itt,  Tbat  said  act  is  not  Ticions  class  legislation  because 
applicable  alone  to  the  counties  of  Davidson  and  Shelby.  {Post, 
pp.  602-603.) 

State  constitution  cited:     Art  11,  sec.  8. 

Cases  cited:  State,  ex  rel.,  Maloney,  108  Tenn.,  82;  Luehrman  t. 
Taxing  District,  2  Lea.  425;  Cook  ▼.  State,  90  Tenn.,  407;  Peter- 
son y.  State,  104  Tenn.,  127. 

2d.  That  said  act  establishing  an  entirely  new  and  distinct  pIsA 
for  the  selection  of  jurors  in  the  counties  of  Davidson  and 
Shelby,  radically  and  essentially  difTerent  from  the  old  system, 
works,  by  implication,  a  repeal  of  statutory  provisions  in  con- 
flict with  the  provisions  of  this  act.     {Post,  pp.  603-605.) 

3rd.  That  said  act  repealing  by  implication  the  provisions  of  the 
former  acts  upon  the  subject  of  selecting  Juries  in  the  ooux(- 
ties  to  which  it  is  applicable  is  not  violative  of  that  provisioa 
of  the  constitution  which  requires  that  all  laws  which  repeal, 
revive  or  amend  former  laws,  shall  recite  in  their  caption,  or 
otherwise,  the  title  or  substance  of  the  law  repealed,  revived 
or  amended,  it  being  settled  law  in  this  State  that  this  require- 
ment of  the  constitution  does  not  apply  to  the  statutes  repeal- 
ing by  necessary  implication,  the  provisions  of  other  statutes^ 
but  only  to  those  acts  which  expressly  repeal,  revive  or  amend 
former  laws.     {Post,  pp.  60S-606.) 

Constitution  construed:     Article  2.  sec.  17. 

Cases  cited:  State  v.  Tardley,  95  Tenn.,  668;  Shelton  t.  State, 
96  Tenn.,  521;  Home  Insurance  Company  v.  Taxing  District* 
4  Lea,  644;  Maney  v.  The  State,  6  Lea,  218;  Knoxville  v.  Lewis* 
12  Lea,  190;  Ballentlne  v.  Pulaski,  15  Lea,  633;  Foe  v.  State. 
85  Tenn.,  495;  Railroad  v.  Crider,  91  Tenn.,  507;  Hunter  v. 
Memphis,  93  Tenn.,  571;  Henley  v.  State,  98  Tenn.,  707. 

4th.  That  the  repealing  clause  found  in  the  caption  and  in  the 
last  section  of  said  act  has  no  legal  eftect  whatever,  and  does 
not  bring  the  act  within  the  constitutional  requirement  above 
cited.    The  act  is  precisely  the  same  in  legal  import  and  in 
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point  of  yalldlty  as  It  would  have  been  without  that  clause 
whose  presence  makes  the  act  neither  more  nor  less  a  repeal- 
ing law.     {Post,  pp.  606-608.) 

Cases  cited:  State  y.  Tardley,  96  Tenn.,  568;  Memphis  t.  Ex- 
press Company,  102  Tenn.«  34L 

2.  BOABD  07  JUBY  G0MMISSI0NEB8.  Action  of  majority 
vaUd. 
The  action  of  a  majority  of  the  board  of  commissioners  appointed 
to  select  Juries  is  Talid,  although  one  member  of  the  board  may 
be  disqualified,  if  the  remaining  two  members  constituting  a 
majority  of  the  board  are  competent  and  qualified  under  the 
statute.     (Post,  p.  608.) 

Statute  construed:    Act  of  1901,  ch.  124,  sec.  — . 

Case  cited  and  approved:     Carroll  v.  Alsup,  107  Tenn.,  p.  257. 

8.    8AMB.    Presumption  in  favor  of  competency. 

Every  presumption  must  be  made  in  favor  of  legality  and  com- 
petency, and  upon  appeal  to  this  court,  in  the  absence  of  any 
showing  to  the  contrary,  it  will  be  presumed  that  the  members 
of  a  board  of  Jury  commissioners,  or  the  members  constituting 
a  majority  of  such  board,  whose  competency  has  not  been  at- 
tacked, are  competent.     {Post,  pp,  608,  610.) 

4.    JUDOB.    Power  of,  under  Jury  Act,  to  designate  Juror. 

The  Act  of  1901,  ch.  124,  provides  that  on  the  excusing  of  a 
Juror,  another  shall  be  drawn  as  required  by  section  6,  which 
provides  for  the  drawing  of  names  from  the  Jury  box,  and  by 
section  4,  if  the  Jury  box  is  exhausted  before  the  Jury  is  com- 
plete the  Judge  may  designate  a  Juror.  On  appeal  It  was 
shown  that  a  Juror  was  excused  and  another  appointed  by  the 
trial  Judge. 

Beld:  That  a  substituted  Juror  should  be  selected  by  drawing  a 
name  from  the.box«  unless  the  names  are  exhausted,  but  in 
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the  absence  of  showing  to  the  contrary,  It  would  be  presumed 
that  the  jury  box  was  exhausted  when  the  juror  was  appointed 
by  the  court     {Pott,  pp.  608-610.) 

5.  JUB0&8.  Disqualified  by  opinion,  whan. 
Where  a  renlreman  on  his  voir  dire  stated  that  he  had  conversed 
with  parties  who  had  talked  with  witnesses  .  .  .  that  he 
accepted  what  they  said  as  being  facts  in  the  case  .  .  .  that 
the  names  of  the  witnesses  were  giyen  him  in  those  conversa- 
tions and  that  he  had  an  opinion  well  grounded  and  fixed,  which 
could  only  be  removed  by  evidence,  such  venireman  was  incom- 
petent and  disqualified  to  act  as  a  juror.     {Fott,  pp.  610-615.) 

Gases  cited:  Pajme  v.  State,  3  Humph.,  877;  Bason  v.  State,  I 
Baxt.,  474;  Conatser  v.  State,  12  Lea,  44;  Johnson  v.  State,  11 
Lea,  60;  Ward  v.  Qtate,  102  Tenn.,  730. 

Cases  cited  and  distinguished:     Woods  v.  State,  99  Tenn.,  187. 

O.    SAKE.    Disqualified  Juror  should  not  be  accepted. 
It  is  well  settled  in  this  State  that,  if  a  jerson  is  disqualified  as 
a  juror,  he  should  not  be  accepted  because  he  states  that,  not- 
withstanding his  opinion,  he  will  render  an  impartial  verdict. 
(Post,  p.  614.) 

Cases  cited  and  approved:  Rice  v.  State,  1  Yerg.,  432;  JESason  ▼. 
State,  6  Bax.,  474,  477;  Conatser  v.  State,  12  Lea,  445;  Spence 
V.  State,  16  Lea,  445;  Ward  v.  State,  102  Tenn.,  730. 


FROM  SHELBY. 


Appeal  ill  error  from  the  Criminal  Oonrt  of  Shelby 
County. —  L.  P.  Coopbb,  Judge. 
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George  B.  Peters,  A.  D.  Hubbard^  and  Oeorgb  W. 
WiNFORD,  for  Turner. 

The  Attorney-General,  for  the  State. 


Mr.  Justice  McAlister,  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was  convicted  of  murder  in  the  first 
degree,  and  sentenced  to  death,  for  killing  one  Will 
Haines.  The  prisoner  appealed,  and  numerous  errors 
for  a  reversal  of  the  judgment  are  assigned  upon  the 
record. 

The  first  assignment  is  that  the  court  erred  in  not  al- 
lowing the  defendant  to  withdraw  the  plea  which  was 
made  and  entered  before  he  had  counsel,  and  in  not  per- 
mitting his  attorneys  to  file  proper  pleas  in  his  behalf. 
The  killing  occurred  on  September  25,  1901.  The  de- 
fendant was  indicted  on  the  27th  and  arraigned  on  the 
28th  of  September.  He  stated  he  had  no  attorney,  but 
was  about  to  retain  one,  whereupon  the  court  directed 
H  plea  of  not  guilty  to  be  filed,  which  was  accordingly 
done.  On  the  5th  of  October,  1901,  by  his  retained  coun- 

• 

s<?l,  defendant  asked  that  he  be  permitted  to  withdraw 
the  plea  of  not  guilty,  and  file  a  plea  in  abatement.  The 
court  declined  to  permit  the  plea  already  filed  to  be 
withdrawn,  and  refused  to  allow  the  plea  in  abatement 
to  be  filed.  Counsel  for  defendant  then  moved  that  the 
plea  of  not  guilty  be  permitted  to  stand,  and  that,  in  ad- 
dition thereto,  his  plea  in  abatement  be  filed,  under  chap- ' 
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tep  121,  Acts  1897,  which  provides  that  "a  defendant  can 
in  any  suit  plead  both  in  abatement  and  in  bar  at  the 
t^ame  time  and  the  plea  in  bar  is  no  waiver  of  the  plea 
in  abatement^  and  when  so  pleaded  both  pleas  shall  be 
h(  ard  at  the  same  time  and  judgment  rendered  on  each 
l;loa." 

We  think  that  under  the  circumstances  the  court 
sliould  have  permitted  the  plea  of  not  guilty  to  be  with- 
drawn and  the  plea  in  abatement  filed,  or  at  least  to  have 
allowed  the  latter  plea  to  be  heard  in  conjunction  with 
t  he  plea,  in  bar,  as  authorized  by  the  act  of  1897,  which 
A\'e  hold  applies  as  well  to  criminal  as  to  civil  cases.  But 
>\  hether  the  action  of  the  court  amounted  to  reversible 
error  depends  upon  the  question  whether  the  plea  in 
abatement  was  on  its  face  a  valid  plea.  The  plea  of- 
fered to  be  filed  and  refused  by  the  court  was,  viz. : 

"=The  defendant,  G.  W.  Turner,  comes  and  for  plea 
says  that  the  indictment  filed  herein  and  found  by  the 
grand  jury  of  the  criminal  court  of  Shelby  county  is  in- 
valid and  void  for  the  following  reasons:  The  act  of 
the  legislature  of  Tennessee  under  and  by  virtue  of 
which  said  grand  jury  was  impaneled  and  created, 
passed  on  April  18,  1901,  being  chapter  124  of  the  Acts 
of  Tennessee  of  1901,  is  unconstitutional  and  void,  be- 
cause: 

^^First  The  said  act,  in  its  body  and  caption,  applies 
only  to  counties  in  Tennessee  which  have  a  populatioo 
of  one  hundred  and  twenty  thousand  inhabitants,  or 
over,  under  the  federal  census  of  1900,  or  any  subsequent 
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federal  census.  There  are  only  two  counties  in  Tennes- 
see which  have  over  one  hundred  and  twenty  thousand 
inhabitants  under  the  federal  census  of  1900,  viz.,  Shelby 
and  Davidson;  and  therefore  this  act  applies  only  to 
these  two  counties,  and  not  to  any  other  counties  in  the 
State.  The  said  act  is  a  partial,  and  not  a  general,  law, 
and  violates  section  8  of  article  11  of  the  constitution 
of  Tennessee. 

"Second.  The  said  act  of  the  legislature  under  which 
the  grand  jury  which  found  the  idictment  herein  was  at- 
tempted to  be  impaneled  violates  section  17  of  article  2 
of  the  constitution  of  Tennessee,  which  provides  that  *all 
acts  which  repeal,  revive  or  amend  former  laws  shall  re- 
cite in  their  caption  or  otherwise  the  title  or  substance 
of  the  law  repealed,  revived,  or  amended.^  The  act  in 
question  attempts  to  repeal  and  amend  important  exist- 
ing laws  in  the  State,  but  it  does  not,  in  its  caption  or 
otherwise,  recite  the  title  or  the  substance  of  the  laws 
so  repealed  and  amended. 

"Third.  The  aforesaid  act  also  violates  the  provision 
in  section  17,  art.  2,  of  the  constitution  of  Tennessee, 
which  declares  that  ^no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title.'  It  clearly  embraces  more  than  one 
subject. 

"Fourth.  The  said  act  of  the  legislature  of  1901  is  in- 
valid and  void  in  its  provisions  with  respect  to  the  se- 
lection of  grand  jurors  and  other  jurors,  wherein  it  con- 
fers upon  the  judges  of  the  courts  discretionary  and  ar- 
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bitrary  power  and  authority  to  discharge  and  select  such 
jurora. 

^'Fifth.  The  said  act  of  1901  contemplates  and  re- 
quires that  the  judges  of  the  courts  shall  appoint  the 
jury  commissioners,  and  that  in  counties  where  there  is 
a  chancellor  it  contemplates  that  he  should  act  with  the 
other  judges.  The  Honorable  F.  H.  Heiskell  is  the 
chancellor  in  Shelby  county^  but  did  not  act  with  the 
other  judges  in  the  selection  of  the  jury  commissioners 
who  appointed  the  grand  jurors  who  found  this  indict- 
ment 

"Sixth.  If  the  aforesaid  act  of  1901  is  valid,  its  pro- 
visions have  not  been  complied  with,  but  have  been  vio- 
lated in  the  following  respects :  It  provides  that  no  x)er- 
son  who  has  a  ^suit  pending  in  said  court  at  the  time  of 
their  or  his  appointment  shall  be  appointed  as  a  jury 
commissioner.'  The  court  referred  to  is  the  circuit 
court.  John  Overton,  Esq.,  was  appointed  a  jury  com- 
missioner, and  at  the  time  of  his  appointment  there  was 
pending  in  the  second  circuit  court  of  Shelby  county 
(the  judge  of  which  acted  in  appointing  said  Overton) 
a  suit  brought  by  Overton  &  Overton  v.  J.  M.  Bowen  et 
al.,  the  said  John  Overton  being  a  member  of  the  firm 
of  Overton  &  Overton,  who  instituted  the  suit  He  was, 
for  this  reason,  disqualified  to  act  as  a  jury  commis- 
sioner. 

"Seventh.  If  the  said  act  of  1901  is  valid,  the  grand 
jury  which  found  the  indictment  herein  was  not  legally 
impaneled,  and  its  acts  are  void,  because  the  act  reqoireir 
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the  names  selected  by  the  jury  commissioners  and  re- 
ported by  them  to  the  criminal  court  shall  be  drawn 
from  a  box.  This  was  done  at  the  beginning  of  the  Sep- 
tember term,  1901,  of  the  criminal  court,  and  thirteen  of 
the  grand  jurors  were  selected  on  the  first  day  of  said 
term,  and  were  sworn,  and  proceeded  to  discharge  their 
duties.  On  the  18th  day  of  September,  1901,  H.  0.  Polk^ 
a  member  of  said  grand  jury,  was  discharged  by  his 
honor.  Judge  L.  P.  Cooper,  and  L.H.Mahony  was  placed 
on  the  grand  jury  in  lieu  of  him.  The  name  of  said  L. 
H.  Mahony  was  not  reported  to  the  criminal  court  by  the 
jury  commissioners,  nor  was  it  drawn  from  the  jury 
box,  but  he  was  appointed  by  his  honor.  Judge  Cooper^ 
without  regard  to  the  requirements  to  the  act  in  ques- 
tion. On  the  20th  day  of  September,  1901,  J.  D.  Brews- 
ter was  also  by  the  said  judge  excused  from  serving  on 
said  grand  jury,  he  being  a  member  thereof,  and  Mike.* 
Lee  was  appointed  by  the  criminal  court  judge,  although 
his  name  has  never  been  sent  in  to  said  court  by  the  jury 
commissioners,  nor  was  his  name  drawn  from  the  box, 
and  he  was  appointed  in  disregard  of  the  positive  and 
mandatory  requirements  of  the  jury  act.  Hence,  the 
grand  jury,  which  found  the  indictment  was  not  legally 
selected  and  the  indictment  found  by  it  against  the  de- 
fendant herein  is  null  and  void.  Wright,  Peters  & 
Wright,  A.  D.  Hubbard,  Attorneys. 

^'The  defendant  makes  oath  that  the  above  plea  is  true 
in  substance  and  in  fact    O.  W.  Turner. 


602  TENNESSEE  REPORTS.  [V<d.  HI 

Turner  v.  State. 

"Sworn  to  and  subscribed  before  me  tMs  16th  day  of 
October,  1901. 

"R.  S-  Capers,  D.  C." 

It  will  be  observed  that  the  burden  of  this  plea  is  an 
attack  upon  the  new  jury  law  found  in  chapter  124, 
Acts  1901.  The  first  objection  to  its  constitutionality 
is  that  it  only  applies  to  counties  having  a  population  of 
120,000  inhabitants  or  over,  and  that  the  counties  of 
Davidson  and  Shelby  are  thereby  alone  embraced  in  its 
provisions.  The  insistence  is  that  the  law  is  therefore 
local  and  partial,  and  not  a  general  law;  or,  in  other 
words,  that  it  is  vicious  class  legislation,  which  violates 
article  11,  section  8,  of  the  constitution.  This  objection 
is  not  tenable.  This  subject  was  fully  considered 
by  this  court  at  Knoxville,  September  term,  1901, 
in  the  case  of  Condon  v.  Moloney,  108  Tenn.,  82,  65 
S.  W.,  871.  It  was  insisted  in  that  case  that  chapt^ 
8,  Acts  1900,  entitled,  "An  act  to  create  a  board  of 
public  road  commissioners  to  regulate  the  laying  out 
and  working  of  public  roads  in  this  State  in  counties 
having  a  population  of  not  less  than  70,000  and 
not  more  than  90,000  under  the  federal  census  of  1900, 
or  any  subsequent  federal  census,"  etc.,  was  vicious  class 
legislation,  since,  as  a  matter  of  fact,  the  act  only  ap- 
plied to  Knox  county.  This  court,  however,  upheld  the 
constitutionality  of  the  act,  citing  Luehrman  v.  Tc^xing 
District,  2  Lea,  425 ;  Cook  v.  State,  90  Tenn.,  407,  16  S. 
W.,  471,  13  L.  R  A.,  183 ;  Peterson  v.  State,  104  Tenn., 
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127,  5G  S.  W.,  834.  These  £ases  are  conclusive  of  the 
same  objection  now  used  against  this  act. 

It  is  next  insisted  the  act  violates  article  2,  section 
17,  of  the  constitution,  in  that  it  repeals  various  laws 
of  the  State  relating  to  the  selection,  summoning,  and 
qualification  of  jurors,  but  does  not,  in  its  caption  or 
otherwise,  recite  the  title  or  substance  of  the  laws  so  re- 
I>ealed.  The  act  of  1901  provides  that  "service  on  a 
regular  panel  within  two  years  shall  disqualify  a  per- 
son.^' Chapter  124,  Acts  1901,  section  4.  "It  shall  not 
be  cause  for  challenge  of  a  person  drawn  or  summonsed 
under  this  section  that  he  has  served  on  a  regular  jury 
within  two  yeai's.^^  Id.  section  7.  Elaborate  provis- 
ions are  also  made  for  selection  of  jurors.  The  jury 
commissioners  are  to  be  appointed  by  certain  judges. 
These  commissioners  are  to  place  the  names  of  citizens 
in  a  jury  box,  and  are  to  draw  them  from  the  same  for 
the  juries  in  the  several  courts.   Id.,  section  1. 

By  the  general  law  of  Tennessee  now  in  force,  inde- 
pendent of  this  act,  the  county  courts  are  required  to  ap- 
point jurors  for  the  different  courts,  "but  no  person  shall 
be  summonsed  or  serve  on  the  venire  who  has  served  on  a 
venire  for  a  i)eriod  of  two  years  preceding."  Shan- 
non's Code,  section  5793.  "No  court  shall  appoint  any 
person  to  serve  as  a  juror  more  than  one  time  in  each 
period  of  two  years,  either  on  the  original  panel  or  to 
fill  a  vacancy  therein."  Id.,  section  5799.  It  is  claimed 
that  these  and  other  important  laws  are  repealed  by  the 
act  under  investigation;  that  ndth^  the  title  nor  the 
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substance  of  any  of  these  laws  is  recited,  mentioned,  ot 
referred  to  in  any  form  in  the  body  or  the  caption  of  the 
act  of  1901.  It  is  true  chapter  124,  Acts  1901,  provides 
iin  entirely  new  plan  for  the  selection  of  jurors  in  the 
('ounties  embraced  within  the  population  defined  by  the 
act  The  first  section  of  the  act  provides  for  a  board  of 
jury  commissioners,  to  be  appointed  by  the  circuit 
judges,  chancellors,  or  other  judges  whose  duty  it  should 
be  to  hold  the  criminal  or  circuit  court.  Said  board  is 
to  consist  of  three  discreet  persons  who  are  householders 
and  freeholders  of  the  county,  and  who  are  not  practic- 
ing attorneys  at  law,  or  State  or  county  officers,  and  who 
have  no  suit  pending  in  said  court  at  the  time,  and  not 
more  than  two  of  whom  shall  belong  to  the  same  politi- 
cal party.  The  fourth  section  of  the  act  makes  it  the 
duty  of  said  board  to  select  the  names  of  upright  and 
intelligent  men  from  each  and  every  district  in  the 
county.  The  list  is  required  to  be  reported  in  a  well- 
bound  book  to  the  next  term  of  the  circuit  court  The 
names  are  then  written  on  slips  of  paper,  and  placed  in 
the  jury  box,  which  shall  be  kept  securely  locked,  and 
not  opened  except  in  the  presence  of  the  board,  for  the 
purpose  of  drawing  therefrom  names  of  jurors  or  mak- 
ing a  new  list,  or  in  open  court,  by  order  of  the  circuit 
or  criminal  court,  for  good  and  sufficient  cause.  It  is 
made  a  misdemeanor  by  the  act  for  any  person  to  ask 
to  have  his  name  placed  on  the  list  of  jurors.  The  names 
of  the  jurors  are  to  be  placed  in  the  box  and  drawn  there- 
from and  a  report  of  them  is  to  be  made  by  the  jury  com- 
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missioners  to  the  criuiiual  court ;  and,  when  summoned, 
«ach  persons  shall  constitute  the  panel  of  grand  and 
petit  jurors  for  the  term,  "and  said  report  shall  be 
ispread  ui>on  the  minutes  of  the  court"  Acts  1901,  c. 
124,  sections  4,  5. 

If  the  required  number  of  jurors  is  not  obtained  from 
this  panel,  then  the  clerk  of  the  circuit  court  shall  pro- 
•duce  the  box  in  open  court,  and  other  names  shall  be 
^drawn  from  it  until  the  grand  and  petit  jurors  are  com- 
pleted. Id.,  c.  124,  section  5.  The  court  bhall  not  have 
the  right  to  excuse  any  person  summonsed  as  a  juror, 
•except  for  the  causes  stated  in  the  act,  which  must  '%e 
made  to  appear  by  affidavit  in  writing.'^  If,  by  reason 
^f  the  excusing  of  jurors,  it  becomes  necessary  to  have 
additional  jurors  during  the  term,  they  shall  be  drawn 
from  the  box ;  the  drawing  to  be  done  in  open  court,  as 
provided  by  the  act.    Id.,  c.  124,  section  8. 

It  w^ill  be  observed  from  the  provisions  just  quoted 
that  this  act  is  a  radical  departure  from  the  old  system 
•of  selecting  jurors,  and  inaugurates  an  entirely  new 
plan.  It  is  insisted  that,  because  the  new  act  does  not, 
in  its  caption  or  otherwise,  recite  the  title  or  substance 
of  existing  laws  regulating  the  selection  of  juries  in 
other  counties,  the  act  is  therefore  void.  It  is  said  such 
an  act  violates  section  17,  art  2,  of  the  constitution, 
which  requires  that  all  laws  which  rex>eal,  revive,  or 
amend  former  laws  shall  recite  in  their  caption  or  oth- 
-erwise  the  title  or  substance  of  the  law  repealed,  revived, 
or  amended.    But  in  answer  to  this  objection  it  has  been 
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frequently  held  by  this  court  that  this  requirement  of 
the  constitution  does  not  apply  to  all  legislation.  It 
relates  alone  to  those  acts  which  expressly  repeal,  revive^ 
or  amend  former  laws,  and  does  not  embrace  implied 
amendments^  nor  implied  repeals,  nor  implied  revivors. 
State  V.  Yardley,  95  Tenn.,  558,  32  S.  W.,  481,  34  L.  R. 
A.,  656;  Shelton  v.  Btate,  96  Tenn.,  521,  32  S.  W.,  967; 
Home  his.  Co.  v.  Taxing  Dist,  4  Lea,  644;  Maney  v. 
State,  6  Lea,  218;  City  of  Knoxville  v.  Lewis,  12  Lea, 
180 ;  Ballentine  v.  Town  of  Pulaski,  15  Lea,  633 ;  Poe  v. 
State,  85  Tenn.,  495,  3  S.  W.,  658 ;  Railroad  v.  Crider,  91 
Tenn.,  507, 19  S.  W.,  618 ;  Hunter  v.  City  of  Memphis,  93 
Tenn.,  671,  26  S.  W.,  828;  Poe  v.  State,  85  Tenn.,  495,  3 
S.  W.,  658;  Henley  v.  State,  98  Tenn.,  707,  41  S.  W.,. 
352,  1104,  39  L.  R.  A.,  126.  It  is  said,  however,  that 
chapter  124,  Acts  1901,  does,  in  its  caption,  and  also  in 
its  body,  expressly  repeal  other  laws,  but  does  not  re- 
cite them. 

The  title  of  the  act,  as  printed  and  punctuated,  is : 
'^An  act  to  create  a  board  of  commissioners  for  each 
county  in  the  State,  having  a  i>opulation  of  120,000  in- 
habitants,  or  over,  under  the  federal  census  of  1900,  or 
any  subsequent  federal  census,  and  for  the  selection  of 
juries;  to  prescribe  the  duties  of  the  members  of  said 
board  and  of  the  judges,  and  punish  violations  of  this 
act ;  to  provide  for  jury  lists  and  jury  boxes  to  be  kept  in 
each  county  of  this  State ;  and  to  repeal  all  laws  in  con- 
flict with  this  act."  The  last  section  of  the  act  contains 
a  general  clause  repealing  all  laws  in  conflict  with  this 
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act.  But  the  repealing  clause  found  in  the  last  section 
of  this  act  has  no  legal  effect  whatever.  The  act  is  pre- 
cisely the  same  in  legal  import  and  in  point  of  validity 
as  it  would  have  been  without  that  clause,  whose  pres- 
ence makes  the  act  neither  more  nor  less  a  repealing  law. 
State  V.  Yardley,  95  Tenn.,  558,  32  S.  W.,  481,  34  L.  R. 
A.,  656;  City  of  Memphis  v.  American  Exp.  Co.,  102 
Tenn.,  341,  52  S.  W.,  172.  The  words  of  the  caption, 
viz.,  "and  to  repeal  all  laws  in  conflict  with  this  act," 
have  no  greater  virtue  or  operation  in  law,  not  being  fol- 
lowed in  the  body  or  enacting  part  of  the  bill  with  any 
repealing  provision.  Such  words  cannot  of  themselves, 
and  without  more,  give  character  to  the  act,  but  are  to  be 
regarded  as  mere  surplusage.  The  title  or  caption  of  the 
act  considered  in  the  case  of  Shelton  v.  State,  96  Tenn., 
524,  32  B.  W.,  967,  was  wholly  amendatory,  expressing 
no  other  purpose,  and  was  followed  in  the  body  of  the  act 
with  provisions  amendatory  in  their  nature,  and  neces- 
sarily operative  in  that  sense;  hence  that  act  was  prop- 
erly held  to  be  amendatory.  The  two  acts  do  not  fall 
under  the  same  class. 

Again,  it  must  be  remembered  that  the  object  of  the 
act  of  1901  is  not  to  repeal  existing  laws  regulating  the 
mode  of  selecting  jurors  and  prescribing  their  qualifica- 
tions, but  to  substitute  a  new  system  for  counties  falling 
within  its  provisions.  These  general  laws  of  the  State 
are  left  intact,  and  are  only  repealed  by  implication  so 
far  as  the  act  of  1901  is  operative.  The  registration 
and  Dortch  laws  have  been  sustained  by  this  court,  al- 
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though  applying  only  to  countioB  of  a  prescribed  popu- 
lation. Oooik  V.  State,  90  Tenn.,  407,  16  S.  W.,  741, 13 
L.  B.  A.,  183.  The  road  laws  haye  also  been  upheld,  al- 
though the  last  act  passed  upon  by  this  court  only  ap- 
plied to  one  county  (Eiiox).  Condon  v.  Moloney,  108 
Tenn.,  82,  65  S.  W.,'  871.  It  was  not  supposed  that  those 
acts  repealed  the  general  election  or  road  laws  of  the 
Stata  This  disposes  of  all  objections  to  the  constitution- 
ality of  the  act 

It  is  futher  averred  in  said  plea  in  abatement  that  Jno. 
Overtion,  Esq.,  was  appointed  a  jury  commissioner  in  vio- 
lation of  the  act  which  provides  that  no  person  who  has 
a  suit  pending  in  said  court  at  the  term  of  his  appoint- 
ment shall  be  eligible.  It  is  then  avared  that  Mr. 
Overton  had  a  suit  pending  in  the  second  circuit  court 
of  Shelby  county  at  the  time  of  his  appointment  by  the 
judge  thereof.  It  is  insisted  that  for  this  reason  he 
wa£  disqualified  as  a  jury  commissioner.  We  held  in 
Carroll  v.  Alsup,  107  Tenn.,  257,  64  S.  W.,  193,  that,  al- 
though one  member  of  a  board  may  be  disqualified,  if  the 
remaining  two  members  who  acted  in  conjunction  with 
the  disqualified  member  are  competent,  their  action  is 
valid.  It  is  not  averred  in  the  plea  that  the  two  remajn- 
ing  members  of  the  board  were  disqualified,  and  every 
presumption  must  be  made  in  favor  of  their  compe- 
tency. 

It  is  next  averred  in  the  plea  that  on  the  18th  day  oi 
September,  1901,  just  prior  to  the  finding  of  this  indic^ 
ment,  the  judge  of  the  criminal  court  discharged  H.  C. 
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Polk,  a  member  of  the  grand  jury,  and  in  his  stead  ap- 
pointed I.  H.  Mahony ;  and  that  on  the  20th  of  Septem- 
ber, 1901,  his  honor  excused  one  J.  H.  Brewster  from 
service  on  the  grand  jury,  and  in  his  place  appointed 
one  Mike  Lee.  It  is  then  averred  that  neither  the  name 
of  L.  H.  Mahony  nor  Mike  Lee  had  ever  been  reported 
to  said  court  by  the  jury  commissioners,  nor  was  either 
name  drawn  from  the  jury  box. 

It  is  further  averre<i  that  both  Brewster  and  Polk 
had  been  appointed  by  the  jury  commissioners  and  se- 
lected as  grand  jurors  according  to  the  provisions  of  said 
Act  of  1901,  and  that  the  judge  of  the  criminal  court  ap- 
pointed said  Lee  and  Mahony  in  disr^ard  of  the  manda- 
tory requirements  of  the  jury  act.  The  point  of  the  aver- 
ment is  that  the  substitute  jurors  should  have  been 
drawn  from  the  jury  box,  as  provided  by  the  jury  law  of 
1901.  It  is  then  argued  that  two  members  of  the  grand 
jury  that  found  this  indictment  were  thus  illegally  ap- 
pointed, and  this  fact  should  vitiate  the  indictment. 

We  have  no  doubt  upon  a  proper  construction  of  the 
jury  act  the  substituted  jurors  and  all  others  should  be 
drawn  from  the  jury  box  in  the  manner  prescribed  by 
law,  pro\ided  the  names  in  the  jury  box  have  not  been 
exhausted.  But  section  4  of  the  jury  act  provides  that, 
if  the  jury  box  is  exhausted  before  the  jury  is  completed, 
the  sheriff  shall  summons  such  other  men  as  may  be  des- 
ignated by  the  presiding  judge  until  the  jury  is  complete. 
We  think  this  provision  broad  enough  to  confer  author- 
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ity  on  the  presiding  judge  to  fill  vacancies  in  the  grand 
jury  when  they  occur  and  it  appears  that  the  jury  box 
has  been  exhausted.  It  is  not  averred  in  the  plea  that 
the  jury  box  had  not  been  exhausted,  and,  in  the  absoice 
of  such  an  averment,  every  intendmait  and  presumption 
must  be  made  in  favor  of  the  regularity  and  validity  of 
the  judge's  action.  We  are  bound  to  presume  that  he 
would  not  have  undertaken  to  fill  these  vacancies  with 
jurors  of  his  own  designation  and  selection  unless  the 
jury  box  had  been  exhausted,  which  act  alone  conferred 
authority  upon  him  to  make  the  appointments.  We 
would  also  presume,  in  the  absence  of  averments  to  the 
(!ontrai*y,  that  the  judge  acted  in  conformity  with  the 
statute  in  excusing  the  two  regular  grand  jurors,  Polk 
and  Brewster.  We  are,  therefore,  of  the  opinion  there 
was  no  reversible  error  in  the  action  of  the  court  in  re- 
fusing to  permit  the  plea  in  abatement  to  be  filed,  since^ 
the  plea  was  not  a  valid  one  on  its  face. 

It  is  next  assigned  as  error  that  the  court  held  C.  W. 
Edmunds  competent  as  a  juror,  and  that  said  juror  was 
forced  upon  defendant  after  all  of  his  peremptory  chal- 
lenges had  been  exhausted.  It  is  insisted  the  venireman 
was  disqualified  by  reason  of  having  formed  and  ex- 
pressed an  opinion  unfavorable  to  defendant  He  stated 
on  his  voir  dire  that  '^from  general  information  and  read- 
ing and  talking  on  the  subject"  he  had  formed  and  ex- 
pressed an  opinion. 

He  was  asked : 

'^Q.     Have  you  conversed  with  any  witness  in  this 
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case?  A.  I  have  conversed  with  parties  who  had  con- 
versed with  witnesses.  I  didn't  converse  with  witnesses 
mvself. 

"Q.  You  haven't  talked,  however,  with  any  witnesses 
in  this  case?  A.  I  haven't  talked  directly  with  the  wit- 
nesses.-' 

Again,  he  was  asked  by  the  State: 

"Q.  Have  you  any  bias,  prejudice,  or  feeling,  either 
one  way  or  the  other,  which  would  prevent  you  from  be- 
ing absolutely  fair  and  just  as  a  juror?  A.  I  have  some 
feeling  in  the  matter,  sir. 

"Q.  You  say  you  didn't  talk  with  witnesses,  but  con- 
versed with  persons  who  had  talked  with  Avitnesses?  A. 
Yes,  sir. 

''Q.  And  you  accept  what  they  said  as  being  the  facts 
in  the  case?    A.     Yes,  sir." 

He  further  says:  I  don't  call  to  mind  now  the 
names  of  the  witnesses  given  by  the  paper. 

"Q.  Were  the  names  of  witnesses  given  you  In  these 
other  conversations  you  speak  of?     A.     Yes,  sir. 

"Q.  Would  it  not  require  evidence  to  remove  this 
opinion?    A.     Yes,  sir ;  it  would. 

"Q.  And  the  opinion  which  you  have  formed  is  one 
adverse  and  unfavorable  to  the  defendant,  is  it  not?  A. 
Yes,  sir." 

When  asked  if  he  could  entirely  divest  himself  of  this 
opinion  when  he  began  the  consideration  of  the  case,  or 
** would  you  only  get  rid  of  it  after  the  evidence  had  re- 
moved it?"  he  said :  **A.     I  don't  think  I  would  get  rid 
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of  itj  sir,  until  the  evidence  would  remove  if 

"Q.     Yes;  the  opinion  is  a  decided  one,  is  It  not?    A. 
The  opinion  is  pretty  well  grounded. 

"Q.     Sir?    A.     The  opinion,  I  say,  is  well  grounded, 
and  it  would  require,  of  course,  evidence." 

He  was  then  challenged  first  for  cause,  and  then  per- 
emptorily. But  the  court  overruled  both  objections. 
It  will  be  observed  that  during  the  course  of  his  examina- 
tion the  juror  stated  he  conversed  with  parties  who  had 
conversed  with  witnesses;  that  he  accepted  what  they 
said  as  being  the  facts  in  the  case ;  that  he  does  not  re- 
call their  names,  but  the  names  of  the  witnesses  w»e 
given  him  in  those  conversations;  that  he  has  an  opinion 
well  grounded  and  fixed,  etc. ;  that  his  opinion  was  un- 
favorable to  the  defendant,  and  that  it  would  require 
evidence  to  remove  it.  Upon  these  facts  Edmunds  was 
disqualified  as  a  juror. 

In  Payne  v.  State  it  is  held  (referring  to  a  juror): 
^^His  mind  is  equally  preoccupied,  and  in  an  unfit  con- 
dition to  examine  impartially  the  prisoner's  case, 
whether  his  information  came  from  the  witnesses  or 
from  others  who,  professing  to  have  ascertained  the  facts 
may  communicate  a  narrative  of  them  to  him.*'  Payne 
v.  State,  3  Humph.,  377. 

In  Eason  v.  State  it  is  held  as  the  settled  meaning  of 
the  constitutional  guaranty  of  the  right  of  trial  by  an 
impartial  jury  that:  ^^None  are  impartial  who  have 
formed  or  expressed  their  opinions,  either  from  hearing 
the  evidence,  or  from  hearing  others  detail  it  who  did 
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hear  it^  or  from  conyersing  with  thoee  who  professed 
to  know  the  facts  and  to  give  a  detail  of  them,  or  from 
hearing  such  persons  in*  conversation  with  others  give 
such  details."       Eaaon  v.  State,  6  Bast.,  474. 

In  Conatser  v.  State,  12  Lea,  443,  it  is  said :  "All  of 
the  cases  agree  that,  if  a  juror  has  formed  an  opinion 
from  personal  knowledge  of  the  facts,  or  from  informa- 
tion derived  from  witnesses,  or  from  others  professing  to 
know  the  facts,  he  is  incompeteDf  Johnson  v.  State, 
11  Lea,  50.  If  the  opinion  is  founded  .upon  mere  rumor, 
although  it  may  be  fixed,  and  require  evidence  to  remove 
it,  it  does  not  disqualify,  if  the  juror  says  he  can  disre- 
gard the  opinion,  and  render  a  verdict  solely  upon  the 
law  and  evidence.  Conatser  v.  State,  12  Lea,  445. 

In  Woods  V.  State  the  rule  is  thus  stated :  "The  opin- 
ions which  were  based  on  personal  knowledge  of  the 
facts  of  the  case,  or  upon  a  statement  of  the  facts  made 
by  the  witnesses  themselves,  or  by  others  who  have  heard 
the  witnesses  relate  them,  disqualify;  but  those  formed 
from  rumor  do  not  disqualify."  Woods  v.  State,  99 
Tenn.,  187,  41  S.  W.,  812,  approved  in  Ward  v.  State, 
102  Tenn.,  730,  52  S.  W.,  996. 

In  Ward  v.  State,  the  rule  is  again  announced :  "An 
opinion  formed  from  a  personal  knowledge  of  the  facts 
or  from  hearing  witnesses  state  them,  or  from  reading 
in  any  newspaper  a  report  of  the  statement  of  the 
actual  witnesses,  is  a  disqualifying  ona''  Ward  v. 
State,  102  Tenn.,  730,  52  S.  W.,  997.  In  the  Woods 
case,  supra,  the  juror's  opinion  was  formed  purely  from 
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rumor.  The  court  observed :  "He  had  heard  no  state- 
ment of  the  facts  by  the  witnesses,  nor  by  others  to  whom 
the  witnesses  had  related  them,  nor  did  the  newspaptf 
account  purport  to  be  made  by  those  who  professed  to 
know  the  facta'^  Woods  v.  State,  99  Tenn.,  187,  41  S. 
W.,  812. 

It  thus  appearing  from  the  authorities,  when  applied 
to  the  facts,  that  Edmunds  was  disqualified  as  a  juror, 
the  fact  that  he  stated  he  would  render  an  impartial  yer- 
diet  would  not  make  him  a  competent  juror.  The  opin- 
ion of  the  juror  was  not  formed  merely  from  rumor,  bat 
after  talking  with  persons  who  had  conversed  with  the 
witnesses,  and  whose  names  were  given  at  the  time.  It 
is  well  settled  that,  if  a  person  is  disqualified  as  a  jvnor, 
he  should  not  be  accepted  because  he  states  that,  not- 
withstanding his  opinion,  he  will  render  an  impartial 
verdict.  Rice  V.  State,  1  Yerg.,  432.  When  disqualified 
he  cannot  render  himself  "impartial"  by  expressii^  the 
belief  that  he  can  render  a  fair  and  impartial  verdict  ac- 
cording to  the  law  and  the  prooi^  notwithstanding  the 
opinion  in  his  mind.    Eason  v.  State^  6  Baxt,  474-477. 

In  Conatser  v.  StatCj  the  court  held :  "If  the  opinion 
of  the  juror  be  clearly  such  as  to  disqualify  him,  no  in- 
quiry, as  we  have  seen,  is  permissible,  whether,  notwith- 
standing his  opinion,  he  will  be  governed  alone  by  the 
evidence.'^  He  should  be  rejected  at  once.  Conat^er  v. 
State,  12  Lea,  446 ;  Spence  v.  fiftote,  15  Lea,  545. 

The  rule  is  thus  stated  in  Ward  v.  State :  "It  is  clear 
that  the  opinion  which  this  juror  had  was  a  disqualify- 
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ing  one,  and  he  could  not  qualify  himself  by  saying  that 
he  could  give  the  prisoner  a  fair  trial.'' 

It  results  that  for  this  plain  and  palpable  error  the 
court  is  constrained  to  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial. 


616  TENNESSEE  BEPORTS.  [Vol.  Ill 


McBride  v.  McBride. 


McBride  V.  MgBbidb. 
(Jackson.    April  Term,  1902.) 

1.  BIVOBCE.  Willial  <*or"  malicious  deaertdon,  a  ground  for. 
Under  the  Act  of  1826.  ch.  26,  sec.  1,  and  the  decisions  of  the 
supreme  court  construing  said  act  prior  to  the  adoption  of  the 
code  in  1868«  the  desertion  or  absence  of  the  husband  or  wife 
for  two  years  without  reasonable  cause,  as  a  sufficient  ground 
for  divorce,  must  have  been  both  wilful  and  malicious,  and  the 
party  must  have  been  actuated  by  malice  in  fact;  but  the 
framers  of  the  code«  in  the  matter  of  divorce^  substituted  the 
disjunctive  "or"  for  the  copulative  conjunction  "and^  found  in 
said  act,  so  as  to  make  wilful  desertion,  without  reasonable 
cause,  for  the  statutory  period,  a  sufficient  ground  for  divorce, 
regardless  of  the  existence  of  malice  in  fact 

Acts  cited  and  construed:    Acts  of  1835,  ch.  26,  sec.  1. 

Code  cited  and  construed:     Sec.  4201,  ss.  4  (S.);  3306,  ss.  4  (IL 
ft  v.);  2448,  ss.  4  (T.  ft  S.  and  1S58). 

Cases  cited  and  distinguished:     Stewart    v.    Stewart.    2    Swan, 
591;  Rutledge  v.  Rutledge,  5  Sneed,  655. 


PROM  DYER. 


Appeal  from  the  Chancery  Court  of  of  Dyer  County. — 
John  S.  Cooper,  Chancellor. 
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Marshall  &  Thomas^  and  Deason^  Bankin  &  Elder, 
for  Complainant. 


Mr.  Justice  Beard  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  a  husband  against  his  wife,  ask- 
ing for  a  divorce  a  vinculo,  upon  the  ground  that  die 
had  willfully  and  maliciously,  and  witiiout  reasonable 
cause,  deserted  the  complainant  for  a  period  of  more 
than  two  years  before  the  institution  of  this  suit.  The 
wife  made  no  defense,  and  an  order  pro  confeaso  was 
taken  against  her. 

Upon  the  trial  of  the  case,  the  evidence  clearly  showed 
tiiat  the  defendant  did  desert  her  husband  more  than  two 
years  before  the  present  bill  was  filed,  avowing  at 
the  time  that  she  would  not  return  to  him  again; 
that  this  was  done  in  the  face  of  earnest  protest 
of  her  husband  against  her  taking  this  step;  and  that 
since  then  she  had  continuously  lived  apart  from  him. 
The  evidence  further  clearly  showed  that  the  ccmduct  of 
the  husband  towards  her  had  been  kind  and  considerate, 
and  that  she  was  without  reasonable  cause  and  excuse 
for  thus  abandoning  him. 

Notwithstanding  this  uncontradicted  testimony,  and 
in  addition,  evidence  of  the  circumspect  life  of  the 
complainant  since  the  separation,  the  chanc^lor  de- 
clined to  grant  a  divorce,  because  the  husband  failed  to 
show  that  the  desertion  was  willful  and  malicious  on  the 
part  of  the  wife.     For  this  holding  he  rested  on  the  auth- 
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ority  of  Utewart  v.  Stewart,  2  Swan,  591  (decideil  in 
1853 )y  and  Rutledge  v.  Butledge,  5  Sneed,  555  (decided 
at  the  September  term,  1858). 

Both  of  these  cases  arose  under  chapter  26,  section  1, 
of  the  Acts  of  1835,  which  provided  that  one  of  the 
causes  for  a  divorce  a  vinculo  was  the  ^'willful  and  ma- 
licious desertion  or  absence  of  the  husband  or  wife,  with- 
out a  reasonable  cause,  for  the  space  of  two  jeara.''  In 
both  this  court  held  that  the  desertion  must  be  not  only 
willful,  but  it  must  be  malicious,  and  the  malice  thus  re- 
quired by  the  statute  was  malice  in  fact,  rather  than  mal- 
ice in  law. 

In  Rutledge  V.  Butledge,  supra,  it  is  said  that  the  rule 
as  laid  down  in  Stewart  v.  Stewart,  supra,  was  a  depart- 
ure from  "the  loose  construction  which  had  before  pre- 
vailed,'' and  it  was  again  announced  that  under  the  act 
of  1835  the  desertion  must  not  only  be  willful,  but  that 
the  party  so  guilty  must  be  "actuated  by  malice^'  towards 
the  party  deserted.  Our  present  code  was  adopted  in 
1 858,  and  its  framers,  while  following  largely  the  Act  of 
1835  on  the  subject  of  divorce,  in  the  matter  of  this 
ground  substituted  the  disjunctive  "or"  for  the  copula- 
tive conjunction  "and,"  and  subsection  4  of  section  2448 
of  the  old  code  (section  4201,  subsec.  4  of  Shannon's 
Code)  now  provides  that  "willful  or  malicious  desertion 
of  either  party  without  reasonable  causey  for  two  whole 
years,"  is  a  ground  for  a  divorce  a  vinculo. 

There  is  no  claim  that  this  change  was  accidental  (m 
their  part    These  codifiers  were  among  the  most  &fiSb 
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nuut  lawyers  of  their  generation,  and  it  is  impossible  to 
conceive  that  they  were  unfamiliar  with  the  old  practice 
which  had  prevailed  in  the  State  prior  to,  and  the  radical 
change  made  by,  the  ruling  in  Stewart  v.  Stewart,  su- 
pra. 

It  is  equally  incomprehensible  that  the  substitution 
was  without  a  fixed  purpose  on  their  part,  and  i^e  can 
imagine  no  other  than  that  which  the  substitution  aa  it 
now  reads  naturally  imports,  and  that  is  to  make  a  will- 
ful desertion,  though  without  malice  in  fact,  but  without 
reasonable  cause  for  the  full  period  of  two  years,  a  suffi- 
cient occasion  for  divorce.  The  chancellor  entertained  a 
different  view,  and  was  in  error  in  so  doing,  and  as 
upon  the  construction  of  this  clause  of  the  code  there 
was  abundant  evidence  to  warrant  a  divorce  to  the  com- 
plainant, the  decree  declining  it  will  be  reversed,  and  a 
decree  will  be  entered  here  in  accordance  with  the  prayer 
of  the  bilL 


620  TENNESSEE  REPORTS.  [Vol.  Ill 


tHinham  ▼.  Hary«7. 


Dunham  v.  Harvet  et  al. 
( Jackson.    April  Term,  1902.) 

1.    ZraOOBVT  PUBOKABXB.    JMomw  oI,  how  nuMlA. 
The  defense  of  innocmit  purchaser  can  not  be  made  hj  demurrer, 
but  must  be  Interposed  by  plea  or  answer,  In  which  great  cer- 
tainty and  particularity  of  averment  is   required.     (PMf,  pp> 
627-628.) 

Cases  cited:  Rhea  y.  Allison,  3  Head,  177;  High  y.  Battle,  10 
Terg.,  S36;  Oaldwell  v.  Cheatham,  2  Head,  22;  Connell  ▼.  Fer- 
guson, 5  Cold.,  406;  Baylors  v.  Saylors,  8  Heisk.,  529;  Stephens 
T.  Porter,  11  Helsk.,  348;  Gates  ▼.  Card,  98  Tenn.,  334. 

8.  tULLE  OF  LANDS.  Under  decree  of  chancery  court,  without 
TeviTor  against  heirs,  not  void. 
Where  a  bill  was  filed  in  the  chancery  court  to  collect  taxes  and 
the  person  against  whom  the  bill  is  filed  and  decree  sought 
dies  before  the  decree  for  sale  Is  pronounced,  and  there  is  no 
reyiyor  against  the  heirs,  the  sale  is  not  yoid.  {Post,  pp.  628- 
629.) 

Code  cited  and  construed:    Sec.  6190  (S.). 

8.  SAME.  Same.  Valid  if  decree  is  executed  before  it  is  set 
aside. 
And  if  the  decree  is  executed  before  it  is  set  aside  under  the 
proyisions  of  the  statute,  it  will  be  a  protection  to  all  persons 
acting  upon  its  yalidity  and  will  confer  a  good  title  to  all  prop- 
erty sold  under  it.     (Post,  p.  629.) 

Code  cited:     Sec.  6193  (S.). 
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4.  WII<L8,    CONSTBUOnON  OF.    Okflrftot«r   and  duration   of 
trust  estate  under. 

In  truBts  created  by  a.  will,  it  is  a  general  rule  that  the  trustee 
in  whom  is  Tested  the  legal  title  takes  such  quantity  of  interest 
therein  as  the  purposes  of  the  trust  required,  and,  as  soon  as 
the  trust  is  satisfied,  the  legal  estate  will  vest,  under  the  will, 
in  the  person  or  persons  beneficially  entitled  to  it  {Post^  p. 
631.) 

Cases  cited  and  approved:  Smith  v.  Thompson,  2  Swan,  386; 
Belote  y.  White,  2  Head,  703;  Aiken  v.  Smith,  1  Sneed,  304; 
Bills  Y.  Fisher,  3  Sneed,  281. 

5.  SAME.    Same.    Remainder  protected  by  life  estate  in  trustee. 
Oase  in  Judgment. 

The  testator,  after  providing  for  the  payment  of  his  debts,  de- 
vised the  residue  of  his  estate  to  his  wife,  her  heirs  and  jEUSSigns, 
forever,  in  trust  that  she  hold  and  enjoy  the  same  during  her 
life  for  the  support  of  herself  and  family,  and  the  remainder 
thereof  to  his  daughter  K.  and  her  children  then  living  or 
thereafter  to  be  bom.  The  widow,  trustee,  qualified  as  admin- 
istratrix and  assumed  to  convey  to  one  S.  certain  of  the  realty, 
devised  as  aforesaid,  which  was  sold,  under  bill  in  chancery, 
to  pay  taxes,  and  the  sale  confirmed  December  14,  1884.  The 
trustee  died  February  12,  1891.  Purchasers  at  tax  sale  and 
privies  in  estate  to  them  in  possession  of  the  property.  Bill 
by  adult  married  daughters  and  minor  granachild  (born  June 
21,  1880)  of  testator's  daughter  K.,  to  recover  said  property. 

Held:  1st.  The  devise  to  the  widow  of  testator  and  the  trust 
created  thereby  terminated  with  her  life. 

2d.  That,  although  the  Joint  suit  of  the  married  daughters  and 
their  husbands  was  barred  by  the  statute  of  limitation,  the  right 
of  the  minor  cestui  que  trust  under  the  will  to  contest  the  tax 
sale  was  not  barred.     {Post,  pp,  626,  630,  631.) 
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6.  OHAVOB&Y  P&AOTZOX.  DismisBal  of  UU  by  liairt>uid  and 
wife  without  prejudice,  erroneoue  when. 
Where  a  bill  by  married  women  and  their  husbands  is  disiniBaed 
upon  demurrer  because  the  relief  sought  is  barred  by  the  opera- 
tion of  the  statute  of  limitations,  the  decree  of  dismissal  should 
be  absolute^  and  it  is  error  for  the  decree  to  contain  a  reserva- 
tion, "without  prejudice,"  in  favor  of  the  married  women. 
lP08t,  pp.  626»  631.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
P.  H.  Heiskbll,  Chancellor. 

Edgington  &  Edgington,  for  Dunham  et  al. 
GiLLHAM  &  GiLLHAM^  for  Hai'vey  et  al. 


Mb.  Justice  McAlister  delivered  the  opinion  of  the 
Court 

Complainants,  as  heirs  and  devisees  of  Watt  0.  Brad- 
ford, deceased,  filed  this  ejectment  bill  to  recover  pos- 
session of  certain  real  estate  in  the  city  of  Memphis,  al- 
leged to  have  been  fraudulently  conveyed  by  the  per- 
sonal representative  of  said  Bradford's  estate. 
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The  will  of  said  Watt  C.  Bradford  was  admitted  to 
probate  in  1864,  and  contains  the  following  items,  which 
are  immediately  involved  in  this  litigation : 

"Item  2nd.  I  direct  the  payment  by  my  executors, 
hereinafter  named,  of  all  of  my  just  debts,  out  of  any 
moneys  now  on  hand,  or  to  be  realized  hereafter  from 
collections  or  from  the  sale  of  real  or  personal,  which 
they  are  hereby  authorized  to  make  for  that  purpose. 

"Item  3rd.  The  rest  and  residue  of  my  estate  of 
every  kind,  character,  and  description,  real  and  personal 
wherever  situated,  in  this  State  or  elsewhere,  I  will,  be- 
queath, and  devise  unto  my  well-beloved  and  faithful 
wife,  Catherine  J.  Bradford,  for  her  heirs  and  assigns, 
forever,  in  trust,  that  she  hold  and  enjoy  the  same,  with 
its  emoluments  and  profits,  for  and  during  the  term  of 
her  natural  life,  for  the  support  and  maintenance  of  her- 
self and  family,  and  the  remainder  or  reversion  thereof 

to  my  daughter,  Mary  Knapp,  wife  of Knapp,  and 

to  her  children  then  living  or  thereafter  to  be  born,  free 
from  the  debts,  contracts,  or  engagements  of  her  pres- 
ent or  future  husband.  My  said  wife,  if  she  desires,  may 
at  any  time  set  apart  and  deliver  to  ray  said  daugh- 
ter, Mary  Knapp,  any  portion  of  said  property,  real  or 
personal,  to  be  held  by  her  free  and  discharge  of  debts, 
liabilities,  and  engagements  of  her  present  or  any  future 
husband. 

"Item  4th.  I  nominate  and  appoint  my  particular 
friends  William  Chase  and  J.  M.  Provine,  of 
Memphis,  Tenn.,  the  executors  of  this,  my  last  will  and 
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testament,  and  especially  request  them  to  act  as  such^ 
having  nominated  them  because  of  my  unbounded  con- 
fidence in  their  integrity  and  uprightness." 

Catherine  J.  Bradford,  the  widow  of  the  testator,  af- 
terwards intermarried  with  Dr.  H.  Schafer,  and  died  on 
the  12th  of  February,  1891.  The  present  complainants 
are  children  of  Mary  Knapp,  daughter  of  the  testator, 
viz. :  Catherine  B.,  who  was  bom  May  3,  1858,  and  in- 
termarried with  Robt.  Wilson,  March  27,  1879;  Eliza- 
beth G.,  who  was  born  December  27, 1860,  and  intermar- 
ried with  Jno.  C.  Dunham,  June  25, 1879,  and  as  the  is- 
sue of  said  marriage,  Roy  Burnham  was  born  June  21, 
1880.  Mary  P.  was  bom  September  6,  1862,  and  mar- 
ried Everette  Hungerford,  November  10,  1879.  Roy 
Burnham  is  also  made  a  party  complainant.  The  hus- 
bands of  the  three  married  daughters  of  Mary  Knapp 
were  also  parties  complainants. 

It  is  alleged  in  the  bill  that  said  Catherine  J.  Brad- 
ford, widow  of  Watt  C,  having  intermarried  with  one 
Schafer,  qualified  as  administratrix  of  Watt  C.  Brad- 
ford, with  the  will  annexed,  and  made  a  fraudulent  and 
colorable  conveyance  of  the  land  in  controversy  to  Chaa 
Sewering,  under  the  pretext  that  the  sale  was  necessary 
to  pay  off  debts  of  the  testator.  The  defendants  herein, 
Bridget  Harvey,  Mrs.  Meagher,  and  Thomas  Haggerty, 
claim  title  under  Chas.  Sewering  as  purchasers  of  the 
property  under  a  sale  for  taxes  in  the  consolidated 
causes  of  State  against  Butler  et  al.,  and  City  of  Mem- 
phis against  Sewering. 


3  Catesj  ADDENDUM.  626 

Dunham  y.  Hanrey. 

A  more  specific  statement  of  the  facts  is  that  one  Den- 
nis Harvey  purchased  the  property  at  the  clerk  and  mas- 
ter's sale  in  said  consolidated  causes  on  the  8th  of 
March,  1884,  for  the  sum  of  f 748.  The  lot  was  sold  as 
the  property  of  Chas.  Sewmng.  The  sale  was  confirm- 
ed, and  title  vested  and  divested  by  decree  duly  entered 
on  the  4th  of  December,  1884. 

The  bill  further  alleges  that  on  the  24th  day  of  March, 
1893,  Dennis  Harvey  sold  the  north  40  feet  of  this  lot 
to  Mary  J.  Meagher  by  deed  for  f  1,000,  paid  by  her  to 
Harvey.  It  alleges  the  death  of  Dennis  Harvey,  and 
the  fact  that  the  defendant  Bridget  Harvey  is  his  widow, 
and  the  administratrix  of  the  estate,  which  is  being 
wound  up  as  an  insolvent  estate  in  the  insolvent  case  of 
Bridget  Harvey,  administratrix,  against  Michad  Har- 
vey at  al..  No.  10991,  R.  D.,  of  the  chancery  court  of 
Shelby  county.  It  alleges  further  that  Thomas  Hag- 
gerty  is  one  of  the  heirs  at  law  of  Dennis  Harvey,  and 
that  Bridget  Harvey  purchased  the  property  at  chancery 
sale  in  said  insolvent  proceedings;  that  is  to  say,  that 
part  of  it  which  had  not  been  sold  to  Mrs.  Meagher. 
The  bill  further  alleges  that  the  sale  to  Bridget  Har- 
vey has  not  yet  been  confirmed,  and  that  she  is  sued 
as  administratrix  of  the  estate  of  Dennis  Harvey  and 
individually  as  purchaser  of  the  property. 

.Referring  to  the  sale  by  Mrs.  Schafer  to  Chas.  Sew- 
ering, it  is  allied  that  Sewering  never  paid  the  $1,000 
mentioned  in  the  deed  as  the  consideration  thereof;  that 
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it  was  never  intended  he  should  pay  it;  that  he  never  in 
fact  had  possession  of  the  deed,  and  that  it  was  never  in 
fact  delivered  to  him.  It  is  further  alleged  in  the  bill 
that  complainants  were  not  parties  in  any  manner  to  the 
tax  suits  (referring  to  the  consolidated  causes  already 
mentioned ) . 

Defendants  demurred  to  the  bill,  and  the  demurrer 
was  sustained  on  the  statute  of  limitation  as  to  all  of 
the  complainants  excepting  Roy  Bumham.  The  dismis- 
sal of  the  bill  as  to  the  three  married  women,  Mrs.  Dun- 
ham, Mrs.  Wilson,  and  Mrs.  Hungerford,  was  without 
prejudice  to  their  separate  rights.  Defendants  appealed 
from  so  much  of  the  decree  overruling  the  demxirrer  as  to 
Roy  Bumham,  and  so  much  of  the  decree  as  dismissed 
the  bill  '^without  prejudice"  to  the  separate  rights  of 
the  married  women. 

The  errors  assigned  are :  ^  "First  The  court  ared  in 
not  sustaining  the  demurrers,  and  in  not  dismissing  the 
bill  as  to  Roy  Burnham. 

"Second.  It  was  error  on  the  part  of  the  court  to 
have  made  any  reservation  in  the  decree  of  dismissal 
as  to  Mrs.  Dunham,  Mrs.  Wilson,  and  Mrs.  Hungerford. 
The  dismissal  as  to  them  should  have  been  absolute  and 
final,  so  as  to  be  res  adjudiaUa,  so  as  to  prevent  the 
bringing  of  a  new  suit  at  some  future  time. 

"Third.  The  court  erred  in  failing  to  hold  that  the 
bill  has  no  equity  on  its  faca 

"Fourth.  The  court  erred  in  failing  to  hold  that  tlie 
right  and  title  of  Roy  Burnham,  Mra  Dunham,  Mrs. 
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Wilson^  and  Mrs.  Hungerford  Avere  barred  by  the  statute 
of  limitation  of  seven  years. 

"Fifth.  The  court  erred  in  failing  to  hold  that  the 
sale  of  the  property  to  Dennis  Han^ey  was  a  valid  sale, 
and  that  in  default  of  auy  charges  in  the  bill  tending 
to  show  that  Dennis  Harvey  and  Mary  J.  Meagher  were 
not  ho^ia  fide  purchasers,  the  bill  was  without  equity 
on  its  face,  and  should  have  been  dismissed  absolutely, 
and  without  reservations. 

"Sixth.  The  court  erred  in  failing  to  hold  that  the 
bill  has  no  equity  on  its  face,  because  of  the  fact  that  the 
complainants  are  attempting  collaterally  to  attack  the 
decree  of  sale  and  other  proceedings  in  State  against 
Butler  and  City  against  Sewering  for  matters  outside 
of  the  record  of  those  consolidated  cases. 

"Seventh.  The  court  erred  in  failing  to  decree  that 
an  administrator  cfe  bonis  non  of  the  estate  of  Watt  C. 
Bradford  is  a  necessary  party  defendant  to  rescind  the 
sale  of  this  property  by  a  former  administrator  witii  the 
will  annexed,  who  sold  it  in  the  exercise  of  the  powers  of 
sale  conferred  by  the  will  to  pay  the  debts  of  the  testa- 
tor.'' 

It  is  unnecessary,  in  the  disposition  of  this  case,  to 
notice  all  the  assignments  of  error,  but  only  a  few  will 
be  considered.  It  may  be  remarked,  in  the  first  place, 
that  the  defense  of  innocent  purchaser  cannot  be  made 
by  demurrer,  but  must  be  interposed  by  plea  or  answer, 
in  which  great  certainty  and  particularity  of  averment  is 
required.  Rhea  v.  Allison,  3  Head,  177 ;  High  v.  Battc, 
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10  Yerg.,  35;  Caldwell  v.  Cheatham,  2  Head,  22; 
Connell  v.  Furgason,  5  Cold.,  405;  Baylors  v.  Baylors, 
3  Heisk.,  529 ;  i8f«ep/ten«  v.  Porter,  11  Heiek.,  348;  Gates 
V.  Card,  93  Tenn.,  334,  24  S.  W.,  486. 

Complainants,  by  their  bill  attack  the  validity  of  the 
decree  of  sale  in  the  consolidated  cases  of  State  against 
Butler  and  City  against  Sewering,  because  they  all^e 
now  as  a  fact  that  Chas.  Sewering  was  dead  at  the 
time  of  the  decree  of  sale  and  subsequent  proceedings. 
With  regard  to  the  sale  for  taxes,  the  ayerments  of  the 
bill  are  as  follows :  ^^Third.  Complainants  aver  that 
said  decree  for  sale,  the  sale  made  thereunder,  the  con- 
firmation thereof,  and  the  attempted  vestlture  of  the 
title  in  Dennis  Harvey  are  ineffectual  and  void,  be- 
cause the  proceedings  were  only  against  Chas.  Sewering, 
as  the  owner  of  the  property,  and  the  party  from  whom 
the  taxes  were  due,  who,  as  a  matter  of  fact,  had  died 
intestate  in  the  year  1882,  leaving  surviving  him  two 
children,  William  L.  and  Mary  Sewering,  against  whom 
the  cause  was  never  revived ;  that  is,  the  whole  proceed- 
ing was  void  because  the  sole  defendant^  Chas.  Sewer- 
ing, was  then  dead,  and  the  court  had  no  jurisdiction  to 
make  the  decree  for  sale,  or  any  of  the  proceedings  which 
followed  it,  inclusive  of  the  sale  to  Harvey,  the  confirma- 
tion thereof,  and  the  attempted  vestiture  of  title  in  him." 
The  allegation  of  the  bill  is  grounded  upon  the  idea  that, 
because  Sewering  died  before  the  entry  of  the  decree  for 
sale,  and  there  was  no  revivor  against  the  heirs,  the  sale 
was  therefore  void.     This  proposition  is  erroneous.    Our 
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>Btatiites  (Shannon's  Code)  cure  this  infirmity  in  the 
proceedings. 

"Sec.  6190.  The  death  of  the  defendant  proceeded 
against  without  personal  service,  whether  the  death 
occur  before  or  after  the  filing  of  the  bill,  does  not  render 
the  proceedings  void,  but  his  heirs  or  representatives,  as 
the  case  may  be,  have  the  right  Avithin  three  years  from 
the  rendition  of  the  final  decree  to  make  themselves  par- 
ties by  petition,  verified  by  affidavit,  showing  merits,  and 
contest  the  complainant's  bill." 

"Sec.  6193.  The  decree,  if  executed  before  it  is  set 
aside  under  any  of  the  foregoing  provisions,  will  be  a 
protection  to  all  persons  acting  upon  its  validity,  and 
will  confer  a  good  title  to  all  property  sold  under  it." 

The  eighth  and  ninth  assignments  are: 

"Eighth.  The  court  erred  in  failing  to  hold  that  the 
will  of  Watt  C.  Bradford  placed  the  title  to  the  re- 
mainder of  his  property  in  trust  in  Catherine  Bradford, 
his  widow,  to  preserve  the  remainders  to  the  unborn 
children,  and  to  enable  her  to  set  apart  these  remain- 
ders from  the  interest  of  the  testator's  only  child  and 
daughter,  Mary  Knapp.  The  court  erred  in  failing  to 
hold  that  these  duties  referred  to  which  were  imposed 
by  the  will  upon  Mrs.  Bradford  as  trustee  made  the  trust 
an  active  one,  and  as  such  the  statute  of  limitation  ran 
against  the  trustee,  and  barred  the  rights  of  both  trustee 
and  beneficiaries. 

"Ninth.  The  bill  charged  that  Eoy  Burnham  waB 
bom  June  21,  1880,  which  was  a  little  over  the  eleven 
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rears  after  the  deed  was  niatle  to  Clias.  Sewerinjr.  This 
being  so,  his  remainder,  at  least,  was  vested  in  Mr». 
Bradford,  under  the  provisions  of  Watt  C.  Bradford's 
will,  and,  the  title  being  in  the  trustee,  the  statute  of 
limitations  had  barred  his  title  while  it  was  in  such 
trustee,  whose  duty  it  was  to  preserve  this  remainder." 

We  think  it  quite  plain  that  the  devise  to  Mra.  Cath- 
erine J.  Bradford,  widow  of  the  testator,  terminated 
with  her  life.  The  language  of  the  will  is:  "Item  3d. 
Tlie  rest  and  residue  of  my  estate  of  every  kind,  char- 
acter, and  description,  real  and  personal,  wherever  sit- 
uated, in  the  State  or  elsewhere,  I  will,  bequeath,  and 
devise  to  my  well-beloved  and  faithful  wife,  Catherine  J. 
Bradford,  her  heirs  and  assigns,  forever,  in  trust  that 
she  hold  and  enjoy  the  same,  with  its  emoluments  and 
profits,  for  and  during  the  term  of  her  natural  life,  for 
the  support  and  the  maintenance  of  herself  and  family, 
and  the  remainder  or  reversion  thereof  to  my  daughter, 

Mrs.  Knapp,  wife  of Knapp,  and  to  her  children 

then  living  or  thereafter  to  be  bom,  free  from  the  debts, 
contracts  or  engagements  of  her  present  or  any  future 
husband.''  It  will  be  observed  that  the  uses  of  the  trust 
<«tate  devised  to  Mrs.  Bradford  were  the  support  and 
maintenance  of  herself  and  family  for  and  during  the 
term  of  her  natural  life. 

In  Smith  v.  Thompson,  2  Swan,  386,  it  appeared  that 
Smith  conveyed  to  Yancy,  his  heirs,  executors,  etc., 
nc^gro  slaves,  in  trust  for  the  Bei>arate  use  of  the  wife  of 
suid  Smith,  the  trustee  to  have  or  control  the  slaves  for 
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her  interest,  and  (in  the  words  of  the  deed)  ^'after  her 
death  the  said  negroes,  with  their  increase,  if  any,  to  be 
equally  divided  between  all  of  her  children.*'  The  court 
said  in  trusts  created  by  a  will  it  is  a  general  rule  that 
the  trustee  in  whom  is  vested  the  legal  estate  takes  such 
quantity  of  interest  therein  as  the  purposes  of  the  trust 
required,  and,  as  soon  as  the  trust  is  satisfied,  the  legal 
estate  will  vest,  under  the  will,  in  the  person  beneficially 
entitled  to  it.  A  trust  estate  is  not  to  continue  beyond 
the  period  required  for  the  purposes  of  the  trust.  To 
the  same  effect  are  Belote  v.  White,  2  Head,  703 ;  Aikin 
V.  Smith,  1  Sneed,  304 ;  Ellis  v.  Fisher,  3  Sneed,  231,  65 
Am.  Dec,  52. 

It  results  that  there  was  no  error  in  the  decree,  except 
that  the  bill  as  to  the  married  women  is  dismissed  with- 
ojat  reservation^  and  the  cause  remanded  for  further  pro- 
ceedings. 
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Wallace  v.  Williams  ct  al. 
(Jackson.     April  Term,  1902.) 

1.  IiSASB^  Oonstruction  of.,  ^landlord's  agreement  wiih,  one 
tenant  not  to  re-let  part  of  building  to  rival  tenant  complied 
with  by  refusal  to  renew  leaae  of  such  tenant  and  bona  fide 
suit  to  oust  him.  Case  in  judgment. 
Complainant,  being  engaged  in  the  saloon  business  in  one  room 
of  a  building  owned  by  the  defendants,  paid  them  in  August, 

1899.  six  hundred  dollars  In  consideration  of  which  defendants 
agreed  not  to  renew  the  lease  to  ilval  saloon  keeper,  of  another 
part  of  the  same  building,  when  said  lease  expired.  When  the 
lease  of  the  rival  tenant  expired  it  was  extended  about  one 
month  by  agreement  of  all  parties,  after  which  defendants  at- 
tempted by  suit  to  evict  such  third  party;  and  while  this  ac- 
tion was  pending  and  on  November  14,  1899,  complainant  and 
defendants  executed  a  contract  giving  complainant  a  ne^ 
lease  at  increased  rent,  and  acknowledging  defendant's  right  to 
the  six  hundred  dollars  paid  as  above  stated,  and  defendants 
agreed  to  prosecute  the  suit  to  final  determmation.     In  ApriU 

1900,  the  rival  tenant  still  in  possession  made  a  proposition  that 
if  he  were  allowed  to  remain  ijintil  September  of  tbat  year,  he 
would  withdraw  his  defense  to  the  suit  and  vacate  the  prem- 
ises  on  September  1;  but  this  proposition  defendants  refused, 
without  consulting  or  advising  complainant  thereof,  and  the 
suit  was  not  settled  until  May  1,  1901.  Complainant  sued  to 
recover  said  sum  of  six  hundred  dollars  as  damages  for  the 
alleged  breach  of  the  agreement  upon  which  said  sum  was 
paid  defendants. 

Held:     That  by  their  agreement  the  defendants  were  only  bound 
not  to  renew  their  lease  to  the  rival  tenant,  and,  aa  there  was 
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no  evidence  of  want  of  good  faith  in  their  prosecution  of  the 
snit  to  evict  such  tenant,  defendants  had  not  breached  their 
agreement  and  were  not  liable  to  complainant. 


FROM  SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County.- 
F.  H.  Heiskell,  Chancellor. 

R.  M.  Heath,  for  Wallace. 

TrRLE^  &  TiTRLEY,  for  Williams   et  al. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

The  original  bill  in  this  case  is  filed  to  recover  |600 
paid  by  complainant  to  defendants  upon  a  contract 
entered  into  by  the  defendants,  at  complainant's  request, 
not  to  re-let  or  re-lease  certain  premises  to  Smith  & 
Allen,  or  any  other  liquor  dealer.  An  amended  bill  was 
filed,  which  sought  to  enlarge  the  ground  for  recovery 
by  reason  of  a  lease  of  adjoining  premises  to  complain- 
ant at  an  increased  rental  in  consideration  that  the  con- 
tract was  carried  out  to  vacate  the  first  named  premises. 
The  chancellor  upon  the  hearing  gave  complainant  judg- 
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ment  for  |;3209  and  both  parties  have  appealed;  com- 
plainant claiming  that  he  is  entitled  to  more,  and  de- 
fendants that  he  is  entitled  to  nothing. 

The  facts  necessary  to  be  stated  are  that  defendants 
owned  the  premises  called  the  "Kit  Williams  Block,"  in 
Memphis.  Complainant  was  occupying  room  No.  43, 
and  Smith  &  Allen  room  No.  45^  in  the  building,  and 
both  were  operating  saloons.  Smith  &  Allen's  lease  ran 
to  August  31,  1899,  and  complainant's  to  September  1, 
1900.  Defendants,  at  complainant's  solicitation,  agreed 
not  to  relet  the  premises  No.  45  to  Smith  &  Allen  after 
their  lease  expired,  nor  to  any  other  liquor  dealers ;  and 
complainant,  for  the  concession,  paid  defendants  f600 
on  the  24th  of  August,  1899,  or  about  a  wedc  before  the 
lease  to  Smith  &  Allen  expired.  They  notified  Smith 
&  Allen  of  their  determination,  and  that  firm  protested 
that  they  should  have  more  time  to  vacate  and  find  an- 
other location ;  and  all  parties  thereupon  agreed  that  the 
time  should  be  extended  to  October  1, 1899,  before  SmiUi 
&  Allen  should  be  compelled  to  vacate.  Smith  &  Allen 
on  the  first  of  October  refused  to  vacate,  and  an  action 
of  forcible  entry  and  detainer  was  brought  by  defend- 
ants to  eject  them. 

In  the  meantime  complainant  was  attempting  to  get 
a  renewal  of  his  lease,  which  defendants  declined  to  con- 
sider until  later,  when  the  lease  would  be  about  to  ex- 
pire. On  November  14,  1899,  complainant  and  defend- 
ants had  a  conference,  in  which  the  whole  situation  was 
gone  over.    Complainant  insisted  that  Smith  &  AUen 
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had  not  been  evicted,  while  defendants  claimed  that  they 
were  doing  all  they  could  to  effect  that  end,  but  that,  as 
a  matter  of  fact,  their  agreement  with  complainant  wta 
that  they  would  not  re-lease,  and  not  that  they  would 
evict.  The  result  of  the  conference  was  that  defendants 
agreed  to  give  complainant  a  new  lease,  running  to  Sep- 
tember 1, 1903,  at  a  rental  of  |140  per  month,  instead  of 
|100,  as  under  the  existing  lease,  and  a  paper  was  ^« 
ecuted  as  follows :  ^'This  agreement  further  evidences, 
that  WaUace  and  the  Williamses  acknowledge  that  all 
past  debts,  liabilities,  and  engagements  are  satisfactorily 
and  mutually  extinguished,  including  the  |600  paid  by 
Wallace  to  the  Williamses  about  August  24,  1899;  the 
right  of  Jno.  S.  &  C.  H.  Williams  to  the  |600  being  here- 
by expressly  admitted.  The  Williamses  hereby  further 
agree  to  prosecute  the  present  suit  of  forcible  entry  and 
detainer  against  Smith  &  Allen  now  pending  in  the  first 
circuit  court  of  Shelby  county  to  a  final  determination 
in  the  court  of  final  resort.'* 

This  agreement,  made  on  the  night  of  the  14th  of  No- 
vember, was  signed  by  the  parties  the  next  day  in  dupli- 
cate. The  forcible  entry  and  detainer  suit  was  prose- 
cuted by  defendants,  but  was  appealed  to  this  court^  and 
not  finally  decided  until  May,  1901,  and  until  that  date 
Hmith  &  Allen  remained  in  possession  and  operated  their 
business.  In  the  meantime,  about  April,  1900,  Smith  & 
Allen  made  a  proposition  to  defendants  to  no  longer 
keep  up  their  defense  of  the  suit,  if  they  would  allow 
them  to  remain  in  possession  to  September  1, 1900.    It 
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api>eflr8  that  defendants  did  not  notify  complainant  of 
this  proposition,  but  rejected  it,  and  continued  to  prose- 
ente  their  suit,  but  agreed  to  consider  any  proposition 
Smith  &  Allen  would  make  to  vacate  at  once.  Now  the 
complainant  says  that  the  substance  of  his  contract  with 
defendants  was  that  they  would  get  Smith  &  Allen  out 
of  the  premises  by  September  1,  1899,  and  failed  to  do 
so ;  that  when  he  entered  into  the  new  lease  it  was  with 
the  understanding  that  Smith  &  Allen  must  vacate  in 
a  few  days,  and  the  increased  rental  was  based  upon  the 
understanding  that  the  S600  was  paid  and  the  rental  in- 
creased to  |140  on  the  idea  and  agreement  that  the  prem- 
ises would  be  vacated,  and  no  liquor  would  be  sold  in 
No.  45  in  competition  with  him,  and,  at  any  rate,  that 
the  defendants  would  have  accepted  the  proposition  of 
Simth  &  Allen  to  vacate  on  September  1, 1900,  if  advised 
of  it. 

We  have  examined  the  record  carefully  upon  the  sev- 
eral contentions,  and  find  them  against  complainant 
The  original  agreement,  made  August  24, 1899,  as  shown 
by  the  record,  was  simply,  in  effect,  that  defendants 
would  not  re-lease  to  Smith  &  Allen  after  the  expiration 
of  their  existing  lease.  The  time  was  extended  by  consent 
of  all  parties  to  September  1, 1899.  Smith  &  Allen  then 
refused  to  vacate,  and  defendants  in  good  faith  sought  to 
(»ject  them.  In  the  meantime,  November  14,  1899,  com- 
plainant agreed  with  the  defendants  to  pay  them  fl40 
per  month,  instead  of  ;|100,  as  fixed  by  the  existing  lease^ 
and  also  that  the  defendants  would  retain  the  f 600  al- 
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ready  paid  them  under  the  contract  of  August  24th.  We 
can  not  doubt  but  that  both  the  f  600  and  the  increased 
rental  of  |140  per  month  were  based  upon  the  idea  and 
belief  that  complainant  would  be  relieved  from  the  com- 
petition of  Smith  &  Allen^  or  any  one  AsBj  in  the  liquor 
business,  in  No.  45 ;  but  the  contract  was  not  conditioned 
upon  its  being  done,  and  defendants  did  not  contract  to 
do  so,  in  the  sense  that  their  failure  to  effect  the  removal 
would  release  the  complainant  from  his  contract,  but 
only  to  use  the  process  of  the  law  to  effect  it.  In  other 
words,  defendants  expected  to  oust  Smith  &  Allen,  and 
not  to  lease  to  them  or  anyone  else,  but  they  did  not  base 
their  contract  with  complainant  upon  any  promise  to 
eject  them. 

We  think  it  is  true  that  the  defendants  might  very 
properly  have  made  known  to  complainant  the  proposi- 
tion  made  by  Smith  &  Allen  to  vacate  at  a  future  time, 
and  to  abandon  their  appeal,  and  allow  judgment  to  go 
for  possession ;  but  they  were  under  no  legal  obligation  to 
do  so,  and  tlxey  had  no  assurance  that  complainant 
would  agree  to  such  an  arrangement.  On  the  contrary, 
they  had  bound  themselves  by  contract  with  complain- 
ant to  eject  them  as  soon  as  it  could  be  done  by  legal 
process,  and  to  prosecute  the  suit  then  pending  for  that 
purpose;  and  they  were  under  no  obligation,  and  cer- 
tainly no  legal  or  binding  obligation,  to  do  more.  We 
can  not  see  that  they  acted  with  any  want  of  good  faith. 
When  approached  with  the  proposition  to  compromise 
on  a  judgment  of  ejection  on  September  1,  they  declined 
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to  accede  to  it,  but  they  expressed  a  willingness  to  con- 
sider any  proposition  that  might  be  made  to  vacate  at 
once.  Ko  snch  proposition  was  mlide,  and  we  can  not 
say  that  it  was  bad  faith  to  reject  ,a  promise  to  ysjcsJbd 
in  the  future,  after  th^  had  beea  so  long  bafflled  in 
their  elf orts,  without  any  good  ground  for  delay.  Enter- 
taining this  view  of  the  case,  it  results  that  the  decree  of 
the  chancellor  was  erroneous  in  granting  any  relief  to 
complainant;  and  the  decree  granting  him  a  judgment 
is  reyersed,  and  the  suit  is  dismissed,  at  his  cost 
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John  C.  MgLemobb  et  (U.  v.  Charleston  &  Memphis 

Bailboad  Co.  et  al. 

{Jackson,  April  Term,  1902.) 

1.  DBEDS  OF  OONVEYANOB.     Bights  undte  oonditioxui  sar- 
rendered  by  deed  of  relinquishment. 

Where  a  landowner  conveyed  a  tract  of  land  to  a  railroad  com- 
pany by  deed  containing  a  condition  requiring  the  railroad  com- 
pany to  construct  and  build«  within  a  reasonable  time,  a  cer- 
tain lateral  railroad,  after  which  it  became  apparent  that  the 
railroad  company  could  never  construct  the  said  lateral  rail- 
road line;  whereupon  the  said  tract  of  land  was  partitioned 
between  said  conveyor  and  the  successor  in  ownership  of  the 
said  railroad  company,  by  execution  of  partition  deeds,  the  con- 
veyor's said  partition  deed  divested  out  of  him  all  right  in 
the  tract  of  land  so  conveyed  by  him,  whatever  might  have 
been  his  rights  under  the  original  deed  containing  such  condi- 
tions, for  failure  to  construct  said  road«  had  he  asserted  such 
rights.     (Post,  pp.  644-666.) 

2.  SAMS.    Bight  of  way  is  an  easement  which  may  be  lost  by 
abandonment  or  surrender. 

The  conveyance  of  a  right  of  way  to  a  railroad  company  through 
the  lands  of  the  grantor  operates  to  convey  an  easement  therein 
only,  and  the  fee  remains  in  the  grantor;  and  such  easement 
may  be  lost  by  abandonment  or  voluntary  surrender  to  the 
owner.     (Post,  pp.  657-658.) 

Cases  cited  and  approved:  Railroad  v.  Telford,  89  Tenn..  293; 
Raflroad  v.  Gelsel,  119  Ind.,  77;  Jones  v.  Van  Bochove,  103 
Hich.,  98;  Railroad  v.  Frost,  147  Mass.,  121;  Flaten  v.  Moore- 
head,  51  Minn.,  518;  Williams  v.  Railroad,  50  Wis.,  71;  Robinson 
V.  Raihoad,  59  Vt.,  426. 
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3.  BAKB.    Sztrinaic  •▼idenoe  is  Inadmissibla  to  vazy  ]Mignag> 
of  Judicial  decree  and  deed,  when. 

BxtiinBic  eyidence  la  Inadmissible  to  contradict  or  vary  the  lan- 
guage and  recitals  of  a  deed  of  conreyance  of  land  made  nnder 
a  Judicial  decree  as  well  as  the  legal  import  thereof,  which 
have  been  accepted  and  acted  upon  by  the  purchaser  of  the 
land  and  not  contradicted  or  denied  by  the  former  owner. 
iP09t,  pp,  668-661.) 

4.  EKAIIS.    Fee  in  right  of  way  passes  to  purchaser,  when. 
Where  a  tract  of  land,  through  which  a  railroad  right  of  way 

runs,  has  been  sold  in  a  Judicial  proceeding  foreclosing  a  mort- 
gage, in  which  proceedings  no  reference  Is  made  to  the  rii^t 
of  way,  and  no  reservation  of  the  fee  therein  is  made,  the  fee 
passes  to  the  purchaser.     (Post,  pp.  659-661.) 

5.  BAKB.    Fee  in  abandoned  or  lost  easement  rererta  to  owner. 
When  an  easement  in  a  railroad  right  of  way  is  abandoned  or 

otherwise  lost,  the  fee  reyerts  to  the  owner  of  the  land  at  the 
time  of  abandonment,  instead  of  the  original  owner  or  owner 
at  the  time  the  easement  was  acquired,  unless  the  fee  therein 
was  reserved  for  the  original  owner.     {P09t,  pp.  660-661.) 

0.  SAMS.  Partition,  agreement  and  settlement  precludes  the 
parties. 
The  partition  and  agreement  entered  into  between  the  heirs  of  the 
deceased  mortgageor  and  the  purchaser  of  the  mortgaged  prop- 
erty under  a  foreclosure  sale,  as  a  final  and  complete  division 
of  the  lands  and  In  settlement  of  all  accounts  relating  to  the 
same,  and  of  a  previous  agreement  between  the  mortgageor 
and  purchaser,  precludes  the  said  heirs  from  claiming  any  in- 
terest under  such  agreement  in  the  lands  retained  by  the  pur- 
chaser.    {Post,  pp,  661-668.) 

7.    BJECTMENT.    Complainant  must  establish  title  in  fc^^^^^w 
The  complainant  in  ejectment  suit  to  recover  land  mast  estab- 
lish, title  in  himself  before  he  can  recover,  regardless  of  what 
the  defenses  of  the  defendant  may  be.     iPosi,  p.  663.) 
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-       -  —  '  I  -       - 

8.  SAME.    Defendant  estopped  to  establish  certain  facts,  bttt  not 
to  rely  upon  facts  brought  out  by  complainant. 

In  ejectment  suit  to  recover  land,  the  defendant  may  be  estopped 
from  establishing  certain  facts;  but  the  complainant  can  not 
use  this  to  assert  that  the  facts  do  not  exists  when  the  record 
shows  that  they  do  exist,  and  which  are  necessarily  brought 
out  by  the  complainant  in  his  efforts  to  establish  his  title. 
(Post,  pp,  663-664.) 

9.  ESTOPPEL.    Not  to  establish  facts,  but  to  prevent  reliance 
-upon  them. 

« 

Estoppel  can  never  be  Invoked  to  establish  facts,  but  may  only 
be  used  to  prevent  parties  from  relying  upon  facts  which  do 
exist.     (Post,  pp.  663-664.) 

10.  SAME.    In  pais  is    operative  only  when  the  party   to   be 
estopped  is  prejudiced. 

Unless  the  complainants  were  prejudiced  by  the  conduct  of  some 
of  the  defendants,  they  can  not  set  up  estoppel  to  prevent  th^ 
real  facts  from  being  shown  in  the  suit.  There  is  no  dement 
of  estoppel  in  pais,  where  the  complainants  were  not  misled  or 
placed  in  any  different  situation  on  account  of  the  facts.  (Post, 
pp,  665-667.) 

11.  SAME.    Judicial  estoppel  may  be  invoked  by  any  one. 
Judicial  estoppel  is  firmly  established  in  this  State,  and  may  be 

invoked  by  any  one,  regardless  of  whether  any  rights  have  been 
prejudiced  by  the  conduct  of  some  one  else  which,  it  Is  claimed, 
constitutes  the  estoppel.  The  policy  of  the  law  will  not  per- 
mit any  one  to  gainsay  what  he  has  deliberately  sworn  to  in 
the  course  of  a  judicial  proceeding.     (Post,  pp.  665-666.) 

Case  cited  and  approved:  Hamilton  v.  Zimmerman,  5  Sneed. 
48. 

12.  SAME.    Unsworn  answer  does  not  operate  as,  when. 
Where  an  unsworn  answer  signed  by  counsel  only  denies  a  cer- 
tain title,  which  can  be  nothing  more  than  the  expression  of  an 

opinion  made  inconsiderately  and  without  due  knowledge  of  the 
111  Tenn— 41 
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facts,  l8  not  operatlye  to  estop  the  party  from  asserting  ^^^^ 
title  In  a  subsequent  suit  against  a  party  not  prejudiced  by 
the  former  denial.     {Post,  pp.  664^67.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  HfiiSKELL^  Chancellor. 

Randolph  &  Randolph^  and  Carroll^  McKelt^ar  & 
BuLLiNGTON,  for  McLemoro, 

C.  H.  PosTON,  P.  P.  PosTON,  and  Wright  &  Wright, 
for  Railroad. 


Mr.  Justice  Beard  delivered  the  opinion  of  the  Court 

This  suit  was  instituted  by  the  heirs  of  John  G.  Mc- 
Lemore to  recover  possession  of  a  strip  of  ground,  run- 
ning east  and  west  through  the  city  of  Memphis  from 
a  point  near  the  Mississippi  river,  2%  miles  long  and 
100  feet  wide,  to  the  line  of  the  Memphis  &  Charleston 
Railroad,  and  known  in  this  record  as  "Broadway.*' 
The  prayer  of  the  bill  is  for  possession,  for  rents  and 
profits,  and  general  relief,  including  prayer  for  prelim- 
inary injunction  preventing  the  various  defendants 
from  further  occupying  the  ground  for  right  of  way 
purposes,  and  from  interfering  with  complainant^s  pos- 
session. 
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In  1834,  John  C.  McLemore  was  the  owner  of  large 
tracts  of  land  in  Shelby  county,  Tenn.,  one  of  which 
extended  from  the  Mississippi  river  eastwardly  nearly 
2y2  miles  to  what  was  known  as  Solomon  Bozelle's 
west  boundary  line,  and  through  which  this  strip,  100 
feet  wide,  known  as  Broadway,  extends.  On  July  15, 
1834,  McLemore  conveyed  the  property,  embracing 
within  its  boundaries  Broadway  as  well  as  certain  other 
lands,  by  mortgage,  to  William  and  Stokely  Donelson, 
to  secure  certain  enumerated  debts,  and  among  other 
things  provided :  ^That  the  said  John  C.  McLemore  re- 
serves personally  to  himself  the  power,  and  it  is  hereby 
reserved  to  him  accordingly,  in  as  full  a  manner  as  if 
this  mortgage  were  not  executed,  at  any  time  before  the 
foreclosure  of  his  equity  of  redemption  and  sale  of  said 
mortgaged  premises  under  decree  of  court,  to  sell  or 
contract  to  sell  all  or  any  of  the  lands  or  lots  aforesaid, 
on  such  terms  as  he  may  deem  expedient,  for  the  pur- 
pose of  paying  and  satisfying  the  debts  and  claims 
aforesaid,  or  such  of  them,  and  giving  such  preference, 
as  he  may  think  right  and  proper,  and  upon  such  sale 
to  be  made  by  him  as  aforesaid,  and  the  receipt  of  the 
purchase  money  by  the  said  John  C,  to  make  and  exe- 
cute  conveyances  accordingly,  discharged  of  this  trusf 

On  June  13,  1840,  William  and  Stokely  Donelson  re- 
conveyed  and  quitclaimed  to  John  C.  McLemore  208 
acres  of  the  land  embraced  in  the  mortgage,  and  upon 
which  was  afterwards  situated  the  town  of  Ft.  Picker- 
ing, and  which  also  included  the  western  end  of  Broad- 
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way.  On  June  17,  1840,  McLemore  conveyed  this  208- 
acre  tract,  releaseil  by  the  Donelsons,  as  above  stated^ 
to  the  La  Grange  &  Memphis  Railroad  Company,  for 
the  consideration  of  f 25,000,  but  subject  to  certain  con- 
ditions, reservations,  and  restrictions,  among  which 
may  be  noted  the  following:  The  railroad  company 
agreed  to  construct  and  build,  within  a  reasonable  time, 
a  lateral  railroad  connecting  with  the  La  Grange  k 
Memphis  Railroad  at  or  near  the  western  boundary  of 
Solomon  Rozelle's  land,  at  a  point  where  the  railroad 
diverged  toward  Memphis;  and  running  thence  west 
over  the  lands  of  McLemore  to  a  point,  within  the  208- 
acre  tract,  at  or  near  the  south  boundary  and  near  the 
river,  to  be  selected  by  the  company. 

And  the  deed  then  recites:  "And  for  this  purpose 
the  said  McLemore  grants  to  the  said  company  the  right 
of  way  through  any  of  his  lands  over  which  the  said  lat- 
eral road  may  pass."  This  recitation  relates  solely  to 
the  remaining  portion  of  Broadway  east  of  the  208-acre 
tiuct.  The  deed  also  provided  that  the  208-acre  tract 
was  to  b(*  plotted  into  town  lots  by  the  railroad  com- 
pany. In  laying  oflf  the  town,  convenient  depot 
grounds  were  to  be  reserved  for  the  railroad.  Certain 
spaces  were  to  be  set  apart  and  dedicated  as  public 
promenades,  a  male  and  female  academy,  a  tavern,  and 
for  certain  church  purposes.  An  auction  sale  of  lots 
was  to  be  held  at  such  time  as  should  be  convenient, 
and,  after  the  auction  sale  of  lots,  the  railroad  com- 
l)any  was  to  sell  from  time  to  time  lots  in  the  town  site 
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nX  private  sala  The  proceeds  of  the  sale  of  lots  were 
to  be  equally  divided  between  McLemore  and  the  rail- 
road company,  and  at  the  end  of  five  years  the  lots  re- 
maining unsold  were  to  be  equally  divided  between 
them. 

This  208-acre  tract  was  bounded  on  the  west  by  the 
Mississippi  river  and  on  the  east  by  Bayou  Gkyoso;  and, 
in  accordance  with  the  terms  of  this  deed,  the  tract  was 
plotted  as  a  town  site  by  the  railroad  company,  the 
streets  ranging  in  width  from  65  to  80  feet,  with  the  ex- 
ception of  the  one  known  as  "Broadway."  Toward  the 
center  of  the  tract,  one  entire  block,  400  by  300  feet,  was 
set  apart,  and  designated  on  the  map  as  the  depot.  West 
from  this  block  to  the  river  was  a  street  100  feet  wide, 
and  designated  "Broadway,"  and  the  same  street  was 
continued  east  of  this  block  to  Bayou  Gayoso,  100  feet 
wide,  and  upon  this  end  of  the  street,  and  on  its  center 
line,  was  designated  a  railroad  track.  Between  this 
depot  block  and  Bayou  Gayoso  on  the  east,  lots  were 
made  to  front  on  either  side  of  the  street  or  railroad 
line,  many  of  them  not  having  any  other  method  of 
^ress.  The  purpose  of  McLemore  and  the  railroad 
company  was  to  make  Ft.  Pickering  a  rival  town  to 
Memphis,  which  was  then  distant  about  one  mile  north. 

Many  of  the  lots  were  sold,  considerable  excitement 
was  manifested,  and  some  business  houses  were  erected. 
Some  grading  was  done  upon  the  branch  line  of  railroad 
extending  from  near  the  center  of  this  208-acre  tract 
to  the  La  Grange  &  Memphis  Railroad,  near  Solomon 
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Kozelle's  west  baondary  line.  The  right  of  way  east  of 
Bayou  Gayoso  was  a  continuation  of  Broadway  ea^t- 
wardly  through  the  lands  of  McLemore  embraced  in  the 
mortgage  to  the  Donelsons.  The  railroad  company, 
however^  became  involved  financially^  judgments  being 
rendered  against  it  as  early  as  1842,  and  executions 
were  soon  thereafter  levied  upon  its  property.  No  work 
other  than  some  grading  was  ever  attempted  by  this 
company  upon  the  right  of  way ;  and,  certainly  as  early 
as  1851,  it  became  apparent  that  this  company  could 
never  construct  this  branch  line  of  road,  since  in  Janu- 
4iry  of  that  year  it  undertook  to  sell  and  convey  all  of 
its  property  of  every  kind  to  the  Memphis  &  Charleston 
Railroad  Company,  and  no  effort  to  construct  any  line 
of  railroad  was  thereafter  undertaken  by  it. 

Among  other  things  conveyed  in  that  deed  was  "the 
whole  bed  of  all  the  road  belonging  to  said  party  of  the 
first  part  (La  Orange  &  Memphis  Railroad  Company), 
together  with  its  right  of  way  on  said  road,  and  all  the 
rights,  privileges,  immunities,  and  appurtenances  there- 
unto belonging,  or  in  any  wise  appertaining,"  and  "in- 
cluding all  its  real  estate  at  Ft.  Pickering."  Within  a 
very  limited  period  after  the  effort  was  made  to  estab- 
lish Ft.  Pickering  as  a  commercial  town,  it  became  ap- 
parent that  the  scheme  would  be  a  failure.  Without 
success  to  the  town,  the  lateral  railroad  would  not  be 
needed;  and  this  is  no  doubt  the  explanation  of  its 
abandonment. 

It  is  probable  that  the  failure  of  the  town  of  Ft.  Pick- 
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ering  to  prosper  as  contemplated  caused  a  change  in  the 
plans  of  McLemore  and  the  further  indulgence  of  his 
creditors,  who  commenced  proceedings  to  foreclose  their 
mortgages,  as  hereinafter  stated.  Early  in  1842,  Mc- 
I^emore  executed  a  second  mortgage  upon  the  same 
I>roperty  mortgaged  to  the  Donelsons,  excluding  the 
208-tract  above  mentioned,  to  Willoughby  Williams  and 
i  )liver  B.  Hayes,  to  secure  certain  debts  therein  set  out ; 
and  in  September,  1842,  McLemore  executed  a  third 
mortgage  upon  the  same  property,  to  Samuel  I.  Hayes, 
to  secure  certain  debts  therein  set  out;  and  thereafter, 
OB  October  7,  1842,  "William  and  Stokely  Donelson 
and  the  other  mortgagees,  under  the  mortgages  above 
referred  to,  filed  their  bill  in  the  chancery  court  held  at 
l*>anklin,  Tenn.,  against  John  C.  McLemore,  seeking  a 
foreclosure  of  all  three  of  the  mortgages,  and  requiring 
McLemore  to  state  in  his  answer  what  part  of  the  lands 
had  been  sold  by  him  under  the  reservation  contained 
in  the  first  mortgage  to  the  Donelsons.  On  the  same 
day,  John  C.  McLemore  filed  his  answer,  and  among 
other  lands  mentioned  as  having  been  sold  by  him  was 
the  following :  "The  item  about  600  acres,  part  of  grant 
No.  19,060,  embraces  the  sale  of  lots  from  twenty  acres 
ilown  to  small  sums,  and  also  includes  the  208  acres 
«old  to  the  railroad  company,  a  more  particular  descrip- 
tion of  which,  as  well  as  the  land  undisposed  of,  will  be 
given  hereafter  if  required.  He  cannot  at  this  time  give 
a  full  and  accurate  description  thereof,  but  will  furnish 
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the  same  to  the  court  or  its  commissioners  when  deemed 
necessary.'* 

Thereupon  the  cause  was  heard  at  the  October  term^ 
1842^  and  the  lands  mentioned  in  the  pleadings  w&e 
directed  to  be  sold,  and  P.  P.  Stanton,  Charles  D.  Mc- 
Lean, Marcus  B.  Winchester,  and  Jeptha  Fowlkes  were 
appointed  commissioners  to  sell  the  lands  through 
which  the  eastern  end  of  Broadway  runs,  as  w^ell  as  cer- 
tain other  lands  not  necessary  to  be  mentioned.  The 
commissioners  made  a  report  to  the  succeeding  term  of 
the  court,  in  which  they  stated  that  they  had  divided 
the  lands  through  which  the  eastern  end  of  Broadway 
runs  into  four  tracts,  excluding  roads,  streets,  and  sales 
previously  made  by  McLemore;  and  that  Willoughby 
Williams  had  become  the  purchaser  of  all  four  of  the 
tracts,  the  first  containing  441  acres,  the  second  205 
acres,  the  third  346  acres,  and  the  fourth  232^^  acres. 
This  report  was  accompanied  by  a  plat,  and  made  a  part 
of  the  record,  showing  the  exact  boundaries  of  the  four 
different  tracts  sold.  This  plat,  however,  has  been  lost» 
and  has  never  been  supplied. 

The  report  of  the  commissioners  was  approved,  and 
they  were  directed  to  execute  to  Willoughby  Williams 
a  deed  for  the  property  purchased  by  him  at  said  sale; 
and  accordingly,  on  May  17,  1843,  the  four  commission- 
ers conveyed  to  Willoughby  Williams  the  four  tracts 
mentioned  in  their  report,  but  described  the  land  as  one 
entire  tract,  and,  among  other  things,  designated  the 
land  conveyed  as  being  *  *  the  unsold  portion  of  the  Ft. 
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Pickering  trax^t  of  land,  which  was  laid  off  and  conveyed 
to  said  John  C.  McLemore  on  the  division  of  grant  No. 
19,060,  subject  to  streets,  roads,  and  sales  previously 
laid  out  and  made  by  said  McLemore,  which  sales  are 
embraced  in  the  bounds  of  the  said  Ft.  Pickering  tract 
BB  hereinafter  described,  to-wit"  Then  follows  a  par- 
ticular description  of  the  land,  which  includes  the  en- 
tire tract  owned  by  McLemore  and  conveyed  by  mortg- 
age to  the  Donelsons,  with  the  exception  of  the  208  acres^ 
theretofore  conveyed  by  John  C.  McLemore  to  the  rail- 
road company.  And  within  the  boundaries  of  this  deed 
lies  the  entire  strip  of  land  in  controversy,  east  of  Bayou 
Gayoso. 

At  some  time  subsequent  to  this  conveyance  from  the 
commissioners  to  Williams,  he  seems  to  have  plotted  a 
certain  part  of  the  land  east  of  Bayou  Gayoso,  embrac- 
ing a  part  of  Broadway  also  lying  east  of  Bayou  Gayoso, 
and  sold  lots  fronting  upon  Broadway,  treating  it  as 
roadway  in  his  subdivision. 

In  1868,  the  town  of  Ft.  Pickering  became  a  part  of 
the  city  of  Memphis;  and  subsequently  certain  other 
parts  of  Broadway,  east  of  Bayou  Gayoso,  became  a 
part  of  the  city  of  Memphis.  The  city  did  some  work 
upon  Broadway,  west  of  Bayou  Gayoso  at  different 
times,  beginning  in  1868.  For  the  most  part,  however, 
throughout  its  entire  length,  it  remained  vacant  and 
unimproved  land,  with  some  grading  done  for  a  rail- 
road, until  1871,  when  General  Forrest,  as  president  of 
the  Selma,  Marion  &  Memphis  Railroad  Company,  en- 
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tered  upon  the  strip  of  land^  and  did  considerable  work, 
preparing  it  for  a  railroad  track.  This  road,  howevo*, 
became  financially  embarrassed,  and  in  1881  the  Mem- 
phisy  Selma  &  Brunswick  Railroad  Company  entered 
upon  the  strip  of  ground,  and  did  work  preparatory  to 
laying  a  track ;  and  in  1882,  for  the  first  time,  a  railroad 
track  was  completed,  along  the  entire  length  of  the  strip 
of  ground,  by  the  Kansas  City,  Ft  Scott  &  Memphis 
Railroad  Company,  as  the  successors  of  the  Memphis, 
Selma  &  Brunswick  Railroad  Company.  From  that 
time  until  this  bill  was  filed,  in  December,  1889,  other 
tracks  were  placed  upon  Broadway,  and  there  was  lit- 
igation between  these  various  railroad  companies  and 
the  city  of  Memphis,  each  claiming  title  to  all  or  parts 
of  this  strip  of  ground.  The  heirs  of  John  C.  McLemore 
appear  never  to  have  asserted  any  title  or  ownership  to 
any  part  of  this  strip  of  ground  until  about  the  time 
the  bill  in  this  suit  was  filed.  The  Memphis  &  Charles- 
ton Railroad  Company  claimed  to  have  become  the 
owner  in  fee  of  the  entire  strip  under  its  deed  from  the 
Tja  Grange  &  Memphis  Railroad  Company,  made  in 
1851,  and  the  deed  of  the  state  of  Tennessee  conveying 
its  interest  in  the  property  to  the  Memphis  &  Charlea- 
ton  Railroad  Company,  executed  in  1852.  Willoughby 
Williams  conveyed,  in  January,  1867,  a  one-fourth  in- 
terest in  this  entire  strip  to  Archibald  Wright  and 
I^wis  B.  McEissek,  and  upon  the  same  day  entered  into 
a  lease  with  Esau  Jones,  by  which  he  leased  the  prop- 
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erty  in  question  to  Jones  for  a  period  of  seven  years 
from  January  1, 1867. 

Willoughby  Williams,  by  will  probated  in  December, 
1S82,  devised  his  '^Memphis  &  Ft  Pickering  property, 
and  any  other  property  I  [he]  may  have  omitted  to 
mention  herein/'  to  his  executors,  to  be  sold,  and  the 
proceeds  to  be  equally  divided  among  his  children.  Wil- 
loughby Williams'  executors,  on  November  13,  1886, 
conveyed  the  property  in  dispute  to  Wallace  Pratt ;  and 
Wallace  Pratt  conveyed  on  November  14,  1887,  to  the 
Kansas  City,  Springfield  &  Memphis  Railroad  Com- 
pany. On  December  28, 1867,  Willoughby  Williams  en- 
tered into  an  agreement  with  the  heirs  of  John  C.  Mc- 
Ijemore,  in  which  Williams  conveyed  to  M'cLemore's 
heirs  certain  specified  property  included  within  the 
l)OundarieB  of  the  original  tract  of  land  purchased  by 
him  at  the  chancery  sale,  but  south  of  and  entirely 
apart  from  this  100-foot  strip,  which  was  accepted  by 
the  McLemore  heirs  as  a  final  division  of  the  land  men- 
tioned in  an  agreement  made  in  1859  between  Williams 
and  McLemore,  and  therein  referred  to,  but  which  agree- 
ment has  not  been  found,  and  its  contents  have  not  br'<*n 
otherwise  ascertained. 

John  C.  McLemore  died  in  1864.  The  prestot  parties 
complainant  are  his  grandchildren  and  great  giand- 
children,  many  of  whom  have  resided  since  the  death 
of  John  C.  McLemore  near  the  city  of  Memphis  and  in 
Bhelby  county.  McLemore  himself  resided  in  Memphis 
until  1850,  when  he  removed  to  California,   and   re- 
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tamed  to  Memphis  in  1859,  and  remained  until  hi^ 
death  in  1864.  The  property  in  difqpute  is  now  claimed 
in  part  by  the  city  of  Memphis,  which  insists  tliat  tliat 
part  of  Broadway  west  of  Bayon  Gayoso  has  been  a  puln 
lie  t^treet  since  the  original  dedication  in  1840.  That 
part  of  the  strip  lying  east  of  Bayou  Gayoso  is  claimed 
in  part  by  the  city  of  Memphis  as  a  street,  and  in  part 
by  certain  railroad  companies  w*hich  have  from  time  to 
time,  since  1881,  placed  thereon  railroad  tracks,  under 
agreement  between  themselves  and  the  authorities  of 
the  city  of  Memphis.  It  is  conceded  that  the  strip  of 
ground  is  now  exceedingly  valuable,  and  that  improve- 
ments costing  hundreds  of  thousands  of  dollars  were 
placed  thereon  prior  to  the  institution  of  the  present 
suit,  and  without  any  intimation  of  any  claim  upon  the 
part  of  the  heirs  of  John  C.  McLemore. 

We  do  not  think  that  the  title  to  the  entire  strip  of 
ground  in  controversy  can  be  rested  upon  the  assump- 
tion that  it  all  must  necessarily  be  in  the  heirs  of  John 
C.  McLemore  or  that  the  title  to  the  entire  strip  was 
devested  out  of  McLemore  under  the  same  proceedings 
or  conveyances.  Upon  the  contrary,  we  think  that  the 
title  to  that  part  of  Broadway  west  of  Bayou  Gayoso, 
and  lying  within  the  boundaries  of  the  208-acre  tract 
conveyed  by  McLemore  to  the  railroad  company,  rests 
upon  entirely  different  proceedings  and  conveyances 
from  that  part  of  Broadway  lying  east  of  Bayou  Gayo8(u 
The  title  to  the  former  must  be  traced  from  the  deed 
of  John  C.  McLemore  to  the  railroad  company  made  ^n 
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1840;  and  the  title  to  the  latter  must  be  traced  from 
the  proceedings  in  the  chancery  court  at  Franklin,  'i 
-which  the  mortgages  were  foreclosed  upon  the  tracts  of 
land  within  which  the  eastern  part  of  Broadway  lies. 
The  deed  from  McLeniore  to  the  railroad  company  in 
1840  expressed  a  cash  consideration  of  f  25,000,  but  was 
made  "subject  to  certain  conditions,  reservations,  and 
restrictions."  This  cash  consideration  was  evidently 
paid,' which  is  evidenced  not  alone  by  the  recitation  in 
the  deed,  but  it  is  referred  to  both  in  the  correspondeiice 
of  McLeniiore  and  of  the  president  of  the  railroad  com- 
pany. 

It  is  true  that  the  railroad  company  agreed  to  build 
a  lateral  line  of  road,  from  the  main  line  to  about  the 
center  of  this  208-acre  tract,  within  a  reasonable  time 
after  the  execution  of  the  deed.  It  is  not  necessarj', 
however,  to  determine  what  would  be  the  respective 
rights  of  the  parties  to  this  conveyance  upon  the  fail- 
ure of  the  railroad  to  build  the  lateral  line  within  a 
reasonable  time.  However  this  may  be,  the  railroad 
was  not  built  within  a  reasonable  time,  or  any  other 
time,  by  the  La  Grange  &  Memphis  ^Railroad  Company, 
but  the  ground  was  laid  out  as  a  town  site,  as  provided 
in  the  deed,  lots  were  sold,  and  the  proceeds  presuma- 
bly divided  in  accordance  with  terms  of  the  deed;  cer- 
tain parts  of  the  tract  were  designated  upon  the  map 
as  streets,  and  a  block  expressly  resented  for  a  depot 
site,  as  provided  for  in  the  deed.  We  think  it  clearly 
appears  that  the  100-foot  strip  from  this  depot  site  to 
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the  eaBtern  boundary  of  the  208-acre  tract  was  intended 
HA  a  street  and  railroad  right  of  way  combined.  Lots 
were  fronted  upon  either  side  with  no  other  outlet  than 
this  street  The  continuation  westwardly  from  the 
depot  site  to  the  river  is  plainly  marked  as  a  street^ 
and  it  is  of  the  same  width. 

When  Ft.  Pickering  was  taken  into  the  corporate  lim- 
its of  Memphis,  the  city,  as  early  as  1868,  exercised  mu- 
nicipal control  oyer  this  land  as  a  street,  without  any 
objection  upon  the  part  of  any  one.  When  it  became 
apparent  to  every  one  that  the  railroad  would  not  be 
built,  and  could  not  possibly  be  built,  by  the  La  Oranj^o 
&  Memphis  Bailroad  Company,  no  steps  were  taken  to 
recover  possession,  and  no  claim  of  ownership  was  as- 
serted by  McLemore  or  anyone  claiming  under  hinoi.  But, 
whatever  right  John  C.  McLemore  may  have  had  to  n^ 
gain  possession  of  this  part  of  the  land  in  controversy 
after  the  failure  of  the  railroad  company  to  construct 
this  lateral  line  within  a  reasonable  time,  he  divested 
himself  of  all  ownership,  and  of  all  rights  in  the  prem- 
ises, as  early  as  1859;  since  on  the  15th  of  August  of 
that  year  he  entered  into  a  deed  of  partition  with  cer- 
tain parties  claiming  to  be  the  successor  in  interest  of 
the  La  Grange  &  Memphis  Railroad  Company  in  the 
208-acre  tract,  and  with  whom  John  C.  McLemore  dealt 
as  such  successors. 

In  this  deed  of  partition,  it  is  recited  that  there  had  at 
some  time  in  the  past  been  a  division  of  the  unsold  part 
of  the  208-acre  tract  between  McLemore  and  the 
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road  company,  which  McLemore  was  then  willing  to 
and  desired  to  ratify,  and  thereupon  certain  specified 
lots  were  conveyed  by  Wickersham,  Scruggs,  and  others 
who  claim  to  be  the  successors  of  the  railroad  company 
to  Charles  D.  McLean,  with  the  consent  of  McLemore, 
as  his  (McLemore^s)  share  of  the  unsold  portion  of  the 
208-acre  tract;  and  he,  in  turn,  conveyed  by  quitclaim 
to  these  parties  '^all  the  rights,  title  and  interest  or  es- 
tate, into  or  concerning  all  the  residue  of  the  lots  and 
lands  in  said  town  of  Ft.  Pickering,  which  he  now  has, 
or  had  on  the  5th  day  of  October,  1843,  or  thence  hith- 
erto.'' 

It  is  evident  that  this  deed  was  intended  as  a  final 
settlement  of  all  the  interest  of  McLemore  remaining 
in  the  208-acre  tract  under  his  deed  to  the  railroad  com- 
pany in  1840 ;  and  it  is  equally  clear  that  he  fully  real- 
ised at  this  time  that  the  railroad  would  not  be  built  as 
contemplated  in  said  deed  of  1840,  since  he  obtained  ti- 
tle, in  his  portion  of  the  unsold  property  under  this  par- 
tition deed,  to  the  land  or  block  which  had  been  reservcnl 
under  the  terms  of  the  original  deed  for  depot  purposes. 
We  cannot  believe  that  he  would  have  appropriated  to 
his  own  use  the  grounds  set  apart  for  a  depot  if  he  at 
that  time  contemplated  the  completion  of  the  railroad 
as  originally  intended. 

But  if  there  is  doubt  as  to  the  effect  of  this  deed  of 
partition  upon  whatever  interest  Col.  McLemore  may 
have  had  in  so  much  of  Broadway  as  lay  west  of  Bayou 
Oayoso,  and  within  the  limits  of  the  208-acre  tract,  it 
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is  set  at  rest  by  a  conveyance  which  he  made  to  C.  D. 
McLean  about  two  months  thereafter,  to  wit,  on  the  Slst 
of  October,  1859.  By  this,  for  a  consideration,  valua- 
ble in  part,  he  conveyed  to  McLean  in  fee  "all  the  rights, 
titles,  interest,  and  claims"  he  had  "in  and  to  all  lots, 
lands,  depots,  grounds,  academy  lots  as  set  apart  for  the 
use  of  schools,  together  with  all  lots  reserved  for  the  use 
of  churcheSi  all  rights  of  ferry,  etc.,  together  with  all 
other  rights  and  reservations,  belonging  to  said  McLe- 
more, situate  within  the  original  limits  of  the  town  of 
Ft  Pickering  as  sold  and  conveyed  by  him  by  deed  da- 
ted 17th  day  of  June,  1840,  containing  208  acres  more 
or  less."  We  therefore  hold  that  bv  these  two  deeds 
the  ancestor  of  complainants  divested  himself  of  all  in- 
terest, direct  or  indirect,  immediate  or  remote,  in  evwy 
I>ortion  of  this  particular  tract,  and  that,  independeDt 
of  other  considerations  which  of  themselves  would  be 
sufficient  to  repel  the  complainants,  the  bill  must  fail 
in  so  far  as  it  seeks  to  establish  rights  therein,  and  that 
the  chancellor  was  right  in  so  decreeing. 

In  the  consideration  of  the  ownership  of  the  title  to 
the  remaining  portion  of  Broadway,  we  are  confronted 
at  the  threshold  with  a  question  as  to  what  was  the 
character  of  the  interest  acquired  by  the  La  Grange  ft 
Memphis  Railroad  Company  to  that  part  of  the  right 
of  way  east  of  Bayou  Qayoso,  under  the  conveyance  bj 
John  C.  McLemore  made  in  1840.  We  observe,  in  paw- 
ing, that  the  reservation  to  McLemore  in  the  mortgage 
to  the  Donelsons  only  gave  him  the  power  to  sell,  or  «»* 
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tract  to  sell,  parts  of  the  mortgaged  premises,  for  the 
purpose  of  discharging  the  debts  secured  thereunder. 
When  he  executed  his  deed  to  the  railroad  company,  in 
1840,  for  the  208-acre  tract,  the  title  to  which  was  in 
him  by  quitclaim  deed  from  the  Donelsons,  he  under- 
took to  convey  to  the  railroad  company  the  right  of  way 
over  any  other  lands  owned  by  him  which  might  be  need- 
ful in  the  construction  of  the  railroad  line  from  the 
main  line  of  road  to  the  208-acre  tract.  Clearly,  the 
purpose  of  this  conveyance  of  a  right  of  way  over  the 
remaining  portions  of  the  land  owned  by  McLemore, 
but  under  mortgage  to  the  Donelsons,  was  not  so  much 
the  paying  of  the  mortgage  as  it  was  to  develop  and 
make  valuable  the  208-acre  tract  when  it  should  have 
been  laid  out  as  a  town  site  and  the  railroad  constructed 
to  it. 

We  cannot  construe  the  language  of  the  deed  to  con- 
vey anything  more  than  an  easement  over  the  mortgaged 
lands  to  the  railroad  company,  which  was  subject  to  be 
defeated  by  abandonment  or  voluntary  surrender  to  tbe 
owner.  The  clause  in  the  deed  making  the  grant  has 
been  set  out  in  an  early  part  of  this  opinion.  It  was 
very  general,  and  in  terms  only  purported  to  convey  an 
easement.  "A  grant  of  a  right  of  way  to  a  railroad 
company  is  the  grant  of  an  easement  merely,  and  the 
fee  remains  in  the  grantor.  Jones,  Easem.,  sec.  211; 
citing  Railway  Co.  v.  Geisel,  119  Ind.,  77,  21  N.  E.,  470 ; 
Janes  v.  Van  Bochove,  103  Mich.,  98,  61  N.  W.,  342; 
Railroad  Go.  v.  Frost,  147  Mass.,  121, 16  N.  E.,  773 ;  Flo- 
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ten  V-  City  of  Moorhead,  51  Minn.,  518,  53  N.  W.,  807, 
19  L.  R.  A.,  195 ;  Williams  v.  Railway  Co.,  50  Wis.,  71, 
5  N.  W.,  482 ;  Robinson  v.  Railroad  Co.,  59  Vt.,  426, 10 
AtL,  522.  The  nature  of  an  easement,  for  railroad  right 
of  way  purposes,  is  so  clearly  stated  in  Raihcay  Co.  v. 
Telford's  Ex'rs,  89  Tenn.,  293,  14  S.  W.,  776,  that  we 
cannot  hope  to  add  anything  to  what  has  there  been 
said. 

In  considering  the  foreclosure  proceedings  in  the 
chancery  court  at  Franklin,  in  which  the  land  through 
which  this  right  of  way  extended  was  sold,  we  do  not 
think  that  we  are  warranted  in  looking  outside  of  the 
proceedings  and  the  deed  of  the  commissioners,  execu- 
ted in  obedience  to  the  decree  of  the  court  in  that  case, 
to  indulge  presumptions  flivorable  to  the  contentions  of 
parties,  after  the  lapse  of  nearly  half  a  century,  when 
to  do  so  would  be  contrary  to  the  recitals  found  in  the 
deed,  and  which  seemed  to  have  been  accepted  and  acted 
upon  by  the  purchaser  under  the  deed  and  certainly  not 
contradicted  or  denied  by  the  former  owner. 

It  is  true  Mr.  Stanton,  one  of  the  commissioners  mak- 
ing the  sale,  in  a  deposition  of  remarkable  intelligence 
and  fairness,  but  given  nearly  sixty  years  after  the 
transaction,  says  the  commissioners  did  not  sell  this 
strip  of  ground ;  but  this  statement  is  not  borne  out  by 
the  natural  inference  from  the  deed  and  report  made 
by  them.  We  think  that  the  only  safe  course  is  to  con- 
strue the  proceeding's  and  the  deed  made  in  the  pursii* 
ance  thereof  according  to  the  l^al  import  contained  ia 
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the  language  of  the  chancery  proceedings  and  the  deed 
of  the  commissioners. 

The  foreclosure  proceeding  was  instituted  in  1842; 
and,  under  the  decree  of  the  court,  commissioners  were 
appointed  to  sell  all  of  the  remainder  of  the  property 
embraced  in  the  mortgage  of  the  Donelsons,  and  re- 
maining  unsold.  M'cLemore  was  required  in  his  answer 
to  state  what  portions  of  the  land  he  had  sold,  and, 
while  specifying  considerable  property  which  he  had 
4lisposed  of,  he  made  no  mention  in  his  answer  of  hav- 
ing sold  or  conveyed  any  strip  of  land  to  the  railroad 
company  for  right  of  way  purposes.  The  decree  of  the 
court,  the  report  of  the  commissioners,  and  the  plead- 
ings made  no  reference  to  any  such  sale  or  right  of  way. 
The  commissioners  sold  the  land  through  which  the 
right  of  way  ran,  after  having  subdivided  it  into  four 
tracts.  No  mention  was  made  of  any  reservation  ex- 
cept sales  previously  made  and  the  streets  and  roads. 
Willoughby  Williams  having  been  the  successful  bidder 
for  each  of  the  four  tracts,  the  commissioners  executed 
to  him  a  deed,  describing  the  property  as  one  tract,  in- 
stead of  describing  separately  each  of  the  four  lots  into 
which  the  tract  had  been  divided.  This  deed  was  made 
"subject  to  streets,  roads,  and  sales  previously  laid  out 
and  made  by  said  McLemore."  But  clearly  this  res- 
ervation is  not  sufficient  to  exclude  the  fee  to  anv  un- 
sold  part  of  the  land,  but,  at  most,  conveyed  the  fee  sub- 
ject to  the  right  of  way  or  easement  in  favor  of  the  rail- 
poad  company.  i 
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And  we  do  not  think  that^  when  this  easement  i^as 
abandoned  op  otherwise  lost,  the  fee  reverted  to  the  for- 
mer owner,  instead  of  to  the  purchaser  undo*  the  chan- 
cery sale,  claiming  through  the  deed  of  the  commissiOD- 
ers  executed  to  him.  It  appears,  as  has  been  stated, 
that  there  was  a  map,  accompanying  the  report  of  the 
commissioners,  showing  definitely  the  boundaries  of 
each  of  the  four  lots  into  which  the  tract  had  been  di- 
vided previous  to  the  sale;  but  this  map  has  been  lost, 
and  all  efforts  to  supply  it  have  failed;  and,  in  the  ab- 
sence of  this  map,  we  do  not  think  that  the  proceedings 
or  the  deed  warrant  the  presumption  that  the  strip  of 
ground  embracing  the  right  of  way  was  excepted  from 
the  sale,  regardless  of  what  the  intention  of  the  commis- 
sioners may  have  been  at  the  time  the  sale  was  mada 
To  hold  that  the  fee  to  this  strip  of  ground  was  excluded 
from  the  sale,  and  from  the  deed. executed  by  the  com- 
missioners in  obedience  to  the  orders  of  the  court,  would 
be  to  contradict  the  language  of  the  deed  and  of  the  de- 
cree, as  well  as  the  l^al  import  thereof. 

The  effort  has  been  made,  in  argument,  to  demon- 
strate that  the  fee  to  this  right  of  way  must  Lave  been 
excluded  in  the  sale,  by  calculations  intended  to  prove 
that  to  include  the  ground  embracing  the  right  of  way 
would  result  in  embracing  a  larger  acreage  than  was 
sold;  but  we  think  that  this  result  is  obtained  by  too 
many  suppositions  and  hypotheses  to  overturn  the  plain 
language  of  the  deed,  and  the  legal  results  flowing  from 
the  proper  interpretation  of  its  terms.    As  we  have  said, 
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it  is  clear  that  the  railroad  company  only  acquired  an 
easement  over  the  lands  east  of  Bayou  Gayoso  under  the 
deed  of  1840;  and  it  is  equally  clear  that  under  the 
terms  of  the  decree  of  sale  and  the  commissioners  deed 
thereunder  to  Willougby  Williams,  in  1843,  he  acquired 
all  the  rights  in  the  fee  which  were  then  possessed  by 
M(;Lemore,  subject,  possibly,  to  this  easement  of  the 
railroad  company.  Therefore,  if  the  easement  was  lost 
or  abandoned  by  the  railroad  company,  there  was  noth- 
ing to  revert  to  McLemore ;  but  the  title  of  Williams  be- 
came free  from  the  easement  theretofore  existing. 

It  is  next  insisted  that  this  purchase  by  Williams  un- 
der the  chancery  proceedings  was  really  for  the  benefit 
of  McLemore,  and  that  therefore  he  held  the  title  in 
trust  for  McLemore,  and  not  for  himself.  There  are 
circumstances  developed  in  the  record  which  do  indi- 
cate that  there  was  some  kind  of  an  arrangement  or  un- 
derstanding, between  Williams  and  McLemore,  by 
which  Williams  recognized  the  fact  that  McLemore  had 
some  interest  in  some  part  of  the  lands  conveyed  to  him 
by  the  commissioners;  but  whether  this  arrangement 
was  made  prior  to  the  sale  at  which  Williams  became 
the  purchaser,  or  whether  it  was  later,  is  not  in  any  way 
indicated  in  the  record ;  nor  does  it  appear  whether  Mc- 
Lemore secured  any  interest  in  this  particular  tract 
through  which  this  right  of  way  ran  at  the  time  of  the 
chancery  sale  or  any  other  time.  But  certainly  there 
is  not  sufficient  evidence  in  the  record  to  justify  us  in 
holding  that  Williams  purchased  this  property  under 
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foreclosure  proceedings  for  the  nse  and  benefit  of  Mc- 
Lemore. And^  for  another  reason^  the  heirs  of  John  C. 
McLemore  could  not  have  had  any  interest  in  this  prop- 
erty,  after  1867;  under  any  agreement  with  Williams, 
since  we  find  in  the  record  that  in  that  year  a  settle- 
ment was  made  between  Williams  and  McLemore's 
heirS;  and  this  settlement  refers  to  a  prior  agreement 
between  Williams  and  M cLemore,  the  contents  of  which 
howeyer,  are  not  known ;  and  in  this  agreement^  made  in 
1867,  certain  specified  lands  are  conveyed  by  Williams 
to  the  heirs  of  John  C.  McLemore,  and  it  concludes  with 
the  following:  ^^This  agreement  is  entered  into  and 
accepted  by  the  said  heirs  of  John  C.  McLemore^  de- 
eeasedy  and  the  said  Williams,  as  a  final  division  of  the 
land  mentioned  in  the  agreement  of  said  Williams  and 
McLemore,  which  is  hereby  referred  to." 

The  lands  conveyed  in  this  agreement  to  the  McLe- 
more  heirs  are  situated  wholly  outside  of  the  lauds 
through  which  Broadway  extends,  and  the  agre^neut 
was  executed  in  the  latter  part  of  the  same  year  in 
which  Williams  had  claimed  title  .to  all  of  Broadway, 
and  had  conveyed  a  one-fourth  interest  to  Wright  and 
McKissek,  and  entered  into  a  lease  with  one  Jones  for 
a  period  of  seven  years  from  January  1,  1867.  What 
the  agreement  between  Williams  and  McLemore  was, 
this  record  wholly  fails  to  show ;  but,  whatever  it  was, 
it  was  finally  ended  by  the  settlement  made  in  1867, 
above  referred  to. 

It  is  true  that  this  agreement  was  not  signed  by  the 
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McLemore  heirs,  but  by  C.  D.  McLean  for  them;  and 
we  refer  to  it  because  he  probably  had  a  more  intimate 
knowledge  of  the  affairs  of  John  C.  McLemore  than  did 
the  heirs;  he  having  been  the  confldential  friend  and 
adviser  of  John  C.  McLemore  through  a  long  period  of 
time,  beginning  as  early  as  1840,  and  from  1850  to  1859 
was  the  representative  of  McLemore  in  all  his  business 
matters  in  Memphis.  But  upon  the  same  day  the  heirs 
of  McLemore  did  execute  an  agreement,  in  substance 
the  same,  which  referred  to  the  prior  agreement  between 
McLemore  and  Williams  as  being  dated  February  4, 
1859 ;  and  this  agreement,  signed  by  the  McLemore  heirs 
contains  the  following  recitation :  ''This  partition  and 
agreement  is  a  final  and  complete  division  of  the  lands 
and  settlement  of  all  accounts  relating  to  the  same,  and 
to  the  said  agreement  between  the  said  Williams  and 
John  0.  McLemore,  Sr.,  of  date  February  4th,  A.  D., 
1859." 

It  is  insisted  that  the  defendants  are  estopped  to  rely 
upon  the  title  derived  from  Williams,  because  in  a  for- 
mer litigation,  to  which  the  heirs  of  McLemore  were  not 
parties,  certain  of  the  defendants  in  this  cause  denied 
the  Williams  title  in  their  unsworn  answers.  We  might 
omit  any  discussion  upon  this  point  by  calling  attention 
to  the  fact  that  the  complainants  in  this  case  must  es- 
tablish title  in  themselves  before  they  can  recover,  re- 
gardless of  what  the  defenses  of  the  defendants  may  be. 
Estoppel  can  never  be  invoked  to  establish  facts,  but 
may  only  be  used  to  prevent  parties  from  relying  upon 
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facts  which  do  exist.  In  this  character  of  litigation^ 
the  defendants  may  be  estopped  from  establishing  cer- 
tain facts ;  but  the  complainants  cannot  use  this  to  as- 
sert that  those  facts  do  not  exist  when  the  record  shows 
that  they  do  exist,  and  which  are  necessarily  brought 
out  by  the  complainants  in  their  efforts  to  establish 
their  title. 

We  do  not,  however,  deem  it  necessary  to  rest  our  de- 
cision alone  upon  this  view  of  the  question.  We  do  not 
think  that  the  facts  disclosed  by  the  record  create  an 
estoppel  against  any  of  the  parties  to  this  record.  It 
appears  that  in  June,  1886,  the  executors  of  WilliamB 
instituted  suit  against  the  Kansas  City  C!ompany,  the 
Memphis  &  Charleston  Railroad,  and  the  heirs  of  Mc- 
Kissdi  and  Wright,  setting  up  title  to  Broadway,  and 
deraigning  title  from  McLemore  under  the  mortgages, 
chancery  sale,  and  deed  of  the  commissioners  to  Wil- 
liams.  The  Memphis  &  Charleston  Railroad  Company 
filed  an  unsworn  answer,  only  signed  by  its  counsel,  in 
which  Williams'  title  was  denied,  and  its  title  under  the 
deed  from  the  La  Grange  &  Memphis  Railroad  Company 
made  in  1851,  sought  to  be  established.  The  Kansas 
City,  Springfield  &  Memphis  Railroad  Company  also 
filed  an  answer,  which  has  been  lost,  and  never  supplied. 
The  heirs  of  Archibald  Wright  filed  an  answer  and 
cross  bill,  in  which  they  set  up  title  to  an  undivided 
one-fourth  interest  in  Broadway  under  the  deed  of  Mc- 
Kissek  and  Wright,  made  in  1867. 

Thereupon  the  Kansas  City,  Springfield  &  Memphis 
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Railroad  Company  and  the  Memphis  &  Charleston  Rail- 
road Company  filed  separate  answers  to  this  cross  bill^ 
which  were  also  merely  signed  by  counsel,  and  unswol*n 
to.  And  it  is  the  allegations  contained  in  these  an- 
swers which,  it  is  claimed,  estop  them  in  the  present 
case.  The  answer  of  the  Kansas  City  Company  is  rest- 
ed largely  upon  a  denial  of  the  Wright  and  McKissek 
title,  limitations,  and  laches. 

The  Memphis  &  Charleston  Railroad  Company,  in  its 
answer,  did  deny  the  validity  of  the  Williams  title,  and 
did  recite  many  of  the  contentions  now  made  by  the 
complainants  in  this  casa  We  think,  however,  that 
these  pleadings  were  conclusions  of  law  concerning  the 
title,  rather  than  a  statement  pf  facts  deliberately  made 

with  due  knowledge.     There  is,  howevcB,  no  element  of 

• 

estoppel  in  pais,  for  the  reason  that  the  complainants 
not  only  were  not  misled  or  placed  in  any  different  sit- 
uation on  account  of  these  facts,  but  seem  to  have  de- 
rived benefit  therefrom,  by  seeking  to  set  up  many  of 
the  same  facts  in  the  present  suit,  for  the  purpose  of  in- 
sisting upon  title  in  themselves.  Unless  they  were  pre- 
judiced by  the  conduct  of  some  of  the  defendants,  they 
cannot  set  up  estoppel  to  prevent  the  real  facts  being 
shown  in  the  present  case.  It  is  only  by  invoking  the 
doctrine  of  judicial  estoppel  that  the  question  is  entitled 
to  serious  consideration. 

The  law  of  judicial  estoppel  is  firmly  established  in 
this  State,  and  may  be  invoked  by  any  one,  r^ardless 
of  whether  any  rights  have  been  prejudiced  by  the  con- 
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dact  of  some  one  else  which,  it  is  claimed,  constitutes 
the  estoppel.  The  policy  of  the  law  will  not  i)ermit  any 
one  to  gainsay  what  he  has  deliberately  sworn  to  in  the 
course  of  a  judicial  proceeding. 

The  doctrine  is  thus  stated  in  the  leading  case  of 
Hamilton  v.  Zimmerman,  5  Sneed,  48. 

'^This  doctrine  is  said  to  have  its  foundation  in  the 
obligation  under  which  every  man  is  placed  to  speak 
and  act  according  to  the  truth  of  the  case,  and  in  the 
policy  of  the  law  to  suppress  the  mischiefs  from  the  de- 
struction of  all  confidence  in  the  intercourse  and  deal- 
ings of  men,  if  they  were  allowed  to  deny  that  which  by 
their  solemn  and  deliberate  acts  they  have  declared  to 
be  true.  And  this  doctrine  applies  with  peculiar  force 
to  admissions  or  statements  made  under  the  sanction 
of  an  oath,  in  the  course  of  judicial  proceedings.  The 
chief  security  and  safeguard  for  the  purity  and  effi- 
ciency of  the  administration  of  justice  is  to  be  found  in 
the  proper  reverence  for  the  sanctity  of  an  oath." 

But,  in  the  same  case,  we  find  the  following  excep- 
tions to  the  general  rule,  thus  stated :  ^'Admissions  or 
declarations  made  in  pais  are  often  .entitled  to  little  or 
no  consideration,  because  made  inconsiderately,  or  iD 
ignorance  of  the  facts,  or  not  correctly  understood  or 
reported.  And  even  when  made  with  more  deliberation 
and  under  oath,  it  may  be  made  to  appear  that  they 
were  made  inconsiderately  or  by  mistake;  and,  if  this  be 
so,  the  party  ought  certainly  to  be  relieved  from  the 
consequences  of  his  error."    We  do  not  think  that  the 
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unsworn  pleadings  in  this  record  come  within  the  rule 
of  laWy  which  is  intended  to  suppress  fraud  and  to  pro- 
hibit the  deliberate  shifting  of  position  to  sidt  theexigen- 
cies  of  each  particular  case  that  may  arise  concerning 
the  subject-matter  in  controversy.  In  this  case,  it  U 
claimed  that  thQ  statements  made  in  the  former  plead- 
ings  were  not  made  considerately,  and  with  a  due 
knowledge  of  facts,  and  that  a  further  examinatiou  of 
the  subject-matter  has  led  to  a  wholly  different  conclu- 
sion. We  are  satisfied  that  any  statement,  concerning 
the  title  to  Broadway,  which  may  have  been  made  on 
behalf  of  any  of  the  various  interests  in  the  various  lit- 
igations which  have  arisen,  from  time  to  time,  concern- 
ing this  property,  could  not  be  more  than  the  expies- 
sion  of  an  opinion,  and  that  no  statement  can  be  said 
to  have  been  made  so  considerately,  and  with  such 
knowledge  of  the  facts,  as  to  estop  the  parties.  This 
property  has  been  a  fruitful  source  of  litigation  for  a 
^eat  number  of  years,  and,  from  an  examination  of 
the  immense  record  in  this  cause,  we  are  not  prepared 
to  apply  a  rule  of  law,  intended  to  prevent  iDjiist-.ce, 
to  such  a  complicated  state  of  facts  as  is  shown  to  have 
existed  concerning  the  title  to  this  particular  property. 
Having  concluded  that  the  heirs  of  John  C.  McLemore 
had  no  title  to  any  of  the  land  in  controversy  when  this 
suit  was  instituted,  we  do  not  deem  it  necessary  to  dis- 
cuss or  decide  any  of  the  other  questions  raised  on  the 
record,  and  therefore  limit  our  decision  to  the  single 
point  that  there  is  "no  title  in  the  complainants.'' 

The  decree  of  the  chancellor  is  accordingly  affirmed, 
with  costs. 
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W.  E.  Webster  et  dl.  v.  James  G.  Habbis  et  al. 
(Jackson,  April  Term,  1902.) 

1.  HAVIGABLB  8TBBAK8.    In  the  technical  and  legal 
defined. 

The  test  of  a  naylgable  stream  in  the  legal  and  technical  sense 
fs  whether  or  not  in  the  ordinary  state  of  water,  it  has  capacity 
and  suitability  for  the  usual  purposes  of  navigation,  ascending 
and  descending,  by  sea  yessels,  or  such  vessels  as  are  employed 
in  the  ordinary  purposes  of  commerce,  whether  foreign  or  in- 
land, and  whether  steam  or  sail  vessels.  iP09t,  pp.  675-677» 
687,  698.) 

Cases  cited  and  approved:  Stuart  v.  Clark,  2  Swan,  9;  Sigler 
V.  State,  7  Baz.,  493;  Holbert  v.  Edens,  6  Lea,  207;  Good- 
win V.  Thompson,  16  Lea,  209. 

2.  SAME.  Bights  of  riparian  owners  in  streams  navigable  in  the 
legal  sense,  in  the  ordinary  sense,  and  not  in  any  sense  stated 
and  distinguished. 

If  a  river  be  a  public  navigable  stream  in  the  legal  and  techni- 
cal sense,  the  soil  covered  by  the  water,  as  is  the  use  of  the 
stream,  belongs  to  the  public;  but  if  it  be  not  navigable  in  the 
legal  and  technical  meaning  of  the  term,  the  ownership  of  the 
bed  of  the  stream  is  In  the  riparian  proprietors,  and  the  pub- 
lic have  an  easement  only  therein,  for  the  purpose  of  transpor- 
tation and  commercial  intercourse^  to  which  it  is  naturally 
adapted;  if  it  be  too  shallow  for  such  purposes,  both  the  right 
of  property  and  the  use  thereof  are  wholly  and  absolutely  iik 
the  owners  of  the   riparian  lands.     {Post,  pp,  676-677,  698.) 

Cases  cited  and  approved:  Stuart  v.  Clark,  2  Swan,  9;  Sigler 
V.  State,  7  Bax.,  493;  Holbert  v.  Edens,  5  Lea,  207;  Goodwin 
V.  Thompson,  16  Lea,  209;  Irwin  v.  Brown,  8  Shannon's  Tenn. 
Cases,  809. 
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8.    8AMB.    Streams  navii^able  in  the  ordinary  sense. 

Streams  not  navigable  in  tbe  legal  and  technical  sense  may  yet 
be  navigable  in  the  common  acceptation  of  the  term,  where.' in 
certain  stages  of  the  water  it  may  be  of  sufficient  depth 
naturally  for  valuable  floatage,  as  for  rafts,  flatboats,  and 
perhaps  small  vessels  of  lighter  draft  than  the  ordinary.  (Po«/, 
pp.  676-677.) 

Cases  cited  and  approved:  Stuart  v.  Clark,  2  Swan,  9;  Sigler  v. 
State,  7  Bax.,  493;  Holbert  v.  Edens,  5  Lea,  207;  Goodwin  v. 
Thompson,  15  Lea,  209. 

4.  SAME.    Bigh^  of  riparian  owners  in  streams  navigable  in  the 
ordinary  sense. 

While  the  right  of  property  in  the  bed  of  a  stream  navigable  in 
the  ordinary  sense,  but  not  in  the  legal  sense,  is  vested  in 
the  riparian  proprietors,  and  in  that  respect  it  is  to  be  regarded 
as  a  private  river,  still  the  public  have  a  right  to  the  free  and 
uninterrupted  use  and  enjoyment  of  such  stream  for  all  purpose 
of  transportation  and  navigation  to  which  it  is  naturally 
adapted.     (Post,  pp.  676-677,  698.) 

Cases  cited  and  approved:  Stuart  v.  Clark,  2  Swan,  9;  Sigler  v. 
State,  7  Bax.,  493;  Holbert  v.  Edens,  6  Lea,  207;  Goodwin  v. 
Thompson,  15  Lea,  209. 

5.  SAME.    Bed  of  stream  navigable  in  the  legal  sense  held  by 
State  in  trust  for  the  public. 

If  a  stream  is  navigable  in  the  legal  and  the  technical  sense,  the 
title  of  the  soil  under  the  water  is  vested  in  the  State  in  trust 
for  the  public,  an.d  individuals  setting  up  claims  thereto  must 
be  able  to  show  an  express  grant  by  an  act  of  the  legislature; 
for  the  title  to  the  soil  under  such  streams 'was  not  Intended  to 
be  secured  by  individuals  under  our  general  land  laws.  {Post, 
pp.  677,  687,  695,  703-704.)  ' 

Case  cited  and  approved:    Goodwin  v.  Thompson,  15  Lea,  209. 
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6.  BAXB.    Vmwig9h0ity  determined  from  ezisimflr  condttionfl  and 
not  from  artificial  improvements  to  be  made. 

The  crucial  test  in  determining  the  navigability  of  a  stream  is 
whether  it  is  naturally  nayigable  at  the  time  of  the  determina- 
tion, and  not  whether  it  is  possible  to  be  made  so  by  artificial 
means  and  vast  expenditure  of  money  at  some  remote  period  of 
the  future.     {Post,  pp.  689-695.) 

Cases  cited  and  approved:  Gaston  v.  Mace  (W.  Va.),  10  S.  E., 
60,  5  L.  R.  A.,  396-399,  25  Am.  St.  Rep.,  848;  Olive  v.  State 
(Ala.),  6  South.,  653.  4  L.  R.  A.,  88-41;  Swanson  v.  Boom  Co.. 
(Minn.),  44  N.  W..  986.  7  L.  R.  A..  674;  Club  v.  Wade  (Wis.). 
76  N.  W.,  273,  42  L.  R.  A.,  305-330;  United  States  v.  Rio  Grande 
Dam  ft  Irrigation  Co.  (N.  M.),  51  Pac,  674;  Gates  v.  Wadlington, 
10  Am.  Dec,  699. 

7.  8AUB.    Beelfoot  Lake  held  to  be  navigable  in  the  ordinary 
sense  only. 

Upon  consideration  of  the  evidence  in  this  suit  to  enjoin  the 
draining  of  Reelfoot  Lake,  it  is  held  by  the  supreme  court  that 
said  lake  is  not  navigable  in  the  legal  and  technical  sense,  but 
is  navigable  in  the  ordinary  sense,  and,  therefore,  that  the  land 
covered  by  the  water  thereof  was  subject  to  grant,  and  the  title 
to  the  bed  of  the  lake  is  not  in  the  State  for  the  use  of  the 
public,  but  is  in  the  several  grantees  and  riparian  owners, 
though  the  public  still  has  an  easement  in  said  lake  for  com- 
mercial intercourse  and  transportation.  {Post,  pp,  687-695. 
703.) 

8.  8AMB.    In  the  ordinary  sense  as  boundary  of  land  caniea  title 
to  thread  or  center. 

If  a  stream  navigable  in  the  ordinary  sense  be  the  boundary  of 
lands,  the  title  extends  to  the  thread  or  center  of  the  stream, 
of  common  right  or  by  construction  of  law,  unless  there  is  an 
intention  clearly  expressed  in  tfie  deed  or  grant  excluding  the 
Intermediate  space  between  the  edge  or  bank  of  the  stream  and 
Its  thread.     {Post,  pp.  698-699,  704.) 
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Cases  cited  and  approved:  Martin  v.  Nance,  3  Head,  660;  Holbert 
V.  Edens,  5  Lea,  204,  207;  Posey  t.  James,  7  Lea,  99. 

9*    NONNAVIGABLB  8TBBAK8.    Boundaries  limited  by  deed 
to  edge  thereof. 
Where  a  deed  of  conveyance  of   land    expressly   calls    for   the 

water's  edge  at  low  water  mark  for  the  boundary,  the  rule  that 

ordinarily  applies  to  the  rights  of  riparian  owners  in  nonnavlga- 

ble  waters  does  not  apply,  and  the  title  does  not  extend  to  the 

middle  or  thread  of  the  stream.     (Post,  pp,  698-699.) 

Cases  cited  and  approved:  Martin  v.  Nance,  3  Head,  650;  Hol- 
bert V.  Edens,  6  Lea,  204,  207;  Posey  v.  James,  7  Lea,  99. 

10.  STREAMS.    Whether   navigable    or  not,   most   not  be  im- 
paired. . 

One  riparian  proprietor  has  no  right  to  drain  the  stream  or  reduce 
it  below  its  natural  level,  whether  it  be  navigable  or  nonnav- 
Igable,  if  it  Impairs  -or  destroys  the  interest  and  use  of  another 
riparian  owner.     (Post,  pp.  699-701.) 

Case  cited  and  approved:  XJlbricht  v.  Water  Co.  (Ala.),  6  South., 
78.  4  L.  R.  A.,  573,  11  Am.  St.  Rep.,  72. 

11.  SAME.    Bight  protected  by  injunction. 

The  riparian  owner  may  by  injunction  in  chancery  protect  his 
riparian  rights,  and  prevent  the  draining  of  the  stream  or  its 
impairment     (Post,  p.  704.) 

12.  EJECTMENT.    Land  must  be  located  and   identified   with 
reference  to  grant  and  conveyance. 

Where  a  cross  complainant  seeks  by  ejectment  to  recover  land 
lying  under  the  waters  of  a  nonnavigable  lake  by  production  of 
grants  and  conveyances  and  a  map  in  which  the  surveyor  under- 
took to  plat  the  tracts,  but  there  was  no  proof  locating  the 
various  grants  with  reference  to  the  lake  except  such  map, 
and  there  was  no  proof  of  any  survey,  the  location  and  identity 
of  the  particular  lands  was  not  shown  with  sufficient  certainty 
to  support  the  action  of  ejectment     {Post,  pp.  703-704.) 
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FROM  LAKE. 


Appeal  from  Chancery  Court  of  Lake  county — ^W.  H. 
SwiGGABT^  Chancellor. 

Cochran,  Moobe  &  Wells,  for  Webster. 
Deason,  Rankin  &  Waddbll,  for  Harria 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 

This  case  is  presented  to  the  court  in  a  most  volumi- 
nous record,  and  involves  the  title,  ownership,  and  nav- 
igability of  Reelfoot  Lake,  situated  in  the  northwest- 
em  comer  of  the  State.  It  also  involves  the  hunting 
and  fishing  privileges  and  the  general  riparian  rights  of 
the  complainants  in  the  waters  of  said  lake. 

In  August,  1899,  the  defendant  J.  C.  Harris,  assum- 
ing to  be  the  owner  of  the  soil  under  the  waters  of  the 
lake,  began  to  excavate  a  canal  for  the  purpose  of  con- 
necting the  lake  with  the  Mississippi  river,  and  in  this 
way  drain  the  water  from  the  greater  portion  of  the 
lands  comprising  the  lake.  Thereupon  complainants, 
who  are  owners  of  lands,  hotels,  club  houses,  fish  docks, 
and  other  property  situated  along  the  eastern  shore  of 
the  lake,  filed  this  injunction  bill  to  restrain  the  de- 
fendant J.  C.  Harris  from  draining  it.     They  base  their 
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right  to  maintain  the  suit  upon  the  ground  that  they  are 
riparian  owners  of  certain  lands  bordering  on  the  lake; 
that  Beelfoot  Lake  is  a  public  and  navigable  body  of 
water  in  a  legal  sense  and  as  a  matter  of  fact;  that  as 
such,  under  the  statutes  of  the  State,  it  is  a  public  high- 
way; that  the  obstruction  or  destruction  of  its  naviga- 
bility  will  be  a  public  nuisance,  and  that  the  drainage 
of  said  lake  will  create  a  public  nuisance  on  account  of 
the  character  of  its  bottom,  which  is  composed  of  mud 
and  decaying  vegetable  matter  and  thus  greatly  injure 
the  health  of  the  people  in  that  vicinity. 

It  is  also  alleged  in  the  bill  that  the  drainage  of  the 
lake  would  destroy  the  value  of  the  improvements  which 
complainants  have  erected  upon  their  lands  for  the  en- 
tertainment of  guests  who  visit  Reelfoot  Lake  at  all 
seasons  of  the  year  for  pleasure  and  to  hunt  and  fish. 
It  is  further  alleged  that  defendant  Harris  has  set  up 
some  pretended  claim  and  title  to  the  land  under  the 
waters  of  Keelfoot  Lake;  that  he  has  declared  his  pur- 
pose to  drain  the  lake;  that  he  has  a  large  number  of 
hands  at  work  digging  a  canal  from  the  Mississippi 
river  to  Seelfoot  Lake ;  and  that  he  will  drain  the  lake, 
unless  restrained  by  law. 

The  defendant  Harris  filed  his  answer  and  cross  bill, 
in  which  all  the  material  allegations  of  the  original  bill 
are  denied.  It  is  alleged  by  said  Harris  that  on  De- 
cember 28,  1898,  he  purchased  from  the  Reelfoot  Out- 
ing Club,  by  deed  conveying  the  title  in  fee,  all  the  lands 
covered  by  the  waters  of  Reelfoot  Lake  at  ordinary  low- 
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water  mark,  and  also  all  the  shores  and  margins  of  said 
lake  and  of  all  the  islands  in  the  said  lake.  Defendant 
alleges  in  the  cross  bill  that  he  is  the  owner  of  the  lake 
and  of  all  the  soil  thereunder,  and  that  he  has  the  ex- 
clusive right  to  the  hunting  and  Ashing  privileges,  etc. 
It  is  also  alleged  in  said  cross  bill  that  the  said  Harris 
and  his  predecessors  in  title  have  exercised  acts  of  own- 
ership over  Reelfoot  Lake  under  their  said  titles,  and 
that  the  validity  of  the  titles  under  which  he  claims  has 
been  determined  in  his  favor  by  the  supreme  court  of 
Tennessee. 

The  chancellor,  Hon.  W.  H.  Swiggart,  assigned  to 
hold  the  chancery  court  of  Lake  county,  heard  the  cause 
upon  the  pleadings  and  proof.  A  very  able  and  ilabo- 
rate  written  opinion  was  filed  by  the  judge,  which  has 
greatly  facilitated  the  labors  of  this  court  in  the  inves- 
tigation of  the  case. 

The  result  of  the  chancellor's  opinion  was  to  sustain 
the  original  bill,  perpetuate  the  injunction  restraining 
the  defendant  Harris  from  draining  Reelfoot  Lake,  and 
to  dismiss  his  cross  bill.  The  court  held  that  the  com- 
plainants to  the  original  bill  are  riparian  owners,  own- 
ing tracts  of  land  in  severalty  along  the  eastern  shore 
of  the  lake,  with  their  western  boundaries  extending  to 
the  water's  edge  at  the  low- water  mark;  that  they  are 
entitled  to  the  uses,  benefits,  and  privileges  of  the 
waters  of  the  lake  for  all  common,  usual,  domestic,  and 
farm  purposes,  and  entitled  to  have  the  waters  of  the 
lake  continued  in  their  natural  state  and  condition; 
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that  Beelfoot  Lake  is  a  public  and  navigable  body  of 
water  in  the  sense  of  the  law  as  well  as  in  faet^  and 
therefore  not  the  subject  of  private  ownership  and  con- 
trol, under  the  general  land  laws  of  Tennessee,  but  that 
the  soil  under  said  waters  and  the  fisheries  therein,  as 
well  as  the  right  of  navigation,  belong  to  the  State,  in 
trust  for  the  benefit  of  all  the  citizens  thereof ;  and  that 
the  title  under  which  J.  C.  Harris  and  his  predecessors 
claim  to  own  Beelfoot  Lake  is  void,  and  that  such  title 
papers  confer  no  title  whatever  to  such  of  the  lands  as 
are  covered  by  water.  The  court  did  not  determine 
the  title  to  the  islands  in  the  lake,  as  none  of  the  com- 
plainants to  the  suit  are  asserting  any  title  thereto.  J. 
C.  Harris  appealed  from  the  decree  of  the  chancellor 
and  has  assigned  numerous  errora 

The  first  assignment  is  that  the  court  erred  in  hold- 
ing that  Reelfoot  Lake  is  a  public  and  navigable  body 
of  water  in  the  sense  of  the  law  as  well  as  in  fact.  Sec- 
ond. The  court  erred  in  holding  this  lake  is  not  the 
subject  of  private  ownership  and  control,  under  the  laws 
of  Tennessee,  but  that  the  soil  under  the  lake  and  the 
fisheries  therein,  as  well  as  the  right  of  navigation,  and 
all  other  rights,  incidents  of  property,  and  easements 
thereto,  belong  to  the  State,  in  trust  for  the  benefit  of 
the  citizens  thereof. 

It  is  insisted  this  holding  of  the  chancellor  was  erron- 
eous. The  test  of  a  navigable  stream  is  whether,  in  the 
ordinary  state  of  water,  it  has  capacity  and  suitability 
for  the  usual  purposes  of  navigation.    Stuart  v.  Clark's 
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Lessee,  2  Swan,  9,  58  Am.  Dec.,  49.  It  wss  farther  said 
in  that  case:  ^^We  are  aware  of  no  less  exceptionable 
criterion  than  that  to  be  extracted  from  some  of  the 
cases,  namely,  a  river  capable,  in  the  ordinary  state  of 
the  water,  of  navigation,  ascending  and  descending,  by 
sea  vessels ;  that  is,  such  vessels  as  are  employed  in  the 
ordinary  purposes  of  commerce,  whether  foreign  or  in- 
land, and  whether  steam  or  sail  vessels."  Judge  Mo- 
Kinney  in  that  case  said:  ^^The  distinction  between 
the  technical  sense  of  the  term  and  its  common  accep- 
tation is  important  to  be  kept  in  view  in  inquiring  into 
the  respective  rights  of  the  public  and  the  riparian  own- 
ers in  reference  to  the  property  in  the  soil,  as  well  as 
the  use  of  the  water  courses.  .  •  .  If  the  river  be 
a  public,  navigable  stream  in  the  legal  sense,  the  soil 
covered  by  the  water,  as  well  as  the  use  of  the  stream, 
belongs  to  the  public.  But  if  it  be  not  navigable  in  the 
legal  meaning  of  the  term  .  .  .  the  ownership  of 
the  bed  of  the  stream  is  in  the  riparian  proprietor,  but 
the  public  have  an  easement  therein  for  the  purpose  of 
transportation  and  commercial  intercourse.  A  dis- 
tinction is  taken  by  the  common  law  between  streams 
which  in  the  common  acceptation  of  the  term  are  suited 
to  some  purposes  of  navigation  and  small  shallow 
streams  which  are  not  so.  In  respect  to  the  former — 
which,  though  not  navigable  in  the  sense  of  the  law,  are 
yet  of  sufficient  depth  naturally  for  valuable  floatage^ 
as  for  rafts,  flatboats,  and  perhaps  small  vessels  of 
lighter  draught  than  ordinary — while  it  is  settled  that 
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the  right  of  property  in  the  bed  of  the  stream  is  vested 
in  the  riparian  proprietor,  and  in  that  respect  it  is  to 
be  regarded  as  a  private  river,  still  it  is  equally  well 
settled  that  the  public  have  a  right  to  the  free  and*  unin- 
terrupted use  and  enjoyment  of  such  stream  for  all  the 
purposes  of  transportation  and  navigation  to  which  it 
is  naturally  adapted." 

These  principles  were  reaffirmed  by  this  court  in  Hoi- 
hert  V.  E dens,. 5  Lea,  207,  40  Am.  Rep.,  26;  Sigler  r. 
State,  7  Baxt,  493 ;  Goodwin  v.  Thompson,  15  Lea,  209, 
54  Am.  Rep.,  410.  But  it  was  held  by  this  court  in 
Irwin  V.  Brovm,  3  Shannon's  Cas.,  310,  that  a  stream 
which  is  not  of  sufficient  depth  naturally  for  valuable 
floatage,  such  as  rafts,  flatboats,  and  small  boats  of  lighter 
draught  than  ordinary,  is  not  navigable  in  either  a 
strict  legal  sense  or  ordinary  sense.  Hence  it  was  held 
that  capacity  to  float  a  saw  log  in  Hind's  creek  to  a 
river  was  not  a  test  of  the  navigability  of  said  creek. 
To  the  same  effect  is  Allison  v.  Davidson,  39  S.  W.,  905, 
decided  by  the  court  of  chancery  appeals,  and  affirmed  by 
this  court.  It  was  held  in  Goodwin  v.  Thompson,  15 
Lea,  209,  54  Am.  Rep.,  410,  that,  if  a  stream  is  naviga- 
ble in  a  legal  sense,  the  title  to  the  soil  under  the  water 
is  in  the  State,  in  trust  for  the  public,  and  individuals 
setting  up  a  claim  thereto  must  be  able  to  show  an  ex- 
press grant  by  an  act  of  the  legislature;  and  that  the  ti- 
tle to  the  soil  under  such  streams  was  not  intended  to 
be  secured  by  individuals  under  our  general  land  laws. 
With  these  definitions  and  principles  in  view,  we  pro- 
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ceed  to  inquire  if  the  facts  disclosed  in  this  record  es- 
tablish that  Reelfoot  Lake  is  a  navigable  body  of  water 
in  the  l^al  sense,  as  held  by  the  chancellor.  The  fol- 
lowing diagram  is  shown  to  be  an  accurate  repres^ta- 
tiou  of  the  shape  of  the  lake,  its  basins,  boundaries,  trib- 
utaries, etc.,  and  will  serve  to  illustrate  the  bearing  of 
the  facts  established  by  the  evidence: 


nCNTucny 
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The  origin,  history,  and  description  of  the  lake  ifi 
given  in  the  following  extract,  which  we  take  from  the 
very  able  and  learned  opinion  of  Judge  W.  H.  Swiggart, 
viz.: 

"The  proof  shows  that  Reelfoot  Lake  is  a  large  body 
of  water,  lying  in  the  northwest  corner  of  the  State  of 
Tennessee,  in  both  Obion  and  Lake  counties,  mainly,  a 
small  portion  of  it,  consisting  of  one  thousand  acres, 
or  more,  being  in  the  State  of  Kentucky;  that  portion 
in  Kentucky  being  certain  arms  or  pockets  of  the  main 
laka  The  lake  covers  about  25,000  or  30,000  acres  of 
submerged  land,  not  including  the  arms  or  pockets, 
which  cover  several  hundred  more.  It  is  about  15  or 
20  miles  long,  and  from  2  to  7  miles  wide,  being  of  ir- 
regular shape.  It  has  several  islands  in  it,  w^hich  to- 
gether cover  about  1,500  acres.  There  are  also  two 
large  promontories  or  points  of  land  extending  into  the 
lake,  which  are  sometimes  called  islands,  to  wit,  Grassj* 
Point,  on  the  eastern  shore,  and  Horse  Island  (so  call- 
ed ) ,  on  the  western  shora  The  head  of  the  lake  is  at 
the  north,  near  the  Tennessee  and  Kentucky  line,  and 
only  about  three  miles  from  the  Mississippi  river.  Its 
course  is  to  the  south  and  somewhat  west;  and,  after 
passing  round  Madrid  Bend,  the  river  comes  back  to 
within  two  and  one-half  or  three  miles  of  the  western 
shore  of  the  lake  at  Tiptonville,  the  county  seat  of  Lake 
county. 

''The  natural  outlets  of  the  lake  are  at  its  southern 
end,  and  consists  of  sloughs  and  bayous,  sometimeB 
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called  the  'Scatters'  or  'Narrows'  of  the  lake.  These 
cany  its  waters  on  south  into  and  through  other 
smaller  basins  or  lakes,  and  on  through  other  sloughs 
and  bayous  into  the  Obion  river,  at  a  distance  of  about 
fifteen  miles  from  the  main  body  of  the  lake,  and  thence 
through  that  river  into  the  Mississippi  river.  This 
lake  was  formed  by  the  earthquake  or  series  of  earth- 
quakes which  occurred  in  the  winter  of  1811  and  1812^ 
and  which  were  known  to  have  seriously  affected  that 
portion  of  the  country  near  the  old  Spanish  town  of 
New  Madrid,  just  across  the  Mississippi  river  in  the 
State  of  Missouri.  At  that  date  it  was  a  forest  of  wild 
land,  covered  with  timber. 

''The  small  streams  called  'Beelfoot  River'  and 
'Bayou  De  Chein,'  passed  through  the  territory  now 
composing  the  basin  of  the  lake,  and  came  together  at  a 
point  now  in  the  lake  towards  its  eastern  and  southern 
shore,  perhaps  three-quarters  of  a  mile  from  its  eastern 
bank  at  the  village  of  Samberg.  Reelfoot  river  enters 
the  lake  on  its  eastern  shore,  towards  the  northern  end, 
and  Bayou  De  Chein  enters  the  lake  near  its  extreme 
northeastern  corner,  and  bears  to  the  southwest,  and 
then  back  across  the  lake  towards  the  eastern  side,  where 
it  empties  into  Reelfoot  river.  The  course  of  Reelfoot 
river  is  along  nearer  the  eastern  bank,  towards  the 
south,  at  the  point  of  confluence  above  mentioned.  From 
this  point  the  river  bears  on  south  and  west  to  the  west- 
em  edge  at  a  point  near  Campbell's  store  called  'Blue 
Bank  Bayou,'  where  the  old  channel  leaves  the  lake,  and 
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goes  on  westward  towards  the  Mississippi  river,  not  be- 
ing at  this  date,  nor  since  the  formation  of  the  lake,  a 
running  stream.  There  are  other  smaller  streams  which 
flowed  across  said  lake,  or  into  it,  and  whose  waters 
empty  into  the  lake  still.  The  channel  of  these  streams, 
Reelfoot  river  and  Bayou  De  Chein,  are  still  traceable 
through  the  waters  of  the  lake,  the  waters  being  deeper 
than  at  other  points,  as  a  rule,  and  the  beds  being  freer 
from  stumps  and  logs  than  other  places. 

"It  is  not  shown  directly  the  length  of  these  streams 
in  the  lake,  but  inferentially,  I  should  think,  from  the 
proof,  that  the  Reelfoot  channel  is  twenty  or  thirty 
miles  and  the  Bayou  De  Chein  is  twelve  or  fifteen  miles 
in  the  lake,  following  their  courses.  The  lake  is  now 
from  two  feet  to  eighteen  feet  deep,  the  depth  varying 
at  different  places.  There  are  many  places  near  the 
shores  where  the  water  is  only  a  few  inches  in  depth. 
But  in  the  channels  of  these  water  courses  (as  they  for- 
merly existed)  the  average  depth  of  the  water  is  from 
four  to  ten  feet,  in  many  places  deeper,  and  in  one  or 
two  places  not  so  deep,  especijally  at  Brewer's  Bar, 
which  has  formed  across  Bayou  De  Chein,  in  the  npper 
part  of  the  lake.  In  many  other  places  there  are  deep, 
open  basins,  comparatively  clear  of  stumps  and  logs, 
and  where  the  water  is  from  twelve  to  twenty  feet  deep. 

"There  are  many  logs  and  trees  and  stumps  in  said 
lake,  being  dead  cypress  mainly.  Many  of  the  trees 
which  stood  in  it  when  the  land  was  first  submerged 
have  fallen,  and  the  logs  lie  on  the  bottom  or  in  the 
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water.  Many  of  them  have  rotted  off  at  the  water's 
edge,  and  the  stumps  still  stand,  some  of  them  hidden 
by  the  water,  and  others  above  the  water.  Many  of  the 
logs  have  been  washed  out  and  drifted  to  the  southern 
end,  and  filled  up  Broad  Slough,  one  of  the  outlets  of  the 
lake.  The  extent  and  depth  given  above  of  the  lake  are 
what  I  think  the  proof  shows  it  to  be  at  ordinary  low 
water,  when  it  is  in  its  ordinary  and  natural  condition. 
The  lake  is  fed  by  the  streams  I  have  referred  to, 
and  by  Indian  creek,  and  by  many  springs  which  flow 
into  it  from  the  chain  of  bluffs  along  its  entire  eastern 
shore.  Indian  creek  and  Reelfoot  river  and  many 
of  the  springs  are  perennial;  others  go  dry  in 
summer;  and  it  is  a  disputed  question  whether 
Beelf oot  river  does  or  not  flow  all  the  year  round.  But 
the  proof  is  that  it  flows  substantially  all  the  year.  If 
it  has  ever  ceased  to  do  so,  it  is  only  rarely,  and  when 
the  season  is  unusually  dry,  and  for  only  a  short  time. 

"The  lake  is  subject  to  overflows  from  the  Mississippi 
river.  The  ground  between  the  river  and  the  head  of 
the  lake  is  low,  and  in  great  rises  in  that  river  its  wa- 
ters overflow  all  the  country  round,  and  fill  up  the  lake 
to  the  depth  of  ten  or  twelve  feet  above  its  ordinary 
stages.  This  occurs  generally  once  a  year,  but  not  al- 
ways. After  such  flood  it  gradually  runs  down  to  its 
normal  condition,  the  water  remaining  higher  than  is 
usual  until  summer,  or  late  spring.  The  water,  except 
when  flooded  by  such  overflows  from  the  Mississippi, 
is  clear  and  comparatively  pure.    It  is  transparent     It 
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is  wholesome,  and  is  used  by  the  i>eople  for  drinking^ 
cooking,  watering  stock,  etc.  The  lake  is  also  supplied 
with  an  abundance  of  the  finest  species  of  fresh-water 
fish,  which  are  taken  in  great  quantities  for  food,  and 
many  of  which  are  shipped  to  the  various  markets  and 
sold ;  there  being,  perhaps,  according  to  the  proof,  four 
hundred  or  five  hundred  men  and  their  families  who  are 
making  their  living  by  fishing  in  this  lake.  It  is  claimed 
by  one  witness  that  the  fishing  done  amounts  to  per- 
haps f 200,000  per  year.  However  this  may  be,  it  is 
shown  that  quite  an  extensive  business  of  this  sort  is 
carried  on.  This  fishing  is  done  in  various  ways,  nets 
and  seines,  as  well  as  hooks  and  lines,  being  used ;  and 
the  fish  are  taken  out  in  skiffs,  generally,  and  carried  to 
shore,  where  docks  have  been  built  and  maintained  to 
receive  them. 

^^It  is  also  shown,  and  not  denied,  that  said  lake  has 
for  a  long  time  been  a  famous  and  favorite  resort  for 
sportsmen  for  hunting  wild  fowls  and  for  fishing  there- 
on. It  is  shown  also  by  a  preponderance  of  the  evidence 
that  the  lake  is  gradually  filling  up  at  some  places,  es- 
pecially at  the  mouth  of  Reel  foot  river,  and  at  the 
mouth  of  Indian  creek,  and  at  certain  points  along  the 
western  shore,  as  the  result,  perhaps,  of  sediment 
washed  into  it  by  the  waters  of  these  streams  and  by 
the  overflows  from  the  Mississippi.  But  while  it  is  as- 
serted by  some  witnesses  that  the  lake  has  filled  up  sev- 
eral feet  generally,  and  does  not  cover  so  much  land  now 
as  formerly  by  perhaps  one-fourth  or  one-fifth,  I  do  not 
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think  the  proof  as  a  whole  sustains  the  contention.  The 
recession  of  the  waters  seems  to  have  been  greater  on  the 
Lake  county  shore,  and  even  there  I  do  not  find  that  it 
has  receded  more  than  one  hundred  yards,  or  about  that, 
in  the  places  of  greatest  recession,  and  in  other  places 
on  that  shore  it  has  receded  only  a  few  yards  and  in  still 
others  none.  While  on  the  east  bank  there  appears  to 
be  some  land  formed  by  accretion  at  the  mouth  of  Reel- 
foot  river  and  at  the  mouth  of  Indian  cre^,  the  proof 
•does  not  show  the  exact  amount  of  such  accretions  or 
derelictions  at  these  places ;  and  at  other  places  on  the 
■eastern  shore  there  is  no  such  definite  proof  on  the  sub- 
ject as  will  warrant  the  court  in  holding  that  the  waters 
have  permanently  receded,  leaving  relicted  land  or  ac- 
cretions upon  the  former  banks.  Indian  creek  empties 
into  the  lake  from  the  eastern  shore  at  the  village  of 
Samberg,  formerly  called  *  Wheeling,'  or  just  north 
thereof. 

"The  proof  shows  that  the  lands  north  and  west  of 
this  lake,  and  south  and  also  east  for  a  short  distance  out 
to  the  bluffs  which  run  along  this  shore  all  overflow  from 
the  Mississippi  to  the  depth  of  5  to  15  feet;  that  said 
lands  in  Lake  county,  and  in  Kentucky,  and  at  the  Nar- 
rows, and  many  on  the  east  are  still  in  the  woods  and 
unimproved.  But  along  the  eastern  shore,  and  espec- 
ially where  complainants  claim  land,  the  lands  fronting 
on  the  lake  are  cleared  and  in  cultivation.  Many  of 
these  have  been  so  for  a  great  number  of  years.  There 
is  no  perceptible  current  in  said  lake,  except  at  times 
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when  it  is  flooded  from  the  river,  although  there  is  a 
constant  flow  of  water  into  and  out  of  the  lake;  but  the 
quantity  is  not  sufficient,  ordinarily,  to  cause  any  ap- 
parent current  in  the  lake,  not  even  in  the  channels 
aforesaid.  The  waters  are  not  stagnant,  but  are  kept 
pure  and  clear  by  the  winds  and  other  natural  causes. 
In  the  shallow  places  there  is  a  growth  of  cut  gras% 
waukapins  [mancopins  or  yoncopins],  and  other  yege- 
tation  natural  to  wet  lands  in  this  climate.  In  extreme 
low  water  the  land  in  the  arms  and  pockets  and  around 
the  shores  in  shallow  places  becomes  dry,  the  water 
temporarily  leaving  such  places  exposed. 

'^It  will  be  seen  from  these  statements  of  the  plead- 
ings and  this  summary  of  the  physical  facts  concern- 
ing this  lake,  that  the  principal  question  to  be  decided 
is  whether  the  lake  is  a  public  navigable  body  of  water 
which  belongs  to  the  State  for  the  use  of  the  people,  in- 
eluding  the  title  of  the  soil,  and  the  fisheries  appertain- 
ing to  it,  as  well  as  the  right  of  navigation ;  or  whether, 
if  not  so,  then  it  is  navigable  in  such  qualified  sense  as 
to  give  the  public  an  easement  in  it  for  the  purposes  of 
navigation  and  commercial  intercourse  only,  while  the 
soil  under  its  waters  and  fisheries  are  the  property  of 
the  riparian  owners  or  others  to  whom  it  may  be  granted 
by  the  State;  and,  if  the  latter  be  its  legal  status^  then 
whether  tlie  complainants  are  in  fact  riparian  owners 
on  its  shores  and  banks,  and  the  extent  of  their  titles 
and  rights  in  the  lake  as  to  the  soil  under  it  and  the  wa- 
ters and  fisheries  therein,  and  whether  the  defendant 


3  Gates]  ADDENDUM.  687 


Webster  v.  Harris. 


Harris  has  acquired  the  sole  proprietary  rights  in  the 
soil  under  the  water  and  in  the  fisheries  thereof." 

With  this  admirable  statement  of  the  case  made  by 
the  learned  chancellor,  we  proceed  to  inquire  whether, 
upon  the  facts  found  in  the  record,  Reelfoot  Lake  is  a 
navigable  stream  in  the  legal,  technical  sense  of  the 
term;  for,  unless  it  is  navigable  in  that  sense,  the  soil 
under  the  water  was  subject  to  grant  under  the  general 
land  laws  of  the  State,  and  the  title,  with  the  right  of 
fisheries,  etc.,  would  vest  in  the  riparian  owners  or  other 
proprietors. 

As  already  stated,  Beelfoot  Lake,  to  be  navigable  in 
the  legal,  technical  sense,  must  be  capable,  in  the, 
ordinary  stage  of  the  water,  of  being  navigated  by  such 
vessels  as  are  usually  employed  for  purposes  of  com- 
merce, whether  foreign  or  inland,  and  whether  steam  or 
sail  vessels.  Photographs  of  different  views  of  the  lake 
accompany  the  record,  which  we  regret  cannot  be 
incorporated  in  this  opinion,  since  they  give  a  very  ac- 
curate representation  of  the  obstructions  to  navigation 
which  abound  in  this  lake,  as  shown  by  the  record. 
Many  of  these  views  impress  us  in  the  same  manner  as 
several  witnesses  were  impressed  by  their  first  sight  of 
the  lake. 

One  says,  "When  I  first  saw  the  lake,  it  just  reminded 
me  of  the  masts  of  a  ship  in-going  into  harbor, — the 
dead  trees  standing  up  there.''  Another  states:  "The 
first  time  I  ever  saw  it,  it  looked  like  a  great  deadening, 
covered  with  timber,  and  ov^^flowed  with  water."    An^ 
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other  witness  testifies :  ^^The  lake  has  large  trees  in  it, 
making  it  look  like  standing  water  among  timber."  Still 
another  states  that  ^^the  lake  is  full  of  trees,  snags, 
stumps,  and  logs  in  the  deepest  water,  and  in  the  more 
shallow  is  covered  with  moss  and  water  lilies,  with  the 
exception  of  a  few  basins,  which  I  do  not  think  connect" 
Another  says:  '^The  general  appearance  is  ugly,  un- 
sightly, and  rugged.  The  water  part  is  covered  with 
dead  cypress  trees,  snags,  and  stumps  of  very  irregular 
height,  size,  and  shape,  besides  logs — ^black  walnut,  gum, 
oak,  and  willow — ^peeping  up  above  and  under  the 
surface  of  the  water.*' 

Another  witness  states  that:  ''There  are  stumps, 
trees,  and  logs  in  the  lake  from  one  end  to  the  other. 
Some  places  they  are  yerj  thick,  and  in  others  not  so 
thick.  There  are  dead  trees  standing  in  the  water,  some 
high  and  some  low,  some  lai^e  and  some  small.  They 
range  from  one  foot  to  six  feet  high,  and  the  trees  from 
twenty  to  forty  feet  high,  and  the  snags  about  the  same. 
In  the  bottom  of  the  lake  there  are  many  logs  and  limbs, 
some  places  thick  and  some  places  thin.  You  cannot 
cross  from  the  west  to  the  east  side  without  going  by  the 
south  end  of  Oreen  Island.  A  loaded  skiff  going  from 
west  side  of  the  lake  at  White's  Landing  to  Samberg 
would  have  to  pass  around  south  end  of  Oreen  Island, 
and  also  south  end  of  Willow  Bar." 

Complainants  introduced  expert  testimony  to  show 
that  said  lake  is  navigable,  but  the  result  of  this  testi- 
mony is  that,  so  far  as  the  volume  of  water  is  concerned, 
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there  is  sufficient  for  any  kind  of  navigation^  but  tliat  it 
will  be  necessary  to  remove  the  trees,  logs,  stumps, 
snags,  and  other  impediments.  They  think  this  practi- 
cable, since  such  obstructions  were  removed  from  the 
float  road  built  by  the  Keystone  Milling  Company.  It 
is  also  suggested  that  in  all  navigable  streams  there  are 
obstructions,  and  that  dredgeboats  and  snagboats  are 
constantly  engaged  in  removing  such  impediments  to 
navigation,  and  that  large  appropriations  are  made  by 
congress  and  some  of  the  State  legislatures  for  this  pur- 

IK)SO. 

We  have  examined  with  much  care  the  evidence  sub- 
mi  ttinl  by  each  side  on  the  subject  of  the  navigability  of 
this  lake.  A  review  of  the  testimony  in  the  record  has 
convinced  us  that  Reel  foot  Lake,  on  account  of  the  natu- 
ral obstructions  that  everywhere  abound  over  and  under 
its  water,  in  the  way  of  trees,  stumps,  logs,  snags,  etc., 
and  for  want  of  proper  channels,  is  not  a  navigable  body 
of  water  in  a  legal  sense. 

It  is  practically  conceded  by  the  chancellor  that  the 
lake  in  its  present  condition  is  not  navigable  in  a  l^al 
srnse.  On  this  point  he  stated,  viz. :  "I  think  it  is  not 
to  be  held  that  because  navigation  of  such  waters  would 
1m?  attended  with  difficulty  and  danger,  or  even  is  made 
wholly  impracticable  on  account  of  such  obstructions, 
that,  therefore,  such  waters  become  on  that  account  non- 
uavigable  waters,  if  there  is  in  fact  sufficient  volume  of 
water  for  useful  navigation,  and  it  can  be  made  available 
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to  the  public  by  a  reasonable  expenditure  in  cleaning;  out 
the  obstructions." 

Again,  he  says :  '^I  do  not  find  any  authority  holding, 
if  navigation  is  impracticable  on  account  of  such  ob- 
structions as  logs,  timbers,  and  the  like,  that  such 
waters  are  not  to  be  regarded  as  navigable;  but  if  the 
navigation  is  impracticable  on  account  of  the  natural 
condition  of  the  river  bed, — ^as  where  it  is  full  of  rocks, 
or  other  substances,  composing  the  bed  of  the  river,  so 
that  it  cannot  be  navigated  without  making  a  channel, 
— then  in  such  cases  it  would  not  be  navigable  in  a  legal 
sense.  But,"  continues  the  court,  "i^  is  a  matter  of 
common  knowledge  that  obstructions  such  as  snags, 
logs,  drifts,  fallen  logs,  and  recently  formed  sand  bars 
have  to  be,  and  constantly  are,  removed  from  the  beds  of 
nearly  or  quite  all  of  the  navigable  rivers  of  the 
country." 

Again,  in  concluding  his  opinion,  the  court  says,  viz. : 
"I  have  felt  no  doubt  as  to  the  capacity  and  volume  of 
water  in  the  lake  to  carry  useful  boats,  such  as  are  often 
used  in  carrying  freight  aiid  passengers  on  the  smaller 
navigable  rivers.  The  fact  which  seems  to  make  the  I 
question  more  difficult  of  solution  than  it  would  other- 
wise be  is  the  obstruction  by  trees,  stumps,  and  1(^  now 
in  the  water  of  the  lake.  If,  under  the  law,  the  court 
must  find  that  the  water,  to  be  navigable  in  its  natural 
stage,  must  be  capable  of  navigation  with  all  the  ob- 
structions in  it  which  have  filled  it  up  as  the  result  of 
years  of  accumulation,  then  there  would  be  ground  for 
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serious  debate  in  this  case;  but  I  think  the  rule  should 
be  as  I  have  indicated  above  on  this  point." 

If,  as  stated  by  the  chancellor^  the  obstructions  to 
^  navigation  in  this  lake  were  of  such  a  character  as  that 
they  could  be  removed  by  a  reasonable  expenditure  of 
money,  there  would  be  much  plausibility  in  the  reason- 
ing of  the  court.  But  we  agree  with  counsel  for  defend- 
ant ^^that  to  undertake  to  clean  or  clear  out  the  trees, 
stumps,  snags,  logs,  and  other  obstructions  in  the  way 
of  navigation  in  this  lake;  to  straighten,  widen,  and 
make  deeper  its  channels;  to  prepare  landings  for  the 
boats,  and  do  all  other  necessary  work  in  it,  in  order  to 
make  it  navigable, — ^would  take  an  immense  amount  of 
money;  more  than  any  individual  or  association  of  in- 
dividuals, could  or  would  command  for  such  purposes; 
more  than  the  State  of  Tennessee  could  afford  or  would 
expend.  None  but  the  federal  government  is  capable  of 
undertaking  such  a  vast  enterprise.  Lying  wholly 
within  this  State,  and  having  no  navigable  connections 
outside  of  this  State,  congress  would  have  no  jurisdic- 
tion or  authority  to  undertake  it  or  to  authorize  it 
Then  the  making  of  this  lake  navigable  by  artificial 
means  is  out  of  the  question."  Moreover,  the  crucial 
question  is  whether  the  Icke  is  now  navigable  in  a  legal 
sense;  not  whether  it  is  possible  to  be  made  so  by  artifi- 
cial means,  and  a  vast  expenditure  of  money,  at  some 
remote  period  of  the  future. 

In  the  case  of  Gaston  v.  Mace  (W.  Va.),  10  S.  E.,  60, 
6  L.  R.  A.,  396-399,  25  Am.  St.  Rep.,  SIS,  the  doctrine 
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of  the  2  Swan  caso  is  quoted  approvingly,  and  this  lan- 
iruagc  used  in  refei'ence  to  water  courses  navigable  in 
the  common  acceptation  of  the  term :  "It  wiU  be  ob- 
served from  its  definition  that  whether  a  fresh- water 
stream  be  or  be  not  navigable  is  a  question  of  fact,  and, 
as  such,  those  who  claim  such  nontidal  streams  to  be 
navigable,  have  on  them  the  burden  of  proving  that  such 
streams  are  in  fact  navigable  for  boats  or  lighters,  and 
susceptible  for  valuable  use  for  commercial  purposes, 
in  the  natural  state*  unaided  bv  artificial  means  or  de- 


vi(*<*s/' 


Again,  on  page  399,  5  L.  R.  A.,  page  65,  10  S.  E.,  26 
Am.  St  Kep.,  848,  the  learned  judge  says:  "The  true 
test,  therefore,  to  be  applied  in  such  cases,  is  whether  a 
stream  is  inherently  in  its  nature  capable  of  being  used 
for  the  purpose  of  commerce,"  etc.  In  determining  the 
natural  capacity  of  a  bmly  of  water  for  navigable  pur- 
]>oses,  whether  navigable  in  law  or  in  the  ordinary  sense, 
the  extent  to  which  it  is  used  for  purposes  of  navigation 
should  be  looked  to,  ixnd  this  affords  the  strangest  evi- 
dence as  to  its  navigability  or  nonnavigability  in  either 
sfmse.  Olive  v.  ^tate  (Ala.),  5  South.,  653,  4  L.  R.  A., 
JV'^^^l ;  Gould,  Waters,  section  43.  There  must  be  scnne 
coiinnerce  iuid  navigation  upon  it  which  is  essentially 
valuable.  Suanson  v.  Boom  Co.  (Minn.),  44  N.  W., 
1KS6,  7  L.  K.  A.,  674.  Its  connection,  or  want  of  connec- 
tion, with  other  navigable  bodies  of  water  is  a  strong 
circumstance  to  be  looked  to  in  order  to  determine  the 
navijrabilitv   or   nonnav«iirnbilitv  of  a  bodv  of   water. 
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Gould,  Waters,  sections  82a,  83;  Club  v.  Wade  (Wis.), 
76  N.  W.,  273,  42  L.  K.  A.,  305-330.  That  cannot  be 
considered  a  navigable  river  the  natural  obstructions 
of  which  prevent  the  passage  of  boats  of  any  description. 
Cotes  V.  Wadiington,  10  Am.  Dec.,  699. 

The  navigability  of  a  water  course  does  not  depend 
upon  its  susceptibility  of  being  improved  by  high  engi- 
neering skill  so  as  to  be  navigable,  but  ujion  its  natural 
capacity  and  character,  rather  than  the  condition  of  its 
channel  after  it  is  cleaned  out,  deepened,  or  widened. 
U.  8.  V.  Rio  Orande  Dam  &  Irrigation  Co,  (N.  M.),  51 
I^ac,  674.  "A  distinction  is  taken  between  obstructions 
that  nature  has  placed  in  the  water  courses  and  those 
which  have  been  put  there  by  other  agencies.  If  the 
obstructions  are  naturally  there,  and  have  been  there 
all  the  time^  and  they  render  it  unfit  for  use  as  a  public 
highway,  then  it  is  not  a  navigable  stream,  though  man, 
by  his  skiU  and  means,  may  remove  them,  and  make  it 
fit  for  navigation.  If  the  obstructions  have  been  placed 
in  the  stream  by  other  agencies  than  nature  then  they 
may  be  removed  so  as  to  make  it  navigable." 

The  following  summary  of  the  facts  on  this  subjectt  we 
quote  with  approval  from  the  brief  of  counsel  for  de- 
fendant, viz.:  "Is  Reelfoot  Lake  now,  or  was  it  ever 
in  its  natural  state  or  condition,  unaided  by  artificial 
means  or  the  help  of  man,  inherently  capable  of  being 
navigated  by  steamboats  or  such  large  flatboats  as  ai*e 
ordinarily  used  on  the  large  rivers  and  lakes?  Could 
steamboats  in  size  like  seagoing  vessels  navigate  Reel- 
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foot  Lake  T  In  its  natural  state  or  condition  it  is  and 
lias  always  been  full  of  trees  and  logs,  planted  there  by 
nature.  It  has  no  current;  is  shallow  in  its  ordinary 
triage  of  water ;  has  no  banks,  and  only  a  very  doubtful 
<*hannel,  whose  depth  and  width  are  equally  as  doubtful 
and  uncertain,  and  which  channel  is  from  100  feet  to  a 
half  mile  from  the  water *s  edge;  no  outlet  or  inlet;  no 
water  connection  with  other  navigable  water  courses; 
with  no  way  by  which  to  get  such  boats  in  or  out  of  it; 
with  stumps,  and  in  places  trees,  in  the  channels;  and 
grass,  lilies,  and  yoncopins  growing  in  all  the  shallow 
places;  with  no  connection  between  the  deep  ba- 
sins, which  are  all  surrounded  by  stumps  and 
trees  put  there  by  nature ;  the  lake  filling  up 
year  to  year;  logs  lying  all  over  it  and  in  it; 
snags  sticking  up  everywhere,  and  many  of  them 
hidden  beneath  the  water;  with  the  admitted  fact 
that  a  steamboat  with  any  tonnage  was  never  on  it,  and 
only  one  steam  tug,  and  two  or  three  light,  small  flat- 
boats  ;  with  the  fact  that  it  has  never  been  used  for  nayi- 
gation  purposes  with  anything  except  skiffs,  canoes, 
dugouts,  and  batteaux.  Now,  with  these  conditions  ex- 
isting, most  of  which  are  natural,  can  it  be  said  or 
argued  that  the  lake  is  suited  or  fitted  for  navigation 
with  such  boats  as  are  described  by  Judge  McKinnej, 
or  with  boats  of  like  size  and  tonnage?  It  does  se^n 
evident  that  this  lake  is  not  navigable  in  law,  and  can 
never  be." 

But  while  this  is  true,  it  is  as  equally  clear  from  the 
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eyidence  that  this  lake  is  suitable  and  of  sufficient  depth 
naturally  for  valuable  floatage,  as  for  rafts>  flatboats, 
and  perhaps  small  vessels  of  lighter  draught  than  ordi- 
nary, and  in  this  view  the  lake  is  navigable  in  the  com- 
mon acceptation  of  the  term.  It  must  follow  from  this 
view  of  the  case  that  the  land  covered  by  the  water  was 
subject  to  grant,  and  the  title  to  the  lake  is  not  in  the 
State  for  the  use  of  the  public  but  in  the  several  grantees 
and  riparian  owners ;  while,  as  already  seen  from  the  au- 
thorities, the  public  still  has  an  easement  in  such  a  body 
of  water  for  commercial  intercourse  and  transportation. 

We  will  next  inquire  as  to  the  title  of  complainants 
who  are  riparian  owners  in  this  lake,  and  especially 
whether  their  titles  are  limited  to  low-water  mark,  or 
extend  ^^usque  ad  medium  filum  aquae/'  and  what  rights 
are  incident  to  their  titles  as  riparian  owners.  Com- 
plainants deraign  their  titles  by  connected  mesne  con- 
veyances to  two  grants  issued  by  the  State  of  North  Car- 
olina July  10,  1788,  to  George  Doherty,  viz.,  grant  No. 
51,  for  4,000  acres,  and  grant  No.  35,  for  3,000  acres. 
<^>)mplainants  Webster  and  Shaw  show  that  the  lands 
claimed  by  them  are  within  the  bounds  of  grant  No.  35, 
while  the  lands  of  complainants  Wade  and  Moore  are 
embraced  within  the  bounds  of  grant  No.  51. 

It  is  shown  in  proof  that  its  northwest  corner,  as  well 
as  a  large  portion  of  grant  No.  51  are  in  the  lake,  while 
the  whole  of  grant  35,  excepting  375  acres,  is  also  in  the 
lake.  Complainants  also  introduce  in  evidence  grant 
No.  98,  for  3,000  acres,  and  grant  No.  l6l,  for  2,000 
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ajcreSy  issikhI  by  the  State  of  North  Carolina  to  <reor«r<* 
Doherty,  July  10,  1788.  It  is  shown  by  the  proof  that 
grant  No.  161  lies  entirely  under  the  waters  of  said  lake, 
and  that  more  than  one-half  of  grant  98  is  likewis<*  un- 
der the  waters  of  the  lake.  While  complainants  do  not 
claim  under  the  last  two  grants,  they  are  introduced  for 
the  purpose  of  showing  an  outstanding  title  in  third  par- 
ties to  certain  lands  claimed  by  defendant  Harris.  Ex- 
(•eptions  were  taken  in  the  court  below  to  the  iutroihu - 
tion  of  any  of  the  Doherty  grants  for  want  of  prop*T 
certification,  and  because  improperly  issueil,  and  bi*- 
cause  all  claims  under  them  have  long  since  Ix^en  aban- 
doned. The  chancellor  overruled  all  of  these  exceptions, 
and,  without  stopping  to  review  his  action  at  this  point, 
it  suffices  to  say  that  we  find  no  error  in  his  ruling.  It 
will  be  remembered  that  these  grants  were  issued  by  the 
State  of  North  Carolina  in  1788,  while  the  lands  were 
not  submerged  by  water  until  1811,  when  Reel  foot  J>ake 
wa-s  formed  by  a  series  of  earthquakes  occurring  in  that 
year.  The  chancellor  correctly  found  that  the  entire 
:i,000  acres  held  under  grant  161,  and  the  greater  jjart 
of  the  3,000  acres  held  under  grant  98,  and  several  hun- 
dred of  the  4,000  acres  held  under  grant  51,  and  nearly 
all  of  the  3,000  acres  held  under  grant  35  are  under  tht» 
waters  of  the  lake. 

It  is  shown  that  as  to  grant  No.  35  the  defendant  Har- 
ris claims  title  under  a  deed  made  bj'  J.  G.  Smitli,  execu- 
tor of  H.  H.  Crockett,  to  Wells  and  Cochran,  and  that 
so  much  of  grant  No.  51  as  is  under  the  lake  the  defend- 
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ant  Harris  also  claims  under  a  deed  made  to  liim  since 
this  snit  was  begun,  June  21,  1900,  by  J.  G.  Smith  as 
(^xecutor  of  H.  H.  Crockett  We  agree  with  ihe  chan- 
ceUor  that  complainants  Webster,  Shaw,  Wade,  and 
Moore  have  deraigned  title  to  these  lands  by  mesne  con- 
nected conveyances  to  the  Doherty  grants  issued  by  the 
State  of  North  Carolina,  and,  in  addition,  have  shown 
actual  adverse  possession  to  the  granteil  lands  for  more 
than  20  yeai's.  It  is  thus  shown  that  they  have  estab- 
lishfHl  an  indefeasible  title  to  the  lands  embraced  within 
their  deeds  and  possession.  Hence  it  is  clear  that  these 
particular  lands  cannot  be  the  prop(*rty  of  the  defendant 
Harris,  as  claimed  by  him  in  his  cross  bill. 

Two  other  grants  introduced  by  complainants  must 
be  mentioned :  Fii-st,  grant  No.  4,436,  dated  Decemb(>r, 
1839,  issued  by  the  State  of  Tennessee  to  Charles  Nix 
for  70  acres,  lying  just  north  of  grant  No.  51,  and  abut- 
ting on  the  lake.  This  grant  calls  for  a  tree  on  the  bank* 
of  the  lake,  running  thence  to  another  tree  on  the  bank 
of  the  lake  at  Tanner's  northwest  corner.  The  Tanner 
grant,  No.  4,404,  is  also  introduced,  embracing  102 
acres,  dated  December,  1839,  and  calling  for  the  Nix 
grant  at  its  northwest  corner.  It  appears  that  the  land 
covered  by  complainant  Mitchell's  deed  also  includes  the 
Nix  grant.  Complainants  also  introduce  in  evidence  a 
deed  from  K.  Eaynor  and  wife  and  Jas.  Robertson  and 
Jno.  Crockett  dated  November  1,  1851,  covering  grant 
No.  51,  to  Geo.  Doherty,  calling  for  a  stake  in  the  lake 
at  its  northwest  comer.     A  deed  from  K.  llaynor  and 
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wife  to  Crockett,  dated  February,  1872,  and  embracing 
the  same  land,  was  also  introduced;  also  a  deed  from 
Ja&  Robertson  to  Crockett,  dated  August,  1854,  and 
conveying  all  the  former's  interest  in  said  tract  grant 
No.  51. 

While  no  conv^ance  from  Geo.  Doherly  appears  in 
evidence,  yet  complainants  deraign  title  by  connected 
conveyances  from  Robertson  and  Crockett,  and  show 
actual  adverse  possession  of  these  lands  with  inclosures 
for  more  than  seven  years  under  such  assurances  of  title 
as  establish  their  titles  under  the  statute  of  limitations, 
as  found  by  the  chancellor.  Complainants  Ward,  Deal, 
Mitchell,  and  Powell  also  establish  their  titles  by  the 
name  deraignment  and  character  of  possession.  It  far- 
ther appears  that  all  the  deeds  and  muniments  of  title 
under  which  the  complainants  claim  call  for  the  lake  at 
low-water  mark  as  the  western  boundry  of  their  several 
tracts.  The  law  of  this  State  is  that,  if  the  stream  is 
legally  and  technically  navigable,  the  soil  under  the 
water  and  the  use  of  the  stream  belong  to  the  public. 
Ooodmn  v.  Thompson,  15  Lea,  209,  54  Am.  Rep.,  410. 
If,  however,  the  stream  be  only  navigable  in  the  ordinary 
sense,  the  soil  under  the  water  belongs  to  the  riparian 
owner,  but  the  public  has  an  easement  in  the  stream  for 
the  purposes  of  transportation  and  commerce.  HoCbert 
V.  Edens,  5  Lea,  207,  40  Am.  Rep.,  26.  If  such  stream 
be  the  boundary  of  lands,  the  title  extends  to  the  thread 
or  center  of  the  stream  of  common  right  or  by  conBtnic- 
tion  of  law.     Id.    This  is  true  unless  there  is  an  inten- 
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tion  clearly  expressed  in  the  deed  or  grant  excluding 
the  intermediate  space  between  the  edges  or  bank  of  the 
stream  and  its  thread.  3  Washb.  Real  Prop.,  p.  436; 
Martin  v.  Nance,  3  Head,  650 ;  Holbcrt  v.  Edens,  5  Lea, 
204,  40  Am.  Rep.,  26 ;  Posey  v.  James,  7  Lea,  99.  We 
find  such  intention  expressed  in  the  deeds  of  complain- 
ants. Their  titles  do  not  extend  to  the  middle  or  thread 
of  the  lake  for  the  reason  their  deeds  expressly  call  for 
the  water^s  edge  at  low-water  mark  as  their  western 
boundary,  and  hence  the  rule  that  ordinarily  applies  to 
the  rights  of  riparian  owners  in  nonnavigable  waters 
does  not  apply  in  this  instance. 

What,  then,  are  the  rights  of  these  riparian  owners 
in  the  waters  of  such  nonnavigable  stream;  that  is  to 
say,  in  a  stream  navigable  not  in  the  legal,  but 
only  in  the  ordinary  sense?  The  proof  is  that  com- 
plainants have  practically  adopted  this  view  by  inclos- 
ing their  lands  to  the  water,  and  some  in  the  water, 
Ittilding  their  fences  in  several  instances  down  into  the 
water  on  the  western  inclosure  of  their  premises.  Ri- 
parian proprietors  upon  both  navigable  and  nonnaviga- 
ble streams  and  lakes  are  entitled  to  have  the  water  flow 
or  remain  in  its  natural  condition  undiminished  and  un- 
polluted. They  have  the  right  to  maintain  docks,  and 
to  have  access  to  the  water  from  their  frontage.  Oould, 
Waters,  sections  149,  J.50,  153, 179. 

Land  formed  by  alluvium  or  accretions  from  the 
water,  and  lajid  gained  by  the  gradual  recession  of  the 
water  contiguous  to  the  respective  owners,  belongs  to 


700  TENNESSEE  REPOKTB.  [VoL  ill 


Webster  v.  Harris. 


the  riparian  owners.     Gould,  Waters,  section  155.  This 

doctrine  is  applicable  to  tide  w^aters  as  well  as  to  noii- 

tidal  waters  and  lakes.     Id.  p.  313;  12  Am.  &  Eng.  Enc. 

Ijaw,  p.  651.     The  rights  of  riparian  proprietors  are  cor- 

relativa     The  right  of  each  is  subject  to  a  like  right  of 

all  others  similarly  situate.      It  is   indivisible.      One 

has  no  right  to  use  tlie  water  so  as  to  prejudice  the 

rights  of  another.     28  Am.  &  Eng.  Enc.  Law,  p.  949   et 

seq.     Each  has  a  right  to  the  free  and  uninterrupted 

use  of  the  water  for  domestic  purposes.     Id.  p.  953.     In 

general,  he  has  the  right  to  supply  his  material  wants 

from  it.       Gould,  Wateis,  sections  204,  205,  209,  21S: 

Washb.,  Easem.  (2  Ed.),  316, 318,  etc.  These  rights  may 

be  protected  by  injunction  in  equity.  Pom,  Eq.  Jur.. 
section  75 ;  Washb.  Easem.  748 ;  3  Kent  Comm.,  p.  439 : 

28  Am.  and  Eng.  Ency.  Law,  p.  970,  and  long  list  of 
authorities  cited  in  notes;  Ulbricht  v.  Water  Co,  (Ala.  u 
6  South.,  78,  4  L.  R.  A.,  573,  11  Am,  St.  Rep.,  72  and 
exhaustive  note. 

We  entirely  concur  with  the  conclusions  reached  by 
Judge  Swiggart  on  this  branch  of  the  case,  which  are 
thus  expressed  in  his  learned  opinion,  viz. :  ^'It  must 
therefore  follow,  from  the  rules  laid  down  in  these  au- 
thorities, and  in  others  on  the  subject  of  the  rights  of 
riparian  owners  on  rivers  and  lakes  and  other  waters, 
whether  navigable  or  nonnavigable  in  any  sense,  that  no 
one,  whether  he  is  only  a  stranger  or  is  himself  a  ripa- 
rian owner  on  the  hsame  body  of  water,  has  any  right  to 
impair  or  destroy  the  interest  and  the  use  of  such  ripa- 
rian   owner  to  such  water.    In  the  language  of  Mr. 
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Wjishburn  (Easements,  316)  :  ^The  right  to  enjoy  this 
How  of  water  without  disturbance  or  inteiTuption  by 
any  otlier  proprietor  in  one  jure  "naturae,  and  is  an  in- 
cident of  property  in  the  land,  not  an  appurtenance  to 
it,  like  the  right  he  has  to  enjoy  the  soil  itself  in  its  nat- 
ural state,  unaffected  by  the  tortious  acts  of  a  neighbor- 
iTig^  landowner.  It  is  an  indispensable  incident  to  the 
ownership  of  land,  made  by  an  inflexible  rule  of  law  an 
tibsointe  and  fixed  right'  The  flow  of  water  cannot  be 
diverted,  and  turned  into  a  different  channel.  It  can- 
not be  lowered  by  drainage  or  other  artificial  means 
fi-om  its  nattfral  level  or  height.  It  cannot  be  raised  or 
increased  in  volume  or  level  by  damming  or  other  means. 
It  cannot  be  polluted  or  corrupted,  and  made  less  fit  for 
use,  wrongfully  and  unnecessarily.  The  riparian  owner 
<annot  be  deprived  of  any  of  the  many  uses  he  has  the 
right  to  make  of  tlie  water,  or  injuriously  affected  in 
that  respect." 

Defendant  Ilsirris,  in  his  cross  bill,  claims  that  his 
title  embraces  the  whole  of  Reelfoot  Lake,  its  shores 
or  banks,  and  all  of  the  islands  in  the  lake.  His  muni- 
ments of  title  exhibited  in  proof  are :  First,  a  quitclaim 
4leed,  dated  December  28,  1898,  from  the  Reelfoot  Out- 
ing Company,  a  corporation,  of  Louisville,  Ky. ;  second, 
certain  grants  to  himself  and  other  parties  from  the 
State  of  Tennessee;  third,  connected  mesne  conveyances 
from  the  original  grantors  to  certain  grants.  The  land 
claimed  by  cross-complainant  Harris  is  embraced  in  the 
following  grants  issued   by   the   State  of   Tennessee: 


702  TENNESSEE  REPORTS.  [Vol.  Ill 


Webster  ▼.  Harris. 


Grant  No.  14,864,  to  W.  H.  Caldwell,  for  5,000  acrea, 
issued  1854;  grant  No,  14,653,  to  W.  H.  Caldwell,  for 
5,000  acres,  issued  1854;  grant  No.  14,654,  to  W.  H. 
Caldwell,  for  5,000  acres,  issued  1854 ;  grant  No.  16,042, 
to  W.  H.  Caldwell,  for  5,000  acres,  issued  1860 ;  grant 
No.  17,191,  to  Wells  et  al.,  for  1,680  acres,  issued  1897 ; 

grant  No. j  to  Wells  et  al.,  for  2,250  acres,  issued 

1897 ;  grant  No.  17,190,  to  Wells  et  al.,  for  4,745  acres, 
issued  1897 ;  grant  No.  17,084,  to  Gates  et  al.,  for  3,701 
acres,  issued  1895;  grant  No.  17,085,  to  Gates  et  al.,  for 
4,187  acres,  issued  1895 ;  grant  No.  17,086,  to  Gates  et  al. 
for  1,768  acres,  issued  1895 ;  grant  No.  17,087,  to  J.  C. 
Harris,  for  5,562  acres,  issued  1895 ;  grant  No.  17,088,  to 
Harris  et  al.,  for  3,078  acres,  issued  1895;  grant  No. 
17,089,  to  Harris  et  al.,  for  3,152  acres,  issued  1895: 
grant  No.  35,  to  Geo.  Doherty  (portion),  2,605  aon^, 
issued  by  N.  C.  1788. 

The  defendant  Harris  does  not  claim  to  own  all  the 
land  embraced  in  the  Caldwell  grants.  It  is  also  true 
that  the  grants  to  Harris  et  al.  and  to  Gates  et  al.  em- 
brace land  that  is  covered  by  the  Caldwell  grants.  It  is 
also  true  that  since  the  bill  was  filed  defendant  Harris 
has  purchased  certain  other  tracts,  which  are  covered 
by  the  waters  of  Reelfoot  Laka  It  appears  the  Doherty 
grant,  No.  35,  issued  by  the  State  of  North  Carolina  in 
1788,  is  also  the  grant  under  which  the  complainants 
Webster  and  Shaw  deraign  title  to  395  acres.  It  ap- 
pears that  all  the  mesne  conveyances  from  those  grants 
to  defendant  Harris  are  deeds  with  special  warranty 
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against  parties  claiming  by  or  through  the  grantors 
themsdyes,  and  in  the  nature  of  quitclaims.  The  record 
falls  to  show  any  proof  locating  the  lands  embraced  in 
these  several  grants  with  reference  to  Reelfoot  Lake,  ex- 
cept grant  No.  35,  for  2,065  acres.  There  is  no  proof  of 
any  survey  of  the  different  tracts  of  land,  but  there  is  a 
map  introduced,  in  which  the  surveyor  undertook  to 
plot  the  several  tracts  of  land  in  the  lake.  Cross-com- 
plainant Harris  is  bound  to  show  with  accuracy  the  par- 
ticular lands  he  claims,  in  order  to  support  ejectment. 

We  entirely  concur  with  the  finding  of  the  chancellor 
on  this  point,  who  stated  as  follows  in  his  written  opin- 
ion :  "No  effort  is  made  to  plot  these  various  tracts, 
and  to  show  what  exact  land  or  lands  any  one  of  the 
•  grants  or  entries  embraces  or  covers.  No  surveyor  is 
introduced  who  actually  located  and  established  the  cor- 
ners and  lines  of  these  tracts.  It  would  be  impossible 
for  the  court  in  this  case  to  locate  any  of  these  grants 
with  reference  to  any  particular  spot  or  object  on  Reel- 
foot  Lake.  The  only  location  or  attempt  is  by  general 
questions  to  the  surveyor  Howard  and  to  W.  M.  Wilson, 
one  of  whom  (Howard)  says  he  thinks  they  cover  aJl 
the  lake  and  a  great  deal  more,  and  the  other  ( Wilson ) 
says  they  do  not  include  all  the  lake.'' 

Our  conclusions,  then,  briefly  summarized,  are  as  fol- 
lows: First  That  Reelfoot  Lake  is  not  navigable  in 
the  legal,  technical  sense,  but  is  navigable  in  the  ordi- 
nary and  common  acceptation  of  the  term.  Second. 
That  the  lands  under  the  waters  of  said  lake  were  sub- 
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ject  to  ^nuit  by  the  State.  Third.  That  complainants 
have  established  title  to  the  lands  claimed  by  them,  but 
their  lines  onlv  extend  to  low-water  mark  on  said  laka 
Fourth.  That  complainants  are  riparian  owners  and 
(entitled  to  all  the  rights  incident  to  such  proprietor- 
ship. Fifth.  That  defendant  Harris  has  failed  to  locate 
by  proof  the  lands  claimed  by  him  under  the  waters  of 
said  lake,  and  his  crossbill  is  therefore  dismissed, 
^^ixth.  That  complainants,  as  riparian  owners  on  said 
lake,  are  entitled  to  have  the  defendant  Harris  re- 
strained by  injunction  from  any  efforts  to  drain  the 
waters  of  said  lake,  and  to  that  end  the  injunction 
granted  by  the  chancellor  is  made  perpetual. 
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232 

1.  BAIEAOES.  ZTegrligent  or  wronglul  acts  must  be  the  prozi- 
mate  cause. 
It  is  a  fundamental  rule  and  an  axiomatic  principle  of  the  law 
of  damages  that  no  action  will  lie  for  a  negligent  or  wrongful 
act  that  Is  not  the  proximate  cause,  or  one  of  the  proximate 
causes,  of  the  injury  done.     {Post,  p.  709.) 

d.  8AMB.  Same.  Joint  and  several  liability  for  concurrent 
wrongful  acts  of  two  or  more. 
The  defendant's  liability  is  determined  alone  by  his  own  wrongful 
acts  as  a  proximate  cause  of  the  plaintiff's  loss  and  that  liability 
Is  in  no  way  influenced »  or  made  greater  or  less,  by  the  fact 
that  the  wrongful  act  of  another  person  may  have  concurred 
proximately  with  his  own  in  producing  the  loss;  and  It  is  Im- 
material to  the  defendant  sued,  that  the  other  wrongdoer  is  not 
Joined  as  defendant  in  the  action^  or  that  he  has  not  yet  been 
sued,  or  may  not  be  sued  at  all,  for  if  the  wrongdoers  are  liable 
Jointly  or  separately,  the  fault  of  one  Is  no  defense  for  the 
other  or  others.    (Post,  pp,  711-713.) 

Cases  cited  and  approved:    Beopple  v.  Railroad,  104  Tenn.,  428; 
Slater  v.  Mersereau,  64  N.  Y.,  138. 

8.  BAMB.  Same.  Same.  Simultaneousness  in  operative  effect 
and  not  in  action  is  the  controlling  feature. 
In  cases  of  negligence  of  two  Independent  persons  concurrently 
resulting  in  injury  to  a  third  person,  simultaneousness  In  op- 
erative effect,  and  not  in  the  doing  of  the  wrongful  acts,  is 
the  controlling  feature;  and  it^ls  of  no  legal  consequence,  under 
this  doctrine,  that  the  constpuction  of  the  levee  as  one  cause 
of  the  injury  by  the  wrongdoer  not  sued  subsequent  to  the  con- 
struction of  the  dam  as  the  other  concurrent  cause  of  the  injury 

by  the  wrongdoer  sued.     {Poat,  pp,  713.) 
Ill  Tenn — 45 
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4.  SAMS.  Keasore  for  permanent  and  temporary  injnriae  to 
land. 
The  measure  of  damages  for  injuries  to  land  which  are  perma- 
nent In  their  nature  is  the  depreciation  in  the  market  Talne 
of  the  property  by  reason  of  the  wrongful  act,  once  for  all. 
while  the  measure  of  damages  for  injuries  to  land  that  are 
temporary  in  their  nature  is  the  impairment  of  the  use  of  the 
property  by  the  wrongful  act  up  to  the  commencement  of  the 
action,  with  the  right  of  successiye  suits,  if  the  wron^r  ahouM 
be  continued.     {Post,  pp.  714-719.) 

Oases  cited  and  approved:  Harmon  v.  Railroad,  87  Tenn.,  €14; 
Nashville  ▼.  Ck>mar,  88  Tenn.,  415. 

6.  8A1DB.  Same.  Permanent  injuries  to  land  defined  and  oon- 
tradistin^uished  from  temporary  injoriee. 

Injuries  to  land  though  not  strictly  absolute  perpetuities  nor  pos- 
itively irremediable  in  the  last  possible  degree  may,  neverthe- 
less, in  a  legal  sense,  be  permanent  as  contradistinguished  ftom 
temporary  injuries. 

Permanency,  in  the  legal  acceptation  of  the  term,  does  not  ia- 
clude  the  idea  of  absolute,  but  only  of  practical  irremediabiUty. 
{Post,  p.  719.) 

O.  SAME.  Same.  Case  in  judgment. 
Where  a  defendant  erected  a  dam  in  and  across  a  stream  apoa 
his  own  land  by  which  he  completely  obstructed  the  natural 
course  of  the  water  therein  at  that  time  and  subsequently,  which 
stream,  after  flowing  through  his  land,  flowed  through  that  oC 
the  plaintlif,  the  inevitable  effect  of  which  was  to  throw  the 
water  in  times  of  heavy  rains  upon  the  land  of  an  adjoining 
owner,  to  prevent  which  as  far  as  possible,  such  adjoining  owner 
constructed  a  levee  upon  his  own  land.  During  a  freshet,  the 
dam  and  levee  collected  a  very  great  quantity  of  water  which 
washed  away  part  of  the  levee,  and  overflowed  and  injured  the 
crops  and  land  of  plaintiff. 
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The  evidence  showed  that  plaintiff  would  not  have  been  dam- 
aged  had  it  not  been  for  the  defendant's  wrongful  obstruction. 

Held,  that  such  dam  and  obstruction  erected  by '  defendant  was 
the  proximate  cause,  making  him  liable  for  all  the  damages  not- 
withstanding the  levee  was  a  concurrent  cause. 

7.  DEMUSBEB  TO  EVIBENOE.     Admits  truth  ol  testimony 
and  waives  exceptions  thereto. 

A  demurrer  to  the  evidence  admits  the  truth  of  all  the  testimony 
adduced  by  the  plaintiff,  with  all  legitimate  and  legal  deduc- 
tions therefrom;  and  it  effectually  waives  all  exceptions  made 
by  the  defendant  to  testimony  permitted  by  the  trial  Judge  to 
go  to  the  Jury;  and  the  defendant  must  accept  as  absolutely  true 
the  case  made  by  the  plaintiff  and  his  witnesses,  and  abide  the 
consequences.     (Post,  pp.  710-711.) 

Cases  cited  and  approved:  Hopkins  v.  Railroad,  96  Tenn.,  409; 
Summers  v.  Railroad,  96  Tenn.,  459;  Railroad  v.  Leinart,  107 
Tenn.,  635. 

8.  SAME.    Same.    When  overruled,  case  submitted  to  Jury  on. 
evidence  embodied  therein. 

Where  a  demurrer  to  evidence  is  overruled,  it  is  proper  for  the 
trial  Judge  to  submit  the  case  to  a  Jury  for  assessment  of  dam- 
ages upon  the  evidence  embodied  in  the  demurrer  without  per- 
mission to  either  party  to  introduce  other  testimony.  (Post, 
p.  714.) 

Cases  cited  and  approved:  Mitchell  v.  Railroad,  100  Tenn.,  333; 
Manufacturing  Co.  v.  Morris,  106  Tenn.,  654. 

9.  SAME.    Same.    Same.    Verdict  upon  evidence  embodied  in,  is 
entitled  to  usual  weight. 

The  verdict  of  a  Jury  in  a  case  submitted  to  it  upon  the  evidence 
embodied  in  a  demurrer  to  evidence  is  entitled  to  the  same 
weight  in  the  supreme  court  as  a  verdict  in  any  other  civil 
action,  that  is.  It  will  not  be  disturbed  in  the  supreme  court,  if 
there  is  any  evidence  to  sustain  it,  and  in  considering  that 
question  the  strongest  legitimate  view  of  the  plaintiff's  evidence  *^ 

:         will  be  accepted  as  true.     (Post,  p.  714.) 
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FROM  GIBSON. 


Appeal  from  Circuit  Court  of  Gibson  County. — John 
R.  BoND^  Judga 

J.  D.  Senter^  for  Coleman. 

MgFariand  &  BoBBirr^  and  Spl.  Kill,  for  Bennett 


Mb.  Justice  Caldwell  delivered  the  opinion  of  the 
Court 

This  is  an  action  ex  delicto,  brought  by  R.  EL  Bennett 
against  N.  A.  Coleman,  to  recover  damages  for  injurief 
averred  to  have  been  done  to  25  acres  of  land  owned  by 
Bennett,  and  the  crops  growing  thereon,  by  overflow  of 
water,  averred  to  have  been  caused  by  the  wrongful  ob- 
struction of  a  natural  water  course.  The  defendant  de- 
murred to  the  plaintiff's  evidence.  The  demurrer  was 
overruled,  and  upon  a  submission  of  the  case  to  a  jury 
for  assessment  of  damages  a  verdict  was  rendered,  and 
a  judgment  wafi  pronounced  in  favor  of  the  plaintiff  and 
against  the  defendant  for  |425.  Motion  for  a  new  trial 
having  been  overruled,  the  defendant  appealed  in  error 
to  this  court 

The  first  assignment  of  error  is  directed  against  the 
action  of  the  court  below  in  overruling  the  demurra  to 
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the  evidenca  The  demurrer  presented  the  proposition 
tliat  the  obstruction  complained  of  was  the  remote,  and 
not  the  proximate,  cause  of  plaintiff's  damages,  and 
therefore  afforded  no  right  of  action.  If  that  proposi- 
tion  shall  be  found  to  be  true  in  fact,  the  conclusion  of 
nonliability  follows  inevitably  as  matter  of  law.  It  is 
a  fundamental  rule — ^an  axiomatic  principle — of  the  law 
of  damages  that  no  action  will  lie  for  a  negligent  or 
wrongful  act  that  is  not  the  proximate  cause,  or  one  of 
the  proximate  causes,  of  the  injury  done. 

The  water  course  in  question  is  called  "Cane  Creek.^' 
It  runs  from  east  to  west  through  the  lands  of  Coleman, 
and  then  through  the  lands  of  Bennett,  and  is  the  prin- 
cipal stream  in  their  locality.  Early  in  the  year  1898 
Coleman  erected  a  dam  in  and  across  this  stream  upon 
his  own  land,  thereby  completely  obstructing  the  natu- 
ral course  of  the  water  therein  at  that  time  and  subse- 
quently. The  land  of  the  plaintiff,  Bennett,  was  situated 
300  or  400  yards  to  the  west  of  and  below  the  obstruc- 
tion. W.  N.  Bennett,  a  brother  of  the  plaintiff,  owned 
the  land  adjoining  that  of  Coleman  on  the  north,  and 
extending  west  beyond  his  western  boundary,  and  for 
some  <listance  along  the  northern  boundary  of  the  plain- 
tiff's land.  That  part  of  W.  N.  Bennett's  land  adjacent 
to  Coleman's  line  is  lower  than  Coleman's  land;  conse- 
quently the  inevitable  effec-t  of  the  obstruction  was  to 
throw  the  water  in  times  of  heavy  rains  upon  that  part 
of  W.  N.  Bennett's  land.  With  a  view  of  preventing 
this  result  as  far  as  possible,  W.  N.  Bennett  constructed 
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a  levee  on  his  own  land  several  hundred  feet  in  length 
iind  about  6  feet  high,  b^inning  30  or  40  feet  above  the 
obstruction,  and  running  northwardly  in  the  general  di- 
rection of  his  east  line.  This  levee  was  somewhat  higher 
than  the  obstruction  across  the  channel  of  the  creek, 
but  it  was  not  so  strong. 

During  a  freshet  in  July,  1898,  this  obstruction  and 
the  levee  collected  a  very  large  quantity  of  water.  The 
30  or  40  feet  of  space  between  Coleman^s  dam  and  the 
levee,  though  furnishing  a  considerable  outlet,  was  not 
sufficient  for  the  escape  of  all  the  surplus  water,  and,  as 
a  result,  portions  of  the  levee  were  washed  away,  the 
(*hannel  of  the  creek  below  the  dam  was  partially  filled 
with  sand,  loose  dirt,  and  other  things,  and  the  land  of 
the  plaintiff,  Bennett,  was  overflowed,  and  his  crop  of 
corn,  as  well  as  the  land,  was  thereby  greatly  injured. 
A  like  injury  to  his  growing  crop  and  land  occurred  in 
the  summer  of  1899,  before  the  bringing  of  this  suit 

Such  is  the  substance  of  the  testimony  in  relation  to 
the  manner  in  which  the  plaintiff  received  the  injuries 
of  which  he  complains.  On  cross-examination  he  states 
that  he  suffered  no  injury  to  his  land  or  crop  until  aft^ 
his  brother^s  levee  broke,  but  he  does  not  say  in  any  part 
of  his  testimony  that  he  would  not  have  been  injured  but 
for  the  breaking  of  the  levee,  or  that  the  construction 
and  breaking  of  the  levee  injured  him  otherwise  than 
has  already  been  indicated.  The  demurrer  to  the  evi- 
dence admitted  the  truth  of  all  the  testimony  adduced 
by  the  plaintiff,  with  all  l^itimate  legal  deductions 
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therefrom  (Hopkins  v.  Railroad,  96  Tenn.,  409, 34  8.  W., 
1029,  32  L.  R.  A.,  354 ;  Summers  v.  Railroad,  96  Tenn., 
459,  35  8.  W.,  210) ;  and  it  effectually  waived  all  excep- 
tions made  by  the  defendant  to  testimony  permitted  by 
the  trial  judge  to  go  to  the  jury  (Railway  Co.  v.  Leinart, 
107  Tenn.,  635,  64  8.  W.,  899). 

It  follows,  therefore,  that  the  defendant  must  accept 
as  absolutely  true  the  case  made  by  the  plaintiff  and  his 
witnesses,  and  abide  the  consequences.  In  that  view 
there  can  be  no  doubt  that  Coleman's  erection  of  the  ob- 
struction in  the  creek  was  wrongful,  and  that  he  thereby 
became  legally  liable  to  the  plaintiff  for  all  damages 
proximately  resulting  therefrom.  Nor  can  there  be  any 
doubt  that  his  wrongful  act  in  that  respect  was  at  least 
one  of  the  proximate  causes  of  the  damage  to  plaintiff's 
land  and  crops.  Taking  the  evidence  introduced  by  the 
plaintiff  as  true,  it  is  perfectly  clear  that  he  would  not 
have  been  damaged  at  all  but  for  the  presence  of  that 
obstruction,  and,  consequently,  that  the  obstruction  was 
a  proximate  cause  of  that  damage.  It  is  of  no  avail  to 
Coleman  that  his  misconduct  was  not  the  sole  producing 
cause  of  the  destructive  overflows.  He  can  find  no  pro- 
tection against  liability  for  his  wrong  in  the  fact  that 
the  construction  and  breaking  of  W.  N.  Bennett's  levee 
contributed  proximately  to  the  damage  sustained  by  the 
plaintiff,  or  made  it  greater  than  it  would  otherwise 
have  been.  The  fact  of  his  liability  is  determined  alone 
by  his  own  wrongful  act  as  a  proximate  cause  of  the 
plaintiff's  loss>  and  that  liability  is  in  no  way  infiuenced, 
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or  made  greater  or  less,  by  the  fact  that  the  wrongful  act 
of  another  person  may  have  concurred  proximately  with 
his  own  in  producing  the  loss. 

Nor  does  it  matter  in  the  least,  conceding  a  proximate 
and  concurrent  wrong  on  the  part  of  W.  N.  Bennett, 
that  he  is  not  joined  as  a  defendant  in  this  action,  or 
that  he  has  not  yet  been  sued,  or  may  not  be  sued  at  all. 
'4n  instances  where  the  wrongful  acts  of  two  or  more 
persons  concur  as  proximate  causes  of  an  injury,  the 
wrongdoers  are  liable  jointly  or  separately,  and  the  fault 
of  one  is  no  defense  for  the  other  or  others^"  Beopple  T. 
Railroad,  104  Tenn.,  428,  58  S.  W.,  233,  and  citation. 

"If  the  damage  has  resulted  directly  from  concurrent 
WTougful  acts  or  neglects  of  two  persons,  each  of  these 
acts  may  be  counted  on  as  the  wrongful  cause,  and  the 
parties  held  responsible,  either  jointly  or  severally,  f<^ 
the  injury."     Cooley,  Torts,  78,  79. 

"If  the  concurrent  or  successive  negligence  of  two  per- 
sons, combined  together,  results  in  an  injury  to  a  third 
person,  he  may  recover  damages  of  either  or  both,  and 
neither  can  interpose  the  defense  that  the  prior  or  con- 
current negligence  of  the  other  contributed  to  the  in- 
jury.*'   1  Thomp.,  Neg.,  section  75. 

"This  rule  obtains,  although  it  is  impossible  to  deter- 
mine in  what  proportion  each  of  the  wrongdoers  con- 
tributed to  the  injury;  although  the  act  alone  of  the 
party  sued  might  have  caused  the  entire  injury,  and  al- 
though, if  his  acts  had  not  concurred  in  producing  the 
WTong,  the  same  damages  would  have  resulted  from  the 
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act  of  the  other.  Thus,  two  independent  contractors 
were  negligent  in  performing  their  respective  portions 
of  the  work,  so  that  an  accumulation  of  water  entered 
the  plaintiff's  cellar,  damaging  his  goods.  It  could  not 
be  ascertained  how  much  of  the  water  was  caused  to 
flow  by  the  n^Iigence  of  each  contractor.  One  of  them 
was  sued,  and  was  held  liable  for  the  whole  damage.'^ 
Id.  section  76,  citing  Slater  v.  Alersereau,  64  N.  Y.  138. 

"In  cases  of  this  character  the  negligence  of  two  inde- 
pendent persons  may  concurrently  result  in  injury  to  a 
third,  in  which  event  the  injured  party  may  maintain 
his  action  against  either  or  both  of  the  negligent  par- 
ties.'^  16  Am.  &  Eng.  Enc.  Law,  443,  and  cases  cited. 
It  is  of  no  legal  consequence,  under  this  doctrine,  that 
the  construction  of  W.  N.  Bennett's  levee  was  subse- 
quent to  that  of  Coleman's  dam,  and  therefore  nearer 
in  point  of  time  to  the  injuries.  Simultaneity  in  opera- 
tive effect,  and  not  in  the  doing  of  the  wrongful  acts, 
is  the  controlling  feature. 

Another  contention  made  under  the  assignment 
against  the  overruling  of  the  demurrer  to  the  evidence 
is  that  there  is,  in  legal  effect,  no  proof  of  the  amount 
of  the  loss  sustained  by  the  plaintiff,  because  the  wit- 
nesses were  examined  on  a  wrong  basis,  and  only  under- 
took to  state  the  difference  between  the  value  of  the 
plaintiff's  land  before  the  overflows  and  afterwards. 
A  complete  answer  to  this  contention,  without  deciding 
at  present  the  probative  effect  of  the  testimony  in  refer- 
ence  to  the  injury  to  the  land,  is  found  in  the  fact  that 
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there  is  other  testimony,  direct  and  positive,  as  to  the 
extent  of  the  injury  caused  to  the  plaintiff's  crops. 
There  being  such  other  testimony,  and  the  suit  haying 
l)een  brought  to  recover  damages  for  injury  to  the  crops^ 
as  well  as  for  injury  to  the  land,  it  is  manifest  that  there 
was  proof  to  sustain  the  plaintiff's  action,  in  part  at 
least 

From  all  that  has  been  said  it  is  obvious  that  the 
plaintiff  was  entitled  to  a  recovery  for  some  amount, 
and,  hence  that  the  demurrer  to  the  evidence  was  pn^ 
erly  overruled.  The  filing  of  that  demurrer  by  the  de- 
fendant, and  the  joinder  therein  by  the  plaintiff,  closed 
the  evidence  absolutely  and  for  all  purposes ;  and  when 
the  demurrer  was  disallowed  the  learned  trial  judge 
properly  submitted  the  case  to  the  jury  for  the  assess- 
ment of  damages  upon  the  evidence  embodied  in  the  de^ 
murrer,  and  without  permission  to  either  party  to  in- 
troduce other  testimony.  Mitchell  v.  Railway  Co.,  100 
Tenn.,  333,  45  S.  W.,  337,  40  L.  R.  A.,  426;  Manufactur- 
ing  Co.  v.  Morris,  105  Tenn.,  654,  58  S.  W.,  651. 

The  verdict  of  a  jury  in  such  a  case  and  upon  such  an 
issue  has  the  same  weight  in  this  court  as  a  verdict  in 
any  other  civil  action, — that  is,  it  will  not  be  disturbed 
here  if  there  is  any  evidence  to  sustain  it  in  its  amount, 
— ^and  in  considering  that  question  the  strongest  Inti- 
mate view  of  the  plaintiff's  evidence  will  be  consid^^ 
as  true.  Conceding  all  this,  and  passing  to  the  action  of 
the  court  in  overruling  his  motion  for  a  new  trial,  CJole^ 
man,  in  another  assignment  of  error,  makes  the  asser- 
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tion  that  there  is  no  evidence  to  sustain  the  verdict ;  and 
under  this  assignment  he  renews  the  contention  that 
evidence  of  the  difference  between  the  market  value  of 
the  land  before  the  overflows  and  its  market  value  subse- 
quently can  have  no  legal  effect  whatever;  that  such 
evidence  proceeds  upon  aji  improper  basis  for  a  case  of 
this  kind^  and  establishes  nothing  at  all  in  a  true  legal 
sense.  lie  agrees  that  such  a  standard  is  proper,  and 
that  such  evidence  is  legally  efScacious  where  the  land 
has  been  permanently  injured,  and  the  action  is  brought 
for  a  permanent  injury;  but  he  strenuously  insists  that 
mich  a  standard  is  wholly  inapplicable,  and  such  evi- 
dence utterly  devoid  of  any  legal  force  or  virtue  in  this 
case. 

As  before  observed,  this  objection,  though  in  form  em- 
bracing the  whole  scope  of  the  plaintiff's  action,  in  fact 
embraces  only  a  part  of  it  The  suit  having  been  brought 
for  injury  to  the  crops  as  well  as  for  injury  to  the  land, 
the  testimony  with  respect  to  injury  to  the  crops  is 
really  not  questioned  in  the  assignment,  nor,  indeed,  is 
it  questionable  in  its  form  or  standard.  The  plaintiff 
says  (and  he  is  corroborated  by  other  witnesses)  the 
crop  in  1898,  and  again  that  in  1899,  consisted  of  about 
20  acres  of  corn;  that  each  crop,  before  the  respective 
overflows,  in  its  then  advanced  state,  was  worth  about 
$8  or  ?10  per  acre,  and  that  after  the  overflow  in  each 
year  it  was  worth  only  about  f  1.50  or  f2  per  acre. 
Though  not  absolutely  definite  as  to  amount,  this  evi- 
dence was  sufllciently  certain,  if  credited  by  the  jury, 
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as  it  must  have  been  in  view  of  the  yerdict^  to  afiFord  a 
legal  basis  of  calculation,  which  it  was  clearly  withlii 
the  province  of  the  jury  to  make. 

The  verdict,  however,  is  entire,  and  from  its  amount 
(being  in  excess  of  the  owner's  damage  to  the  crops) 
necessarily  include  some  allowance  for  damage  to  the 
land;  consequently  there  is  no  evidence  to  sustain  the 
verdict  as  an  entirety,  unless  the  evidence  with  respect 
to  the  injury  to  the  land  has  some  probative  effect.  Two 
classes  of  injuries  to  realty  are  considered,  and  two 
rules  for  the  measurement  of  damages,  one  .for  each 
class,  are  announced  in  Harmon  v.  Railroad,  87  Tenn.,. 
614,  11  S.  W.,  703,  which  was  an  action  by  an  abutting 
lot  owner  for  excessive  and  improper  use  of  a  street  by 
a  railroad  company;  and  in  City  of  Nashville  v.  Comar, 
88  Tenn,,  415,  12  S.  W.,  1027,  7  L.  R.  A.,  465,  which  wa» 
an  action  for  damages  caused  to  the  premises  of  the 
plaintiff  by  an  overflow  from  a  defective  sewer  of  the 
defendant  city. 

The  first  class  includes  injui^es  that  are  permanent 
in  their  nature,  and  for  these  the  measure  of  damages  is 
the  depreciation  in  the  market  value  of  the  property  by 
reason  of  the  defendant's  wrong,  once  for  all.  The  sec- 
ond class  includes  injuries  that  are  temporary  in  their 
nature,  and  for  these  the  measure  of  damages  is  the  im- 
pairment  of  the  use  of  the  property  by  the  wrongful  act 
of  the  defendant  up  to  the  commencement  of  the  action,, 
with  the  right  of  successive  suits  if  the  wrong  should 
be  continued.     The  reason  for  the  distinction  is  that  the 
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wrongdoer  in  the  latter,  case  will  not  be  presumed 
to  intend  to  continue  his  misconduct,  or  to  be  given 
license  to  do  so. 

The  plaintiff,  with  all  requisite  form  and  circumstan- 
tiality, avers  in  his  declaration  that  the  overflows  caused 
by  the  wrongful  obstruction  of  the  creek  "washed  the 
soiP'  from  his  25  acres  of  land,  and  "rendered  it  practi- 
cally worthless."  On  being  asked  to  describe  the  char- 
acter and  nature  of  the  obstruction  placed  in  the  creek 
by  Coleman,  the  plaintiff  answered  as  follows:  "It 
seems  to  iiave  been  cedar  brush  put  down  in  the  bottom 
of  the  creek,  and  logs  placed  on  thqm  and  piled  up  2^^ 
or  3  feet  above  the  bank  of  the  creek,  and  logs  extending 
clear  across  the  creek,  and  brush  and  straw  placed  on, 
which  made  it  secure.''  He  then  said  that  the  creek  at 
this  place  was  about  5  feet  deep  and  16  feet  wida 

Continuing  his  testimony,  he  said  the  25  acres  de- 
scribed in  the  declaration  were  "mostly  good  bottom 
land,"  and  that  it  did  not  overflow  before  the  erection 
of  the  dam  across  the  creek ;  that  by  reason  of  the  over- 
flows and  the  filling  of  the  channel  of  the  creek,  caused 
by  this  obstruction,  "the  land  was  practically  worthless 
as  farm  land"  when  this  suit  was  commenced;  that  the 
overflows  "just  ruined  it  so  it  would  be  worthless  to 
cultivate;"  that  "sand  was  washed  on  it,  and  deep 
washes  through  it ;"  that  "the  creek  has  filled  up  all  the 
way  from  before  it  strikes  my  land  clear  on  down 
through  my  land,  and  before  it  gets  through  my  land  it 
is  practically  filled  up."    Thus,  in  both  pleading  and 
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proof 9  a  plain  case  of  permanent  damage  is  made.  This 
being  true,  it  was  permissible,  under  the  first  of  the  two 
rules  announced  in  the  two  cases  last  mentioned  to 
show  the  depreciation  in  the  market  value  of  the  Uuid 
resulting  from  the  overflows  thereof. 

On  the  point  of  depreciation  in  value  and  the  extent 
of  it  the  plaintiff  said  that  this  land  wan  reasonably 
worth  f40  per  acre  on  the  market  before  the  damage 
caused  by  the  obstruction;  that  "it  wasn't  worth  any- 
thing for  farming  land  at  all"  in  its  damaged  condition ; 
and  tliat  in  that  condition  it  is  worth  ^^  on  the  market,  if 
sold,  from  $5  to  $10,  per  acre. ' '  Several  other  witnesses 
testified  to  the  same  general  effect.  The  other  rule  was 
applied  in  the  case  of  City  of  Nashville  v.  Comar,  supra, 
because  it  was  there  assumed  by  the  court  that  the  sewer 
that  had  caused  the  overfiow  complained  of  was  merely 
defective  in  its  construction,  and  that  the  city  would 
make  such  change  as  to  cure  the  defect  and  prevent  the 
recurrence  of  an  overfiow  of  Comar's  property.  The 
latter  rule  was,  for  a  like  reason,  applied  in  Harmon  v. 
Railroad,  supra. 

The  injury  to  the  land  in  the  present  case,  however, 
had  already  been  done  when  this  suit  was  commenced. 
It  was  then  fixed,  and  in  no  sense  prospective.  It  is  no 
longer  dependent  upon,  or  infiuenced  by,  the  nature  of 
the  dam,  which  may  hereafter  be  removed.  No  assump- 
tion in  reference  to  such  future  action  can  now  change 
the  fixed  situation,  or  render  that  which  is  in  fact  a  per- 
manent injury  only  a  temporary  one  in  law.     If  the  ob- 
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8ti*uction  should  be  voluntarily  removed  by  Coleman,  or 
should  be  abated  as  a  nuisance  at  the  suit  of  the  plain- 
tiff, the  original  status  quo  would  not  thereby  the  re- 
stored. That  course  would  in  no  sense  repair  the  dam- 
age hitherto  suffered  by  the  plaintiff,  though  it  might 
in  some  measure  prevent  the  future  destruction  of  the 
small  value  that  is  left  in  the  land.  It  would  not  re- 
move the  sand  that  has  coverjed  a  part  of  the  land,  there- 
by destroying  its  productiveness;  nor  would  it  fill  the 
gullies  that  have  been  formed,  and  make  their  surface 
productive  as  heretofore. 

These  injuries,  though  they  may  not,  strictly  speak- 
ing, be  absolute  perpetuities,  and  positively  irremedial 
in  the  last  possible  degree,  are,  nevertheless,  in  a  legal 
sense^  permanent,  as  contradistinguished  from  tempo- 
rary. Permanency,  in  the  legal  acceptation  of  the  term, 
does  not  include  the  idea  of  absolute,  but  only  of  prac- 
tical, irremediability.  The  dam  in  its  nature  is  tempo- 
rary in  the  sense  that  it  may  be  readily  removed,  but 
the  injuries  already  inflicted  are  permanent ;  and  its 
abatement  at  this  late  day  would  not,  under  the  proof, 
make  them  any  less  so.  They  are  practically  irremedi- 
able, and  hence,  as  before  indicated,  they  are  properly 
to  be  estimated  by  the  consequent  depreciation  in  the 
market  value  of  the  land.  When  the  testimony  in  re- 
spect to  the  extent  of  this  depreciation  is  considered  in 
connection  with  that  as  to  the  extent  of  the  injury  to  the 
crops,  there  is  ample  evidence  to  support  the  verdict. 

Let  the  judgment  be  affirmed. 
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Frances  C.  Lenow  et  al.  v.  E.  A.  Asrington  et  dl. 
{Jackson:    April  Term,  1902.) 

1.  8AI«E  OF  PROPSBTY.  Of  persons  under  disability  in  ehaa- 
oery  court. 

Jurisdiction  and  power  is  conferred  upon  the  chancery  court  bj 
statute  to  make  sales  of  the  property  of  persons  under  disabfl> 
ity  where  it  is  clearly  to  the  interest  of  such  parties,  or  neces- 
sary for  their  support,  education,  and  maintenance. 

The  statute  added  nothing  to  the  Jurisdiction  of  the  court  which 
it  possessed  and  exercised  prior  thereto,  which  Jurisdiction  ex- 
tended to  all  cases  where  it  was  to  the  interest  of  parties  under 
disability  that  such  sales  should  be  made«  and  to  the  ratifica- 
tion of  such  sales  already  made,  when  the  facts  warranted  such 
sales.     {Post,  pp.  727-730.) 

Cases  cited  and  approved:  Thompson  y.  Mebane,  4  Hels^  37t, 
377;  Hobbs  T.  Harlan.  10  Lea,  268;  Talbot  ▼.  ProYine,  7  Baz., 
509,  610;  Cicalla  T.  Miller,  105  Tenn.,  262;  Taylor  t.  Keeton,  If 
Hum.,  639;  Williams  v.  Williams,  3  Baz.,  69;  Brown's  Case.  S 
Hum.,  207;  Gray  v.  Bernard,  3  Bax.,  63;  Ridley  t.  HalUdaj,  101 
Tenn.,  607,  613j  Vacarro  v.  Cicalla,  89  Tenn.,  74. 

Code  cited  and  construed:  Sees.  6072-5089  (S.);  sees.  4064-4(171 
(M.  &  v.);  sees.  3323-3340  (T.  ft  S.  and  1858). 

d.    SAWS.    Same.    Where  will  does  not  expressly  prohibit  aale. 
Where  testator  devises  the  net  proceeds  of  the  annual  rents 
profits  of  land  to  his  wife  and  children  for  life«  with  dtrectli 

that  the  land  be  kept  together  during  the  life  of  his  wife, 

« 

it  is  manifestly  the  purpose  of  the  testator  that  the  Income  of 
the  property  should  be  received  by  the  life  tenants  for  their 
support,  a  sale  thereof  is  not  expressly  prohibited  in  the  sense 
of  the  statute  which  provides  that  "in  no  case  shall  property 
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be  sold  if  it  be  claimed  under  a  will  which  expressly  directs 
otherwise ; "  for  by  its  terms  this  statute  applies  only  when  such 
sale  is  expressly  prohibited  by  the  will.  (Post,  pp.  724,  728- 
729,  732-733.) 

Cases  cited,  distinguished  and  approved:  Porter  v.  Porter,  1 
Bax.,  303;  Hurt  v.  Long,  90  Tenn.,  460. 

■ 

Code  cited  and  construed:  Sec.  5089  (S.);  sec.  4071  (M.  &  V.); 
sec.  3340  (T.  &  S.  and  1858). 

3.  SAME.    Same.    Same.    Direction  for  division  of  land  devised 
is  not  a  prohibition  of  sale. 

Where  the  testator  directs  that  his  real  estate  shall  be  divided 
but  does  not  direct  in  express  terms  that  no  sale  shall  be  made, 
a  sale  thereof  is  not  expressly  prohibited  in  the  sense  of  the 
statute  forbidding  a  sale  where  the  will  expressly  directs  other- 
wise.    (Post,  pp,  733-734.) 

Cases  cited  and  approved:  Hawkins  v.  England,  3  Head,  652; 
Gavin  v.  Curtin  (111.),  49  N.  E.,  523,  40  L.  R.  A.,  779. 

Code  cited  and  construed:  Sec.  5089  (S.);  sec.  4071  (M.  &  V.); 
sec.  3340  (T.  &  S.  and  1858). 

4.  SAME.    Same,    Where  income  is  not  e.ifficient  for  life  bene- 
ficiaries, when. 

Where  a  will  directed  the  income  of  the  estate  paid  to  the  testa- 
tor's children  and  widow  during  life,  and  it  evidenced  a  man- 
ifest purpose  and  intent  on  the  part  of  the  testator  to  provide 
an  income  for  his  wife  and  children  sufficient  for  their  sup- 
port and  maintenance,  and  it  appears  while  debts  for  money 
borrowed  to  rebuild  burned  and  condemned  houses  might  be 
paid  from  the  income,  yet  not  enough  would  be  left  for  the  suit- 
able maintenance  of  such  beneficiaries,  a  decree  ordering  a  sale 
of  land  to  pay  the  debts  is  proper  under  the  statute  authorizing 
the  sale  of  property  of  persons  under  disability.  {Post,  pp. 
735-736.) 

Code  cited  and  construed:     Sees.  5072-5089  (S.);  sees.  4054-4071 

(M.  &  V.) ;  sees.  3323-3340  (T.  ft  S.  and  1858). 
Ill  Tenn— 46 
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5.  TBUST  AND  TBtTSTBSS.  Sale  of  property  decreed  to  pay 
expenditure*  for  improYement. 
Where  a  trustee  failed  to  make  application  in  the  first  instance, 
but  subsequently  comes  into  a  court  of  chancery  and  asks  am 
approval  of  his  acts,  and  a  sale  of  property  to  pay  for  expendi- 
tures, it  will  grant  the  relief  sought,  where  it  would  have  done 
so  in  the  first  instance,  if  he  gives  good  reasons  for  not  making 
the  application  before  the  expenditures  were  made.  iPo$t,  pp. 
730-731.) 

Gases  cited  and  approved:  Roseborough  v.  Roseborough,  3  Bax., 
314;  Hobbs  v.  Harlan.  10  Lea,  268,  275;  Ck)hen  v.  Shyer,  1  Tenn. 
Chy..  194. 

0.  8AMB.  Same.  Sufficient  reason  for  failure  to  apply  to  court 
before  improvements  made. 
A  sufficient  reason  is  shown  for  not  seeking  the  aid  of  the  chan- 
cery court  before  making  the  expenditures,  where  a  testamen- 
tary trustee,  required  to  keep  property  together  and  distribute 
the  income,  shows  that  when  the  contracts  for  improvements 
were  made  the  income  was  such  as  would  have  paid  off  the  in- 
debtedness prior  to  the  filing  of  the  bill,  but  on  account  of  the 
condemnation  of  other  property,  increased  taxation,  and  gradual 
decrease  of  the  income  occurring  subsequent  to  the  improve- 
ments and  prior  to  the  filing  of  the  bill  for  leave  to  sell  prop- 
erty to  pay  for  the  expenditures  in  erecting  new  buildings  la 
the  place  of  those  destroyed  and  condemned,  the  income  had 
become  insufficient  for  such  purpose.     {Past,  pp,  731-732.) 

7.  GUARDIAN  AND  WARD.  Restriction  on  ^ardiana  does 
not  limit  Jurisdiction  of  chancery  court. 
The  statute  forbidding  guardians  to  make  contracts  for  improve- 
ments on  real  estate  binding  on  the  estate  of  their  wards  be- 
yond their  minority  was  not  intended  to  limit  or  control  the 
Jurisdiction  of  the  chancery  court,  but  was  designed  to  limit 
the  powers  of  guardians.    (Post,  pp.  734-735.) 

Code  cited  and  construed:     Sec.  4283  (S.);  sec  3387  (M.  A  V.); 
sec.  2616  (T.  &  S.  and  1868). 


8  Gates]  ADDENDUM.  723 

Lenow  t.  Arrlngton. 

8.  SAME.  Same.  Lease  and  ofher  improvements  by  guardian 
approved. 

Notwithstanding  the  statute  restricting  the  power  of  guardians 
to  make  improvements,  the  chancery  court  has  jurisdiction  dur- 
ing the  minority  of  infants  to  confirm  lease  improvement  con- 
tracts, and  other  contracts  for  the  protection  and  preservation 
of  their  real  estate,  when  it  is  made  manifestly  to  appear  that 
it  is  to  their  interest  to  do  so.     iPaat,  pp.  78^735.) 

Case  cited  and  approved:    Talbot  v.  Provine,  7  Bax.,  510. 


FROM  SHELBY. 


Ani>eal  from  Chancery  Court  of  Shelby  County. — F. 
n.  HEiSKEUi,  Chancellor. 

W.  W.  McDowell,  for  Lenow. 

A.  H.  Murray  and  F.  T.  Edmondson,  for  Arrington. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  suit  involves  the  construction  of  the  will  of  Jos. 
Lenow,  and  the  question  of  the  power  of  the  chancery 
court  to  sell  lands  belonging  to  the  estate,  as  affected 
by  the  statute  (Shannon's  Code,  section  5089). 

The  wil],  so  far  as  is  necessary  to  be  set  out,  is  as  fol- 
lows: 


A 
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"(3)  I  direct  that  my  real  estate  I  may  own  at  my 
death  shall  be  kept  together  during  the  life  of  my  wife, 
and  that  until  her  death  one-third  of  the  net  proceeds  of 
the  annual  rents  and  profits  of  said  real  estate  be  re- 
ceived and  enjoyed  by  her  for  her  sole  and  separate  use," 
etc. 

"(4)  I  direct  that  until  my  wife's  death  the  remain- 
ing two- thirds  of  the  net  proceeds  of  the  annual  rents 
and  profits  of  my  real  estate  shall  be  divided  equally 
amongst  my  then  children,  or  their  issue,  per  stirpes. 

"(5)  After  the  death  of  my  wife  I  direct  that  all  my 
real  estate  shall  be  divided  into  as  many  part«  as  I  may 
have  children,  or  their  issue,  per  stirpes.  To  my  son 
Henry  J.  Lenow,  if  then  living,  I  give  and  devise  one  of 
said  equal  parts  absolutely  and  in  fee  simple;  and  to 
i^ch  of  my  daughters  so  living  I  lend  one  of  said  equal 
parts  during  her  natural  life,  to  her  sole  and  separate 
use  and  behoof,  to  the  entire  exclusion  of  her  husband, 
present  or  future,  both  during  and  after  her  coverture. 
In  the  foregoing  the  living  issue  of  any  deceased  child  of 
mine  who  may  have  died  previous  to  the  death  of  my 
wife  shall  represent  per  stirpes,  such  deceased  parent 
and  take  such  parent's  equal  share  absolutely  and  in 
fee  simple. 

**  (6)  At  the  death  of  either  one  of  said  daughters  I 
give  and  devise  her  share  of  my  estate  to  such  child  or 
children,  or  the  issue  of  such,  as  she  may  leave  or  have 
at  the  time  of  her  death,  to  them  and  their  assigns  in 
fee  simple     But  if  either  one  of  my  daughters  should 
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die  without  leaving  a  child  op  children,  or  the  issue  of 
such,  as  above  provided,  then  and  in  that  event  I  lend 
the  share  of  such  daughter  so  dying  as  aforesaid  to  the 
remaining  brother  or  sister  during  her  life,  in  equal 
parts,  if  more  than  one,  and  to  the  survivor  if  but  one, 
with  power,  however,  in  my  son  Henry  to  dispose  of  any  . 
portion  of  my  estate  which  he  may  acquire  under  the 
items  of  my  will  in  any  manner  he  may  desire. 

"(9)  Having  the  utmost  confidence  in  my  beloved 
wife,  Frances  C.  Lenow,  I  appoint  her  my  executrix 
and  trustee  under  this,  my  last  will  and  testament, 
and  waive  the  giving  of  a  bond  by  her,  either  as  executrix 
or  as  trustee,  or  filing  any  inventory." 

The  will  was  executed  in  1885,  and  Jos.  Lenow  died 
in  September,  1889.  It  was  duly  probated.  The  execu- 
trix qualified,  and  wound  up  her  duties  as  such  in  1891. 
She  then  qualified  as  trustee  under  the  will,  and  entered 
upon  the  discharge  of  her  trust,  and  has  continued  to 
execute  the  same  to  the  present. 

The  testator  left  a  large  amount  of  valuable  real  es- 
tate, part  situated  in  the  heart  of  Memphis,  and  part  in 
the  suburbs.  Certain  lots  on  Walker  and  College 
avenues  bring  in  but  little  more  income  than  is  neces- 
sary to  pay  taxes,  insurance,  and  repairs  upon  the  houses 
situate  thereon.  Houses  upon  two  lots  on  Main  and 
Union  streets  burned  down  in  1892.  This  property  be- 
longed one-half  to  Frances  0.  Lenow  in  her  own  right 
for  life,  while  the  rear  half,  with  a  front  on  Union 
street,  belonged  to  the  trust  estate.  It  became  necessai-y 
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to  rebuild  on  said  property,  and  during  the  removal  of 
aaid  walls  and  rubbish,  which  was  the  result  of  the  %«, 
one  pa*8on  was  killed,  and  two  injured,  which  resulted 
in  a  liability  upon  the  estate  of  $750,  which  was  paid  by 
the  trustee. 

There  was  insurance  on  the  property  of  f4,531^8,  but 
all  except  $1,900  was  consumed  in  removal  of  the  rub- 
bish, tearing  down  the  walls,  and  discharging  the  lia- 
bility before  referred  to,  leaving  only  about  f  1,900  to  be 
used  in  rebuilding.  The  cost  of  the  new  building,  which 
was  a  four-story  brick  business  housey  was  |34,000 ;  and, 
in  order  to  pay  for  the  same^  the  trustee  borrowed  fSO,- 
000.  The  gross  income  at  the  time  it  was  rebuilt 
amounted  to  $8,000  per  annum,  of  which  $3,000  was 
paid  on  behalf  of  the  share  and  interest  of  the  estate  im 
the  property. 

Another  house  belonging  to  the  estate,  located  on  the 
west  side  of  Main  street,  was  condenmed  by  the  citj  au- 
thorities as  dangerous,  and  was  r^noved ;  and  the  com- 
plainant, as  trustee,  erected  in  its  stead  a  four-story 
building  at  a  cost  of  about  $15,000,  about  $10,000  of 
which  is  still  unpaid.  This  prop^ty  brings  a  r^ital  of 
$3,000  per  annum.  It  appears  from  the  record  that  the 
entire  rent  from  the  property  in  the  hands  of  the  trustee 
is  not  sufficient  to  pay  the  taxes,  insurance^  repairs,  and 
other  necessary  expenses  on  the  same,  and  at  the  same 
time  leave  a  sufficient  and  comfortable  support  for  the 
children  of  the  testator  and  their  family,  as  contem- 
plated in  his  will.     It  also  appears  that  the  complaia- 
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ant  Frances  C.  Lenow  has  paid  her  one-half  of  the  money 
borrowed  to  improve  the  joint  property,  and  has  paid, 
also,  out  of  her  individual  funds,  several  thousand  dol- 
)ars  on  the  expenses  of  the  family,  and  the  debts  and 
expenses  of  the  trust  estate ;  and  she  expresses  a  willing- 
ness that  her  part  of  the  trust  property  shall  continue 
to  be  applied  to  the  execution  of  the  trust.  She  has  not 
received  for  her  own  use  any  part  of  the  rental  of  the 
trust  estate,  or  its  income,  but  has  used  it  all  in  the  exe- 
cution of  the  trust  and  support  of  the  family. 

The  proof  shows  that  it  would  be  to  the  interest  of 
the  estate  to  sell  certain  unimproved  and  partly  im- 
proved real  estate  described  in  the  record,  for  the  pur- 
pose of  retiring  the  indebtedness  of  the  estate,  and  mak- 
ing the  balance  of  the  estate  more  productive;  and  this 
is  the  primai'y  object  of  the  bill.  A  portion  of  the  de- 
fendants are  adults^  and  answer,  admitting  the  allega- 
tions of  the  bill,  and  the  propriety  and  necessity  of  the 
relief  prayed.  The  minors  answer  by  guardian  ad  litems 
and  submit  their  interests  to  the  custody  of  the  court. 
Henry  J.  Lenow  is  a  party  complainant  with  the  trustee, 
and  joins  in  the  prayer  of  the  bill.  He  also  deposes  and 
shows  the  necessity  of  the  relief  prayed.  Other  adults 
interested  also  join  in  the  bill  as  complainants. 

It  clearly  appears  from  the  pleadings  and  proof  that 
the  relief  prayed  for  should  be  granted,  if  it  can  be  done 
under  the  terms  of  the  will  and  the  provisions  of  the 
statute  (Shannon's  Code,  section  5089)  relating  to  the 
sale  of  property  of  persons  under  disability.     The  chan- 
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cellop  construed  the  will,  and  was  of  the  opinion  he  had 
the  power  to  grant  the  relief  and  make  the  sale  as 
prayed,  and  that  it  should  l^  done;  and  he  thereupon 
ordered  a  sale  of  certain  parts  of  the  real  estate  as 
prayed  for, — the  sale  to  be  by  the  trustee,  subject  to  the 
approval  of  the  court.  The  guardian  ad  litem  appealed, 
and  hafi  assigned  errors,  which  present  the  question 
whether  the  chancery  court  had  jurisdiction  to  decree  a 
sale  under  the  terms  of  the  will  and  provisions  of  the 
statute,  and  whether  the  debts  contracted  by  the  trustee 
were  such  debts  as  were  necessary  in  the  proper  execu- 
tion of  the  trust,  and  such  as  the  trustee  had  the  power 
and  authority  to  make,  and  generally  the  right  and 
l)ower  of  the  court,  under  the  facts  in  the  record  and  the 
law  applicable,  to  grant  the  relief  and  make  the  sale. 

Article  7,  chap.  3,  of  Shannon's  Compilation,  treats  of 
the  sale  of  property  of  persons  under  disability,  and  gives 
the  court  of  chancery  full  power  to  make  such  sale  un- 
der the  provisions  of  the  chapter,  and  the  mode  of  pro- 
ceeding is  pointed  out  in  detail.  In  general  terms  it 
mav  be  stated  that  such  sale  is  authorized  in  cases  where 
it  is  clearly  to  the  interest  of  the  parties  under  disability 
that  it  should  be  made,  or  necessary  for  the  support, 
education,  and  maintenance  of  such  persons. 

Section  5089  provides,  "In  no  case  shall  property  be 
sold  if  it  be  claimed  under  a  will  which  directs  other- 
wise." In  the  case  of  Porter  v.  Porter,  1  Baxt.,  303,  the 
case  was  reserved  whether  the  court  could  order  a  sale, 
notwithstanding  the  jirovisions  of  this  section,  in  a  case 
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where  the  proof  showed  clearly  the  necessity  and  pro- 
priety of  such  sale;  but  in  that  case  the  proof  did  not 
make  out  such  case  of  propriety  and  necessity.  In  the 
case  of  Hurt  v.  Long,  90  Tenn.,  460, 16  S.  W.,  968,  it  wasf 
said,  referring  to  the  case  of  Porter  v.  Porter,  that  it  was 
intimated  in  the  case,  and  was  doubtless  true,  that  the 
chancery  court  might,  in  a  proi)er  case,  by  virtue  of  its 
inherent  power  and  jurisdiction,  decree  a  sale  contrary 
to  the  provisions  of  the  statute  referred  to.  But  the 
statute  does  not  appear  to  have  been  involved  in  that 
case,  and  the  question  actually  passed  upon  was  the  in- 
herent power  and  jurisdiction  of  the  court  to  sell  lands 
of  persons  under  disability  independent  of  any  of  the 
statutes  conferring  such  jurisdiction.  It  was  held  that 
the  statute  added  nothing  to  the  jurisdiction  of  the  court 
which  it  possessed  and  exercised  prior  to  the  statute, 
and  that  jurisdiction  extended  to  all  cases  where  it  was 
to  the  interest  of  the  minors  that  such  sales  should  be 
made,  and  to  the  ratification  of  such  sales  already  made, 
when  the  facts  warranted  such  sales;  and  this  is  thc^ 
general  rule,  as  held  by  this  court.  Thompson  v.  Mc- 
bane,  4  Heisk.,  370,  377;  Hobbs  v.  Harlan,  10  Lea,  268, 
43  Am.  Rep.,  309;  Talbot  v.  Provine,  7  Baxt.,  509,  510; 
Cicalla  v.  Miller,  105  Tenn.,  262,  58  S.  AV.,  210;  Tai/lor 
v.  JSreef07J,  10  Humph.,  539;  Williams  v.  Williams,  3 
Baxt,  59;  Brown's  Case,  8  Humph.,  207;  (Iran  v.  Ber- 
nard, 3  Baxt,  63;  Ridlcrj  v.  Halliday,  106  Tenn.,  607, 
613,  61  S.  W.,  1025;  Vacarro  v.  Cicalla,  89  Tenn.,  74, 
14  S.  W.,  43. 


720  TENNESSEE  REPORTS.  [Vol.  HI 


Lenow  y.  Arrlngton. 


Frances  C.  Lenow  et  al.  v.  E.  A.  Arrington  et  oL 
{Jackson:    April  Term,  1902.) 

1.  8ALB  OF  P&OPEBTY.  Of  persons  under  disability  in  dum- 
eery  court. 

Jurisdiction  and  power  is  conferred  upon  the  chancenr  court  l/T 
statute  to  make  sales  of  the  property  of  persons  under  disabil- 
ity where  it  is  clearly  to  the  interest  of  such  parties,  or  neces- 
sary for  their  support,  education,  and  maintenance. 

The  statute  added  nothing  to  the  jurisdiction  of  the  court  whlck 
it  possessed  and  exercised  prior  thereto,  which  Jurisdiction  ex- 
tended to  all  cases  where  it  was  to  the  interest  of  parties  under 
disability  that  such  sales  should  be  made,  and  to  the  ratiflca- 
tion  of  such  sales  already  made,  when  the  facts  warranted  suck 
sales.     {Post,  pp,  727-730.) 

Cases  cited  and  approved:  Thompson  t.  Mebane,  4  Heis.,  370, 
377;  Hobbs  y.  Harlan,  10  Lea,  268;  Talbot  v.  Provine,  7  Bax., 
509,  510;  Cicalla  y.  Miller,  105  Tenn.,  262;  Taylor  ▼.  Keeton,  If 
Hum.,  539;  Williams  t.  Williams,  3  Bax.,  69;  Brown's  Case,  t 
Hum.,  207;  Gray  v.  Bernard,  3  Bax.,  63;  Ridley  ▼.  HalUdajr,  IM 
Tenn.,  607,  613;  Vacarro  t.  Cicalla,  89  Tenn.,  74. 

Code  cited  and  construed:  Sees.  6072-5089  (S.);  sees.  4054-4071 
(M.  ft  v.);  sees.  3323-3340  (T.  ft  S.  and  1858). 


8.  8AHS.  Same.  Where  will  does  not  expressly  prohibit  sato. 
Where  testator  devises  the  net  proceeds  of  the  annual  rents 
profits  of  land  to  his  wife  and  children  for  life«  with  directloa 
that  the  land  be  kept  together  during  the  life  of  his  wife,  and 
it  is  manifestly  the  purpose  of  the  testator  that  the  income  of 
the  property  should  be  received  by  the  life  tenants  for  their 
support,  a  sale  thereof  is  not  expressly  prohibited  in  the  senae 
of  the  statute  which  provides  that  "in  no  case  shall  property 
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be  sold  if  it  be  claimed  under  a  will  which  expressly  directs 
otherwise ;  *'  for  by  its  terms  this  statute  applies  only  when  such 
sale  is  expressly  prohibited  by  the  will.  (Post,  pp.  724,  728- 
729,  732-733.) 

Gases  cited,  distinguished  and  approved:  Porter  v.  Porter,  1 
Bax..  303;  Hurt  v.  Long,  90  Tenn.,  460. 

Code  cited  and  construed:  Sec.  5089  (S.);  sec.  4071  (M.  &  V.); 
sec.  3340  (T.  &  S.  and  1858). 

3.  SAME.    Same.    Same.    Direction  for  division  of  land  devised 
is  not  a  prohibition  of  sale. 

Where  the  testator  directs  that  his  real  estate  shall  be  divided 
but  does  not  direct  in  express  terms  that  no  sale  shall  be  made, 
a  sale  thereof  is  not  expressly  prohibited  in  the  sense  of  the 
statute  forbidding  a  sale  where  the  will  expressly  directs  other- 
wise.    (Post,  pp.  733-734.) 

Gases  cited  and  approved:  Hawkins  v.  England,  3  Head,  652; 
Gavin  v.  Gurtin  (111.),  49  N.  E.,  523,  40  L.  R.  A.,  779. 

Gode  cited  and  construed:  Sec.  5089  (S.) ;  sec.  4071  (M.  &  V.); 
sec.  3340  (T.  &  S.  and  1858). 

4.  SAME.    Same.    Where  income  is  not  c  ifficient  for  life  bene- 
ficiaries, when. 

Where  a  will  directed  the  income  of  the  estate  paid  to  the  testa- 
tor's children  and  widow  during  life,  and  it  evidenced  a  man- 
ifest purpose  and  intent  on  the  part  of  the  testator  to  provide 
an  income  for  his  wife  and  children  sufficient  for  their  sup- 
port and  maintenance,  and  it  appears  while  debts  for  money 
borrowed  to  rebuild  burned  and  condemned  houses  might  be 
paid  from  the  income,  yet  not  enough  would  be  left  for  the  suit- 
able maintenance  of  such  beneficiaries,  a  decree  ordering  a  sale 
of  land  to  pay  the  debts  is  proper  under  the  statute  authorizing 
the  sale  of  property  of  persons  under  disability.  (Post,  pp. 
735-736.) 

Gode  cited  and  construed:     Sees.  5072-5089  (S.);  sees.  4054-4071 

(M.  &  V.) ;  sees.  3323-3340  (T.  &  S.  and  1858). 
Ill  Tenn— 46 
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connections,  and  required  annual  expenditures  to  keep 
them  in  repair.  And  while  the  rents  on  the  said  new 
building  have  been  more  than  the  cost  th^*eof  and  in- 
terest thereon,  a  large  net  income  has  been,  from  the 
above  causes,  changed  into  a  deficit.  These  changed 
conditions  as  to  reduced  rents  and  increased  burdens 
on  the  property  were  not  such  as  could  be  reasonably  an- 
ticipated. Under  the  conditions  existing  in  1892,  she 
would  not  have  been  justifiable  in  asking  relief  at  the 
hands  of  the  court,  nor  would  she  have  been  able  to  show 
such  a  state  of  facts  as  would  call  for  the  exercise  of  the 
power  of  the  court.  And  the  necessity  for  such  relief 
has  developed  gradually  since  that  date,  until  it  had, 
when  the  bill  was  filed,  become  necessary,  if  not  impera- 
tive. 

Such  being  the  law  in  regard  to  sales  of  real  estate 
when  necessary  for  the  support,  maintenance,  and  edu- 
cation, and  when  to  the  manifest  advantage  and  inter- 
est, of  the  party  under  disability,  who  proceed  to  con- 
sider whether  the  statute  referred  to  (section  5089) 
inhibits  the  sale  in  this  case.  This  statute,  by  its  terms, 
applies  only  when  such  sale  is  expressly  prohibited  by 
the  will  under  which  the  property  is  held.  In  the  will 
now  under  consideration  a  sale  of  the  property  is  not 
expressly  prohibited.  It  was  evidently  the  purpose  of 
the  testator  to  provide  an  income  for  the  maint^iance 
and  support  of  his  family;  embracing  in  that  term  the 
beneficiaries  under  his  will,  whether  living  together  of 
not     This  was  his  primary  object,  purpose,  and  intent 
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lu  order  to  accomplish  this,  and  as  a  means  to  secure  it, 
he  provided  that  his  real  estate  should  be  kept  together, 
and  managed  by  his  wife,  as  trustee,  so  as  to  secure  the 
income  therefrom,  to  be  applied  to  the  benefit  of  her- 
self and  other  beneficiaries  under  the  will. 

At  most,  there  can  only  be  said  to  be  an  implied  intent 
that  his  property  should  be  kept  together  and  not  sold, 
but  this  cannot  be  allowed  to  defeat  the  primary  object 
and  intent  of  the  testator, — to  provide  an  income  for 
the  beneficiaries  under  the  Avill.  It  is  also  true  that  the 
testator  expected,  and  so  directed,  that  his  real  estate 
should  be  divided,  and  this  impliedly  negatives  the  idea 
of  a  sale;  but  he  did  not  provide  that  no  sale  should  be 
had,  in  express  terms,  if  such  sale  became  necessary  or 
advisable.  Upon  this  feature  of  the  case,  Hawkins  v. 
England,  3  Head,  652,  is  ii^  point.  There  a  petition 
was  filed  to  sell  land  for  partition,  claimed  under  a  will 
providing  that  it  should  be  equally  divided  among  the 
testator's  children,  one  of  whom  resisted  the  sale  on  the 
ground  that  the  will  expressly  provided  otherwise.  But 
the  court  said  "it  did  not  expressly  provide  othewvise;" 
that  "it  directs  that  an  equal  division  shall  be  made  be- 
tween his  children.  But  he  does  not  expressly,  nor  im- 
pliedly, we  think,  forbid  that  this  may  be  done,  if  the 
interest  of  the  devisees  would  be  best  promoted  by  such 
course."     This  ruling  is  directly  in  point. 

In  the  case  of  Gavin  v.  Curt  in  (111.),  49  N.  E.,  523,  40 
L.  R.  A.,  779,  where  the  will  is  similar  to  the  will  here, 
the  widow  filed  a  bill  to  sell  part  of  the  real  estate  to 
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save  the  balance  from  loss  through  the  inability  of  the 
tenants  to  pay  taxes.  There  is  a  statute  in  the  State' 
of  Illinois  similar  to  said  section  5089,  which  was  set 
up  as  a  defense  to  the  relief  sought,  and  it  was  insisted 
that  the  property  must  be  kept  intact  The  court,  in 
passing  upon  this  issue,  said :  ^ '  There  is  no  express  de- 
nial of  the  right  of  alienation  by  the  will,  but  it  is  mani- 
fest it  was  the  exi)ectation  of  the  testator  that  the  prop- 
erty should  be  kept  together.  But  we  think  it  well  set- 
tled that  a  court  of  equity,  if  it  have  jurisdiction  in  a 
given  case,  cannot  be  lacking  in  power  to  order  a  sale  of 
real  estate  which  is  a  subject  of  trust  on  the  ground 
alone  that  the  limitation  of  the  instrument  creating  the 
trust  expressly  denies  the  power  of  alienation." 

It  is  true  that  section  4283,  Shannon's  Code,  forbids 
guardians  to  make  contracts  for  improvements  on  real 
estate  binding  on  the  estate  of  their  wards  beyond  their 
minority.  But  this  act  was  not  intended  to  limit  or 
control  the  jurisdiction  of  the  court,  but  was  designed  to 
operate  alone  upon  and  limit  the  powers  of  guardians; 
and,  notwithstanding  this  statute,  such  courts  have  jur- 
isdiction during  the  minority  of  infants  to  confirm  lease 
improvement  contracts,  and  other  contracts  for  the  pro- 
tection and  preservation  of  their  real  estate,  when  it  is 
made  manifestly  to  appear  that  it  is  to  their  interest  to 
do  so,  as  has  been  held  in  Talbot  v.  Provine,  7  Baxt,  510. 
And  the  authorities  cited  above,  touching  the  inh"  -^nt 
jurisdiction  of  chancery  court,  show  that  it  is  the  com- 
mon practice  of  that  court  to  ratify  and  confirm  such 
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contracts  both  before  the  expenditures  are  made^  and 
also  afterwards,  when  good  reasons  are  shown  for  not 
making  application  before  the  expenditures  are  made. 
Much  more  liberally  will  this  rule  be  applied  in  case  of 
testamentary ,  trustees. 

The  court  below  properly  found  from  the  facts  in  the 
record  that  a  sale  of  the  real  estate  as  ordered  was  to 
the  best  interest  of  all  parties  interested,  and  especially 
of  the  minors,  and  that  it  was  necessary  to  their  sup- 
port, maintenance,  and  education,  as  they  had  no  other 
means,  and  properly  ordered  the  sale  of  such  of  the 
property  as  was  least  productive  and  most  burdensome 
to  keep,  and  that  the  debts  were  properly  incurred  in 
the  good-faith  execution  of  the  trust,  and  were  neces- 
sary to  preserve  the  property  and  render  it  productive^ 
and  were  incurred  by  the  consent  and  advice  of  the  adult 
beiicSciaries,  a  part  of  whom  had  no  funds  or  estate  to 
support  themselves  and  their  children,  and  to  support 
the  latter.  It  was  manifestly  the  purpose  of  the  testa- 
tor that  his  children  should  receive  from  the  income  of 
the  property  a  support  for  themselves  and  their  families, 
and  by  the  course  pursued  by  the  trustee,  and  the  sale 
now  decreed  to  be  made,  the  property  is  made  produc- 
tive for  that  purpose. 

It  appears  that  f  14,000  of  the  debt  decreed  to  be  paid 
is  the  balance  on  the  f  17,000  borrowed  for  the  estate  to 
make  the  improvements  on  behalf  of  the  trust  estate; 
that,  since  the  improvements  were  made,  f22,243  has 
been  received  as  rental  for  this  property,  while  the  in- 
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ten  st  on  the  money  borrowed  to  pay  for  the  same  is  only 
|5,200.  While  the  debts  might  thns  be  paid  out  of  the 
income,  it  would  leave  nothing  for  the  support  and 
maintenance  of  the  family,  as  the  remainder  of  the  prop- 
erty is  not  so  productive.  The  improvements  are  shown 
to  he  substantial  and  permanent, — ^worth  more  than 
they  cost ;  and  the  conversion  of  this  property  to  be  sold 
and  then  reinvested  is  to  the  interest  of  all  parties,  and 
necessary  to  preservation  of  the  property  and  to  obtain- 
ing the  rents  therefrom.  The  present  attempt  is  not 
to  sell  the  property  for  the  purpose  and  with  the  intent 
to  consume  the  proceeds,  but,  rather,  to  reinvest  them 
in  improving  other  property,  making  it  more  desirable, 
and  yielding  more  income  in  accordance  with  the  pri- 
mary purpose  of  the  trustee. 

We  are  entirely  satisfied  that  the  court  below  not  only 
had  the  jurisdiction  and  power  to  grant  the  relief  it  did, 
but  that  it  was  properly  and  judiciously  done;  and  the 
decree  of  the  court  below  is  affirmed,  and  the  cause  re- 
manded for  further  proceedings.  The  costs  of  appeal 
will  be  paid  by  the  complainant,  as  trustee,  as  she  will 
have  credit  for  the  same  in  her  accounts  as  trustee.  The 
costs  of  the  court  below,  as  well  as  the  fee  of  the  guar- 
dian ad  Utenij  will  be  fixed  and  provided  for  by  the  court 
below. 
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Matthews  v.  Cbowdee. 

i 

(Jackson.    April  Term,  1902.) 

L  VENBOB  AND  PT7BCHA8EB.  Bemedy  of  purchaser,  against 
Insolvent  vendor  warranting  title—Rescission. 
Where  there  has  been  a  fully  executed  sale  of  land,  by  deed  con- 
tafning  full  covenants  of  warranty  and  seizin,  with  possession, 
and  payment  by  the  vendee  of  the  purchase  money,  and,  it 
afterwards  appear  that  the  vendor  did  not  have  the  estate  and 
title  which  he  represented  himself  as  having,  the  vendee  before 
eviction  can  not  ordinarily  maintain  an  action  against  the  ven- 
dor for  a  rescission  of  the  sale,  for  a  mere  breach  of  a  warranty 
of  title,  but  if  the  vendor  is  insolvent  the  vendee  may  maintain 
in  suit  in  equity  and  have  a  decree  for  rescission,  though  not 
evicted.     (Post,  p,  740.) 

Cases  cited:    Young  v.  Butler,  1  Head,  640;  Crawford  v.  Keebler, 

5  Lea,  650;  Merriman  v.  Norman,  9  Heis.,  270;  Land  Company 
V.  Hill.  87  Tenn.,  598;  McElya  v.  Hill,  105  Tenn.,  329. 

S.  SAME.  Covenants  of  seizin  and  warranty— Bemedy  for  breach 
of,  against  insolvent  vendor. 
If  the  vendor's  deed  contains  a  covenant  of  seizin,  it  is  an  assur- 
ance to  the  vendee  that  the  vendor  has  the  very  estate  and  title 
both  in  quantity  and  quality  that  he  purports  to  convey.  It  is 
a  personal  covenant  in  praesentl,  and  if  untrue,  it  was  breached 
the  instant  it  was  made,  and  the  vendee,  without  reference  to 
the  matter  of  evictions,  may  bring  his  action  at  law  for  dam- 
ages for  the  breach,  or  in  equity  for  a  rescission  against  an 
insolvent  vendor.     (Post,  pp.  740-741.) 

Cases  cited:    Curtis  v.  Brannon,  98  Tenn.,  153;  Ingram  v.  Morgan, 
4  Hnmph.,  66;  Woods  v.  North,  6  Humph.,  309;  Bamett  v.  Clark, 

6  Sneed,  437;  Baird  v.  Goodrich,  5  Heis.,  24;  Land  Co.  v.  Hill, 

87  Tenn.,  598;  McElya  v.  Hill,  105  Tenn.,  329. 
Ill  Tenn— 47 


738  TENNESSEE  REPORTS.  [Vol.  HI 

Matthews  v.  Crowder. 

8.  8AMB.  Vendor  a  trustee  for  vendee— Trust  follows  considera- 
tion paid  vendor  into  other  land. 
Where  a  vendor  of  land  has  received  the  vendee's  notes  for  the 
purchase  price^  and  whose  covenants  have  been  so  breached  as 
to  warrant  a  rescission,  in  equity,  the  vendor  will  be  treated 
as  trustee  of  the  notes  for  the  benefit  of  the  vendee;  and  if  Ihe 
vendor  has  used  the  notes  in  the  purchase  of  other  land  in  his 
own  right,  and  the  vendee  has  paid  the  notes,  he  may  on  re- 
scission follow  the  notes,  as  a  trust  fund,  into  the  land,  and,  by 
decree,  have  it  subjected  to  a  reimbursement.  {Post,  pp.  741- 
745.) 

4.    SAME.    Same.    Case  in  Judgment. 

The  defendants  sold  to  complainant  a  certain  tract  of  ladd  con- 
veying by  deed  containing  full  covenants  of  warranty  and  seizin. 
Complainant  executed  his  notes  for  purchase  price  which  de- 
fendants transferred  for  other  land  taking  title  thereto.  Com- 
plainant paid  the  notes.  Defendants  had  no  title  to  the  land 
sold  complainant,  excepting  a  life  estate,  and  they  were  insol- 
vent. Complainant  filed  bill  for  rescission,  and  to  have  trust 
declared  for  purchase  price  paid  by  him  upon  the  aforesaid  life 
estate  and  tract  purchased  by  defendants  from  third  party. 

Held:  That  complainant  was  entitled  to  a  rescission,  and  to  a 
recovery  of  the  purchase  money  paid  by  him  to  be  satisfied  by 
sale  of  the  life  estate,  and  of  the  land  purchased  by  defendant 
from  third  party. 


FROM  GIBSON. 


Appeal    from   Chancery   Court   of   Gibson    County. 
— John  S.  Cooper,  Chancellor. 

Taylor  &  Biggs,  for  Matthews. 
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Spl.  Hill^  for  Crowder  et  al. 


Mr.  Justice  Caldwell  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  to  rescind  an  executed  sale  of  land.  On 
the  18th  of  April,  1899,  Daniel  Crowder  and  his  wife 
sold  16  2-3  acres  of  land  to  W.  F.  Matthews  for  the  sum 
of  f300.  All  parties  believed,  and  Crowder  and  wife 
represented,  that  they  owned  the  land  absolutely  in 
fee.  Their  deed  of  conveyance  to  Matthews  was  abso- 
lute in  terms,  and  contained  full  covenant  of  seisin  and 
warranty  of  title.  For  the  consideration  Matthews  ex- 
ecuted two  promissoiy  notes,  which  Crowder  and  wife 
assigned  to  J.  F.  Bailey  in  the  purchase  of  another  tract 
of  land,  which  contained  35  acres,  and  Matthews  paid 
the  notes. 

In  October,  1899,  Matthews  discovered  that  Crowder 
and  wife  had  misrepresented  their  title;  that  they  in 
fact  had  only  a  life  estate  in  the  land  sold  to  him  ss 
aforesaid;  and  because  of  that  fact,  and  the  furthei* 
fact  that  Crowder  and  wife  were  insolvent,  Matthews, 
on  the  16th  day  of  that  month,  brought  this  bill,  seek- 
ing a  rescission.  He  offered  to  restore  the  tract  he  had 
purchased,  and  sought  a  recovery  for  the  |300  paid ;  and 
to  satisfy  that  recovery,  if  not  otherwise  paid,  he  sought 
to  have  both  tracts  sold,  first  the  life  estate  in  the  16  2-3 
acres,  and  then  the  35  acres,  if  necessary.  Crowder  and 
wife,  by  answer  and  agreement,  conceded  the  facts  just 
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narrated,  but  denied  as  a  matter  of  law  that  Matthews 
was  entitled  to  a  rescission  before  eviction  and  they  de- 
nied farther  that  he  was  entitled  to  subject  the  35  acres 
of  land,  even  though  the  other  relief  sought  should  be 
allowed.  The  chancellor  granted  the  prayer  of  the  bill 
Crowder  and  wife  appealed,  and  by  assignments  of  error 
they  raise  the  same  legal  questions  made  by  them  be- 
low. 

1.  The  decree  is  correct.  It  is  true  the  vendee  in  an 
executed  sale  of  land  cannot,  before  eviction,  maintain 
a  suit  to  rescind  for  a  mere  breach  of  the  warrantv  of 
title,  for  in  that  case  he  is  presumably  protected  by  that 
covenant  in  his  deed ;  but  when  insolvency  of  the  vendor, 
as  in  this  instance,  is  superadded  to  such  breach,  that 
protection  is  dissipated,  and  the  vendee,  in  consequence 
thereof,  may  have  a  decree  for  rescission,  though  not 
yet  evicted.  Young  v.  Butler,  1  Head,  640 ;  Crawford  v. 
Keebler,  5  Lea,  550 ;  Merriman  v.  Norman^  9  Heisk.,  270; 
Land  Co.  v.  Hill,  87  Tenn.,  598,  11  S.  W.,  797,  5  L.  R 
A.,  45;  McEhja  v.  Hill,  105  Tenn.,  329,  59  8.  W.,  1025; 
18  Enc.  PI.  &  Prac,  770. 

2.  This  deed  contains  also  a  covenant  of  seisin,  which 
is  an  assurance  to  the  vendee  that  the  vendors  have  the 
very  estate,  in  quantity  and  quality,  that  they  purport 
to  convey,  namely,  16  2-3  acres  of  land  in  fee.  Being  a 
personal  covenant  in  praesenti,  and  being  untrue,  in  that 
the  covenantors  in  fact  had  only  a  life  estate  in  the  land, 
it  was  breached  the  instant  it  was  made,  and  the  cov- 
enantee therefore  at  once,  and  without  reference  to  the 
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matter  of  eviction,  became  entitled  to  his  action  for  the 
breach,  either  at  law  for  damages  or  in  equity  for  re- 
scission. The  breach  alone  authorized  an  immediate 
suit  at  law,  and  the  breach,  together  with  the  insolvency 
of  the  vendors,  authorized  an  immediate  suit  in  equity, 
if,  indeed,  the  insolvency  was  necessary  for  the  latter. 
Curtia  v.  Brannon,  98  Tenn.,  153,  38  S.  W.,  1073,  and 
citations;  Woods  v.  North,  6  Humph.,  309,  44  Am.  Dec., 
312 ;  Ingram  v.  Morgan,  4  Humph.,  66,  40  Am.  Dec,  626 ; 
Barnett  v.  Clark,  5  Sneed,  437;  Baird  v.  Goodrich,  5 
Heisk.  24;  Land  Co.  v.  Hill,  87  Tenn.,  598,  11  S.  W. 
797,  5  L.  R.  A.,  45;  McElya  v.  Hill,  105  Tenn.,  329,  59 
S.  W.,  1025. 

3.  The  object  and  result  of  every  decree  of  rescission 
is  to  put  the  parties  as  nearly  tn  statu  quo  as  possible 
without  injury  to  innocent  third  persons.  Curtis  v. 
Brannon,  98  Tenn.,  161,  38  S.  W.,  1073,  and  authorities 
cited.  That  object  and  result  are  to  be  accomplished, 
under  the  facts  of  this  case,  by  the  court's  direction,  in 
the  first  instance^  that  the  vendee  restore  the  land  re- 
ceived, and  the  vendors  the  money  paid ;  and,  in  the  sec- 
ond instance,  if  the  money  be  not  restored  by  payment 
into  court  within  a  given  time,  that  the  life  estate  in  the 
16  2-3  acres,  and,  if  necessary,  the  fee  in  the  35  acres, 
be  sold  to  raise  the  amount  of  the  money  recovered.  If 
the  notes  executed  by  Matthews  to  Crowder  and  wife 
were  still  in  their  hands  and  unpaid,  the  status  quo 
could  be  restored  by  a  mere  restoration  of  the  land  con- 
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veyed  to  Matthews  and  a  cancellation  of  the  deed  and 
the  notes. 

But  the  notes  were  assigned  to  Bailey  in  the  purchase 
of  the  35-acre  tract,  and  have  been  paid  in  full  to  Mat- 
thews. This  being  true,  and  the  35  acres  being  still  in  the 
possession  and  owner^ip  of  Crowder  and  wife,  a  court 
of  equity  will  treat  this  land  as  the  representative  of 
the  notes,  and  in  that  view  will  subject  it  to  sale  for  his 
reimbursement  so  far  as  not  otherwise  made  Having 
obtained  the  notes  upon  the  faith  of  such  a  misrepresen- 
tation as  justifies  this  proceeding  for  rescission,  Crowder 
{ind  wife  will  be  justly  regarded  as  trustees,  or  quasi 
trustees,  for  the  benefit  of  Matthews,  the  maker ;  and  the 
notes,  like  any  trust  fund,  can,  under  familiar  equitable 
principles,  be  followed  by  him  into  the  land  purchased 
therewith.  The  subjection,  in  the  first  place,  of  the  life 
estate  in  the  16  2-3  acres,  is  but  the  ordinary  equitable 
relief  granted  in  rescission  for  the  reimbursement  of  the 
vendee  who  has  paid  the  price  of  the  land  sold ;  and  the 
supplementary  subjection,  in  the  second  place,  of  the 
35  acres  purchased  with  his  notes,  results  from  the  rule 
that  the  parties  whose  contract  is  rescinded  may  be 
placed  as  nearly  in  statu  quo  as  possible  without  injury 
to  innocent  third  persons,  and  also  from  the  doctrine 
that  a  cestui  que  trust  may  follow  the  trust  fund  wher- 
ever he  may  be  able  to  trace  it,  except  in  the  hands  of 
innocent  third  persons. 

In  his  classification  of  constructive  trusts  Perry  uses 
this  language,  viz. :     "Third.    Trusts  that  arise   from 
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some  equitable  principle,  independent  of  the  existence 
of  any  fraud;  as,  where  an  estate  has  been  purchased, 
and  the  consideration  money  paid,  but  the  deed  is  not 
taken,  equity  will  raise  a  trust  by  construction  for  the 
purchaser."  1  Perry,  Trusts,  section  168,  at  close.  That 
is,  equity  in  such  a  case  will  regard  the  vendor  as  the 
trustee  of  the  legal  title  of  the  land  for  the  benefit  of  the 
vendee.  On  the  same  or  like  principle  equity  will  treat 
a  vendor  of  land,  who  has  received  the  vendee's  notes 
for  the  price,  and  whose  covenants  have  been  so  breached 
as  to  warrant  rescission,  as  trustee  of  the  notes  for  the 
benefit  of  the  vendee;  and,  if  such  vendor  uses  the  notes 
in  the  purchase  of  other  land  in  his  own  right,  and  the 
maker  pays  them,  he  may,  on  rescission,  follow  the 
notes,  as  a  trust  fund,  into  that  land,  and  have  it  sub- 
jected to  sale  for  his  reimbursement  No  more  can  the 
vendor  in  such  a  case  hold  other  land  so  purchased 
against  his  vendee's  decree  in  rescission  than  he  could 
hold  the  notes  themselves  against  such  a  decree,  for  the 
land,  under  those  circumstances,  is,  in  legal  contempla- 
tion, but  the  representative  of  the  notes,  or  a  substitute 
for  them.  Equity  would  not  permit  the  retention  of  the 
notes.  It  will  not  permit  the  retention  of  the  land  pur- 
chased with  them,  unless  their  maker  be  first  indemni- 
fied by  the  payment  of  his  money  recovery. 

Pomeroy  thinks  the  case  put  by  Perry  is  more  like  an 
vxpress  trust.  He  observes :  "It  is  commonly  said  that 
a  trust  is  created  by  a  contract  for  the  sale  of  land; 
that  the  vendor  holds  the  legal  title  as  a  trustee  for  the 
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purchaser.  Whatever  of  truth  there  is  in  this  mode  of 
statement,  whatever  of  a  real  trust  relation  exists^  it 
certainly  has  nothing  in  common  with  constructive 
trusts ;  it  rather  resembles  an  express  trust. ' '  2  Pom.. 
Eq.  Jur.y  section  1046. 

Which  of  these  two  eminent  authors  is  the  more  ac- 
curate in  his  classification  need  not  be  here  considered. 
It  is  sufficient  for  present  purposes  that  the  relation 
they  mention  and  its  equitable  result  furnish  an  analogy 
for  the  case  under  consideration,  as  has  been  seen  al- 
ready. In  section  1044  Pomeroy  says:  "Constructive 
trusts  include  all  those  instances  in  which  a  trust  is 
raised  by  the  doctrines  of  equity  for  the  purpose  of 
working  out  justice  in  the  most  efficient  manner  where 
there  is  no  intention  of  the  parties  to  create  such  a  re- 
lation, and  in  most  cases  contrary  to  the  intention  of 
the  one  holding  the  l^al  title,  and  where  there  is  no  ex- 
press or  implied,  written  or  verbal,  declaration  of  the 
trust." 

The  generality  of  that  statement,  which  is  amply  jus- 
tified by  the  other  text-writers  on  equity  jurisprudence 
and  the  adjudged  cases,  embraces  the  present  case. 
Here  are  insolvent  vendors  of  land,  who  have  breached 
the  vital  covenants  of  their  deed,  in  possession,  first,  of 
their  vendee's  notes  for  the  purchase  money,  and  then 
of  other  land  purchased  with  those  notes,  since  paid  by 
their  maker,  the  misled  and  damaged  vendee.  He  who 
has  really  paid  for  this  other  land  has  it  not ;  and  they, 
who  have  in  fact  not  paid  for  it,  have  it.     In  ultimate 


8  Gates]  ADDENDUM.  745 

Matthews  t.  Crowder. 

effect  the  money  of  Matthews  has  been  invested  in  this 
other  land,  and  the  title  has  been  taken  to  Crowder  and 
wife*  The  advantage  the  latter  persons  have  on  the 
face  of  the  transaction  is  unconscionable.  It  is  just 
such  an  advantage  as  a  court  of  equity  always  delights 
to  circumvent  by  raising  a  trust  in  favor  of  the  other 
person  "for  the  purpose  of  working  out  justice  in  the 
most  efficient  manner.'^ 
Let  the  decree  be  affirmed. 


Foroerlr  Chier  Jusi 


(^  ZtiiuU  to  (i^  (mentor;  of 


HONOKABLE  PETEK  TURNEY. 

Formerly  Chief  Justice  of  Tennessee  and  Governor  of  Tennessee. 

WHEN  the  Supreme  Court  of  Tennessee,  sitting 
at  Knoxville,  convened  on  the  twentieth  day 
of  October,  1903,  the  Attorney-General,  ad- 
dressing the  court,  said : 

"  May  it  please  your  Honors : 

"It  is  my  sad  office  to  announce  to  the  court  the  death 
of  the  Honorable  Peter  Turney,  for  many  years  an 
associate  justice  and  afterwards,  and  until  chosen  gov- 
ernor of  the  State,  its  chief  justice. 

"In  making  this  announcement  it  is  not  my  purpose, 
nor  do  I  deem  it  proper  on  this  occasion,  to  make  an 
extended  reference  to  the  life  and  public  services  of 
him,  who  with  fidelity,  ability  and  patriotism,  dis- 
chai'ged  every  duty  imposed  and  worthily  wore  the  high 
honors  conferred  upon  him  by  his  fellow  citizens,  but, 
that  we  may  honor  ourselves  in  thus  showing  our  deep 
sorrow  for  the  death  and  respect  for  the  memory  of  this 
illustrious  son  of  Tennessee,  I  do  now  move  your  Honors 
that  the  public  business  before  this  court  be  suspended 
for  the  day,  and  that  the  court  stand  adjourned." 

(747) 
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And  thereupon  Chief  Justice  Beard  made  response  as 
follows : 

"Mr.  Attorney-General :  In  view  of  the  long  and  dis- 
tinguished public  career  of  Ex*OoTernor  Tumey,  just 
ended  by  his  death,  and  especially  in  consideration  of 
the  fact  that  he  was  for  twenty-two  consecutive  years  a 
member  of  this  court,  and  for  six  years  its  chief  justice, 
it  is  proper  that  your  motion  should  be  entertained.  It 
is  therefore  ordered  that  the  court  stand  adjourned  until 
to-morrow  morning  at  nine  o'clock,  and  the  clerk  of  the 
court  is  directed  to  have  his  record  show  not  only  thin 
adjournment,  but  the  occasion  of  it."  Thereupon  court 
adjourned  until  to-morrow  morning  at  9  o'clock. 

Immediately  after  the  adjournment  of  the  supr^ne 
court,  a  meeting  of  the  bar  of  the  State  wajs  held  in  the 
supreme  court  room  at  Knoxville,  Tennessee,  for  the 
purpose  of  taking  appropriate  action  with  reference  to 
the  death  of  the  Honorable  Peter  Turney,  formerly  chief 
justice  of  Tennessee  and  governor  of  the  State,  and  the 
present  chief  justice,  the  Honorable  W.  D.  Beard^  hav- 
ing been  called  to  the  chair,  Horace  Van  Deventer,  Esq. 
of  Knoxville,  was  elected  secretary. 

And  thereupon  on  motion  of  Major  T.  S.  Webb,  the 
chairman  w^as  authorized  to  appoint  a  committee  to 
draft  suitable  resolutions  of  respect,  and  the  following 
members  of  the  bar  of  Tennessee  were  thereupon  ap- 
pointed a  committee  on  resolutions :  T.  S.  Webb,  chair- 
man ;  Judge  W.  K.  McAlister,  Judge  M.  M.  Neil,  Jarome 
Templeton,  Joshua  W.  Caldwell,  D.  L.  Snodgrass, 
Thomas  Curtin,  D.  K.  Young,  Edward  T.  Sanford,  S.  Q. 
Shields,  D.  D.  Anderson,  Charles  T.  Cates,  Sr.,  W.  A. 
Henderson,  W.  D.  Speers,  Sam  Epps  Young,  Robert 
Burrow  and  C.  R.  Head. 

On  motion  the  meeting  thereupon  adjourned  subject 
to  the  call  of  the  chairman. 

Subsequently,  pursuant  to  the  call  of  the  chairman, 
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an  adjourned  meeting  of  the  bar  of  Tennessee  was  held 
in  the  supreme  court  room  at  Knoxville  on  November 
21, 1903,  when  Major  T.  S.  Webb,  chairman  of  the  com- 
mittee on  resolutions,  submitted,  on  behalf  of  the  com- 
mittee, the  following  resolutions  and  moved  their  adop- 
tion.    Which  motion  was  duly  seconded. 

In  addressing  himself  to  the  resolutions,  Major  Webb 
spoke  as  follows : 

"I  desire  to  say  a  very  few  words  on  the  character  of 
Judge  Tumey  and  mainly  to  refer  to  two  peculiarities 
of  this  distinguished  man  which  are  not  dwelt  upon  in 
the  resolutions.  Judge  Turney  was  a  man  of  command- 
ing presence;  he  was  a  man  to  attract  attention  in  a 
crowd  of  ten  thousand ;  he  was  a  man  of  such  striking 
appearance  and  in  his  appearance  gave  forth  such  evi- 
dence of  power  that  any  one  would  be  attracted  to  him 
OB  a  man  extraordinary  in  strength  of  mind  and  body, 
but  unlike  most  men  of  that  striking  appearance  no 
I)erson  who  was  attracted  by  his  appearance  would 
hesitate  for  a  moment  when  they  looked  into  his  face  to 
approach  him.  There  was  nothing  in  his  demeanor  or 
expression  to  awe  anybody;  he  was  with  all  his  distin- 
guished appearance  as  approachable  as  a  child. 

"Another  feature  of  his  character  not  dwelt  upon  in 
the  resolutions  and  which  has  often  impressed  me  is 
that  he  had  the  broadest  charity  for  the  faults  of  other 
peopla  I  will  have  to  concede  that  when  he  made  up 
his  mind  that  a  thing  was  wrong  he  would  condemn  the 
wrong  and  the  man  that  did  it,  but  for  the  foibles  and 
faults  of  the  human  family  he  had  the  broadest  charity 
I  have  ever  known  any  man  to  have.  And  these  are 
characteristics  that  we  would  all  be  better  to  have  more 
of  and  these  are  characteristics  that  we  may  well  emu- 
late, in  addition  to  those  specified  in  the  resolutions.'' 

Before  putting  the  motion  to  adopt  the  resolutions, 
the  chairman,  the  Honorable  Chief  Justice  Beard,  paid 
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the  following  tribute  to  the  deceased  former  chief  jus- 
tice: 

"I  could  not  hope  to  add  anything  to  the  tribute  pai«! 
to  Governor  Turney  by  the  committee  reporting  the 
resolutions,  but  in  view  of  the  fact  that  I  was  for  at  least 
thirty  years  acquainted  with  Governor  Turney  and  for 
a  short  time  his  associate  as  a, member  of  the  bench ,  I  do 
not  deem  it  improper  to  say  a  few  words  to  give  my  own 
estimate  of  his  character. 

"In  the  first  place,  as  just  said  by  Major  Webb^ 
his  personality  was  very  remarkable.  In  physical  pro- 
portions his  was  a  commanding  figure.  Like  Saul, 
from  his  shoulders  and  upward,  he  was  higher  than  any 
of  the  people.  I  recall  as  distinctly  as  if  it  were  yes- 
terday my  first  meeting  with  him;  it  was  in  1870  when 
making  a  canvass  of  the  State  as  a  candidate  for  the 
first  time  for  a  place  on  the  supreme  bench,  he  came  to 
Memphis  to  meet  old  and  to  make  new  friends.  I 
encountered  him  on  one  of  the  streets  of  that  city. 
Large  in  person  but  without  awkardness,  firm  in  his 
tread  and  erect  as  an  Indian,  he  attracted  my  attentiou 
and  arrested  that  of  those  who  passed.  I  have  heard  it 
stated  by  a  gentleman  of  his  party  that  in  the  hotel  where 
he  was  stopping  while  in  New  York,  where  as  gover- 
nor he  had  gone  to  make  financial  arrangements  to  carry 
the  then  fioating  debt  of  the  State,  men  stood  in  groups 
and  watched  him  as  he  slowly  passed  up  and  down  the 
corridors  of  the  hotel.  It  is  true  the  old-fashioned, 
broad-brimmed  white  wool  hat  which  he  wore  had  some- 
thing to  do  with  provoking  the  gaze  of  the  curious 
crowds  which  gathered,  yet  his  large  proportions  and 
dignified  bearing  had  much  more. 

"He  was  also  remarkable  for  his  broad,  common  sense. 
In  the  year  1890  I  was  commissioned  by  Governor 
Taylor  to  fill  the  vacancy  caused  by  the  death  of  the 
lamented  Judge  Fowlkes,  and  under  this  appointment  I 
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sat  for  three  months  as  a  member  of  the  supreme  courts 
and  this  gave  me  an  opportunity  of  meeting  the  then 
Chief  Justice  Turney  and  of  knowing  his  peculiar 
characteristics  better  than  ever  before.  There  is  no 
place  where  the  measure  of  the  lawyer  and  the  judge 
can  be  so  accuratelv  taken  as  in  the  consultation  room. 
His  mental  makeup,  his  grasp  upon  the  facts  and  the 
principles  involved  in  the  cases,  the  processes  he  goes 
through  in  reaching  his  conclusions  can  all  be  gauged 
there.  I  tow  in  the  frequent  consultations  then  held 
what  I  had  known  before  and  what  was  generally  known 
by  the  profession  at  large,  that  he  was  not  a  case  lawyer ; 
but  I  learned  what  I  had  not  known  so  well — the 
strength  and  the  breadth  of  his  common  sense  and  the  ^ 
instinct  of  right  which  he  brought  into  play  in  the  ex- 
amination of,  and  debates  with  regard  to,  the  various 
records  reviewed. 

"His  public  career  was  an  exceptional  one.  He  was  a 
fine  soldier,  acquiring  distinction  as  such  in  the  civil 
war,  and  carried  with  him  honourable  scars  to  the  grave. 
His  term  of  service  as  judge  of  the  supreme  court  was 
longer  that  that  rendered  by  any  one  who  has  ever  sat 
upon  this  bench.  He  was  first  elected  in  1870,  again  in 
1878  and  once  more  in  1886,  without  a  struggle  on  his 
part.  During  this  last  term  he  was  made  chief  justice 
of  the  court  and  served  in  that  capacity  until  called  by 
the  voice  of  his  countrymen  to  pass  into  another  sphere 
of  public  usefulness. 

"It  will  be  recalled  by  the  older  members  of  the  bar 
that  the  profession  somewhat  doubted  the  wisdom  of  the 
court  in  elevating  him  to  this  position.  During  the  ex- 
istence of  the  bench  which  preceded  that  of  1886  there 
had  accumulated  a  vast  volume  of  business  in  each  di- 
vision of  the  State  which  lay  undisposed  of  for  years. 
That  bench  was  the  victim  rather  than  the  creator  of 
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that  condition.  Litigation  pent  up  during  the  years  of 
the  civil  war,  at  its  end,  poured  like  a  flood  into  all  the 
courts  of  the  State.  To  this  was  added  such  as  was 
produced  by  the  business  of  the  current  years ;  this  new 
litigation  in  addition  to  the  old,  choked  the  channels  of 
the  courts  and  made  progress  in  them  ineyitably  slow. 
Causes  remained  upon  the  dockets  term  after  term  until 
there  was  a  feeling  that  the.  delay  experienced  was  a 
practical  denial  of  justice.  During  these  periods  of  de- 
lay it  often  occurred  that  the  litigant  who  was  ultimately 
successful  found  that  he  had  gained  a  barren  victory 
because  of  the  insolvency  of  the  adversary  party,  jjend- 
ing  his  litigation.  Lawyers  were  no  less  dissatisfied  than 
clients.  No  one  questioned  the  ability  or  integrity  of  the 
several  justices  of  the  old  court.  These  qualities  were 
universally  accorded  to  them,  but  in  the  exasperation 
created  by  the  condition  which  I  have  mentioned,  their 
methods  were  called  in  question  and  they  were  held  re- 
sponsible for  what  they  could  not  well  control.  At  any 
rate  there  was  a  widespread  opinion  that  an  emergency 
had  arisen  in  the  judicial  history  of  the  State  which  re- 
quired a  change  in  the  personnel  of  the  supreme  court — 
that  new  blood  should  be  introduced  into  it  and  younger 
men  take  the  places  so  long  occupied  by  their  elders. 
This  grew  in  extent  and  momentum  as  the  days  passed, 
so  that  long  before  the  meeting  of  the  convention  called 
by  the  dominant  party  to  select  candidates  for  these 
places,  it  was  apparent  that  the  members  of  the  old  court 
seeking  re-election,  save  one,  were  doomed.  Prom  this 
overflowing  tide  Judge  Turney  alone  was  saved.  His 
popularity  was  so  great  with  the  bar  and  the  people 
that  he  was  chosen  to  succeed  himself;  but  while  he  had 
this  personal  hold  upon  the  members  of  the  profession 
which  had  served  largely  to  shelter  him  in  the  late  storm, 
yet  it  was   thought  the  very   characteristics   which 
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gave  Ixlm  this  strength  would  unfit  him  for  the  drastic 
work  expected  of  the  new  court. 

^^No  greater  mistake,  however,  was  evar  mada  Rally- 
ing his  associates  about  him,  under  his  masterful  leader- 
ship, by  working  in  season  and  out  of  season,  by  day  and 
by  night,  there  was  accomplished  the  herculean  task  of 
clearing  the  supreme  court  dockets.  Once  more,  the 
court  showed  a.  clean  balance-sheet  To  do  this, 
however,  killed  Fowlkes,  that  knightly  gentleman 
and  erudite  jurist,  and  tried  the  mettle  of  Snodgrass^ 
Caldwell  and  Lurton,  able,  vigorous  and  ambitious  as 
they  were;  but  the  task  set  by  popular  demand  was  ac- 
complished, and  the  profession  to-day  owes  a  debt  of 
gratitude,  not  only  to  the  members  of  that  court  who  still 
live,  but  also  to  those  who  have  crossed  the  dark  river, 
and  much  if  not  most  of  all  to  that  rugged,  blunt  and 
conscientious  chief  justice  who  was  ever  in  the  forefront 
of  the  work.  What  was  then  done  increased  his  hold, 
so  that,  without  doubt,  in  1892  and  1893  he  was  the 
strongest  public  man  in  the  State. 

^Then  it  was  his  friends  determined  that  he  should 
round  out  his  public  career  already  remarkable  with 
I)olitical  preferment.  The  result  was  that  he  was  made 
governor  of  the  State.  At  the  end  of  his  second  term  as 
such  he  retired  to  private  life  and  in  the  course  of  na- 
ture he  died  full  of  years  and  of  honors.  When  the 
time  came  for  his  final  departure  he  went — 


Not  like  a  quarry,  slave  at  night» 

Scourged  to  his  dungeon;  but  sustained  and  soothed 

By  an  unfaltering  trust 

Like  one  who  wraps  the  drapery  of  his  couch' 
About  him  and  lies  down  to  pleasant  dreams. 


^^Death  silences  all  hostile  criticism  upon  the  part  of 
those  who  saw,  or  claimed  they  did,  mistakes  made  dur- 
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ing  Mb  short  political  serrice,  and,  standing;  as  if  at  his 
grave,  every  Tennesseean,  for  the  good  that  was  in  him 
and  the  good  that  he  did,  with  reverent  lips  must  say: 
^Peace  be  to  his  ashes.' " 

The  report  of  the  committee  on  resolutions  was  then 
unanimously  adopted  by  a  rising  vote.  Thereupon  it 
was  moved  that  the  chairman  appoint  some  member  of 
the  bar  to  present  the  resolutions  to  the  supreme  court, 
and  ask  to  have  them  spread  upon  the  minutes,  which 
motion  was  duly  seconded  and  having  carried  unani- 
mously, the  chair  appointed  Attorney-General  Charles 
T.  Gates,  Jr.,  to  present  the  resolutions  to  the  supreme 
court.     After  which  the  meeting  adjourned  sine  die. 

THE  RESOLUTIONS. 

Peter  Turney  was  bom  September  27,  1827,  at  Jasper,  Marion 
county,  Tennessee,  but  soon  afterwards  his  parents  moved  to  Win- 
chester in  Franklin  county;  and  there  he  lived  until  his  death  on 
October  2S,  1903.  He  came  from  one  of  the  pioneer  families  of 
Tennessee,  his  grandfather,  Peter  Turney,  having  settled  in  Smith 
county  at  the  end  of  the  eighteenth  century.  His  father,  Hopkins 
L,  Turney,  a  distinguished  lawyer,  served  three  terms  in  the  lower 
house  of  congress  and  one  term  in  the  United  States  Senate. 

Judge  Turney  had  no  education  except  such  as  was  afforded  by 
the  country  schools  of  Franklin  county,  but  building  upon  this 
foundation,  he  became  a  well  read  man  of  wide  information  and  well 
trained  mind.  He  was  prepared  for  the  profession  of  law  by  his 
father  and  by  Judge  Nathan  Green,  the  Hardwicke  of  Tennessee, 
and  was  admitted  to  the  bar  at  Franklin  in  1848. 

He  was  twice  married^  first  to  Miss  Cassa  W.  Gaines,  and  after 
her  death  to  Miss  Hannah  T.  Graham.  Of  his  large  famUy  six 
sons  and  three  daughters  survive  him. 

He  was  a  modest  and  sincere  Christian  and  in  the  later  years 
of  his  life  he  became  a  communicant  of  the  Protestant  Episcopal 
church. 

The  position  of  the  dominant  political  party  in  the  north  and 
west  on  the  constitutional  question  of  the  power  of  congress  over 
the  territories,  as  construed  In  the  Dred  Scott  case,  led  Judge  Tur- 
ney to  the  conclusion  that  the  rights  of  the  pouthem  States  under 
the  constitution  would  not  be  respected,  if  the  control  of  the  federal 
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government  should  pass  to  that  party.  Therefore,  when  Mr.  Lin- 
coln was  elected,  he  sincerely  believed  that  it  was  the  duty  of  the 
sonthem  States  to  withdraw  from  the  Union,  and  acting  upon  that 
belief,  he  became  an  avowed  and  zealous  advocate  of  the  southern 
States  to  withdraw  from  doubt  of  the  right  of  any  State  to  take 
such  action  for  good  cause. 

In  February,  he  was  elected  a  delegate  from  Franklin  county 
to  the  proposed  convention  to  consider  the  question  of  the  seces- 
sion of  this  State,  his  competitor  being  the  late  Governor  Albert  S. 
Marks  who  at  that  time,  was  opposed  to  secession.  The  propo- 
sition to  hold  the  convention  was  disapproved  by  a  large  popular 
majority,  but  when  the  war  between  the  States  became  inevitable 
without  Waiting  for  further  action  by  Tennessee,  Judge  Tumey 
raised  a  regiment  of  volunteers  and  offered  its  services  to  the  con- 
federate government.  On  April  27,  1861,  this  regiment  assembled 
at  Winchester  and  having  been  accepted  by  the  confederate  author- 
ities, as  the  First  Tennessee  Infantry,  was  assigned  to  the  Army  of 
Virginia. 

Judge  Tumey  served  as  colonel  of  this  regiment  throughout 
the  civil  war,  declining  promotion  in  order  to  remain  with  the  neigh- 
bors and  friends  who  had  followed  him  to  the  war,  and  to  whose 
welfare  he  was  unselfishly  devoted.  At  the  battle  of  Fredericks- 
burg, he  received  an  almost  mortal  wound,  from  which  he  suffered 
severely  to  the  end  of  his  life. 

When  the  war  ended,  he  accepted  the  result  without  any  change 
of  opinion  as  to  the  right  of  secession,  but  knowing  that  the  ques- 
tion was  forever  settled  and  thenceforth  devoted  himself  to  the 
task  of  restoring  the  wasted  fortunes  of  his  native  State. 

Resuming  the  practice  of  law,  he  acquired  a  large  and  remuner- 
ative business,  which  he  surrendered  in  1870  to  accept  a  place  upon. 
the  supreme  bench.  He  was  re-elected  in  1878  and  in  1886.  This 
last  election  was  significant  of  his  hold  upon  the  bar  and  the  peo- 
ple of  the  State.  By  the  new  court,  he  was  unanimously  elected  to 
the  constitutional  office  of  chief  Justice,  which  he  held  until  January 
16,  1893,  when  he  was  inaugurated  as  governor  of  the  State,  to 
wbich  office  he  had  been  elected  in  November,  1892.  His  inaugura- 
tion occurred  at  his  family  home,  "Wolf's  Craig,"  near  Winchester, 
where  he  was  at  this  time,  confined  by  a  severe  and  painful  sick- 
ness.   In  1894,  he  was  re-elected  governor. 

At  the  end  of  his  second  term  in  that  office,  he  returned  to  his 
home  and  resumed  the  practice  of  law  at  Winchester. 

It  is  perhaps  not  the  province  of  this  committee  to  comment 

upon  Judge  Turney's  political  career,  but  it  is  proper  to  note  that 

he  neither  sought  nor  desired  the  office  of  governor,  but  accepted  it 

>  reluctantly  In  response  to  a  popular  demand  such  as,  probably, 

never  was  made  upon  any  other  public  man  in  Tennessee.    It  is  not 
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to  be  doubted  that  in  accepting  this  high  office,  so  much  sought  by 
others,  he  overcame  and  disregarded  his  own  strong  preferences,  i 

and  made  a  distinct  sacrifice  to  duty. 

Upon  the  bench,  he  was  contented,  its  labors  and  duties  were 
pleasant  to  him  and  the  members  of  the  bar  and  his  associates  on 
the  bench  were  his  congenial  friends.  The  excitement  and  the 
successes  of  politics  had  no  attraction  for  him  and  he  neyer  ceased 
to  regret  that  the  people  of  Tennessee  had  not  permitted  him  to 
finish  his  life  In  a  position  to  which  he  felt  himself  adapted  and  in 
which  the  happiest  years  of  his  life  had  been  passed. 

It  is  a  pleasing  dut;r  to  consider  Judge  Tumey's  Judicial  work. 
It  is  for  this  that  he  is  best  known  to.  the  bar.  He  made  no  pretension 
to  extensive  learning  in  the  law,  or  to  the  fame  of  a  great  jurist, 
but  he  will  always  rank  as  one  of  the  State's  great  Judges.  He 
was  firmly  grounded  in  the  principles  of  the  common  law,  which  he  I 

regarded  as  the  perfection  of  human  wisdom,  and  was  thoroughly 
versed  in  the  statutory  and  reported  law  of  the  State.  As  a  Judge, 
he  had  no  ambition  to  settle  principles  for  future  cases  but  was 
actuated  by  an  earnest  desire  to  decide  each  particular  case  accord- 
ing to  the  law,  and  he  considered  law  as  identical  with  Justice  and 
right.  His  love  of  truth  and  of  justice  was  intense,  as  he  sought  hi' 
variably  to  know  the  one  and  lo  administer  the  other,  his  Judgments 
rarely  failed  to  commend  themselves  to  his  associates  or  to  reach 
the  real  merits  of  the  case. 

His  ends  were  always  worthy,  his  methods  straightforward  and 
his  intuition  almost  infallible.  Tennessee  has  had  judges  more 
learned,  but  none  more  honest,  none  of  clearer  perceptions  or 
sounder  Judgment,  none  more  apt  to  see  the  right,  none  more  anx- 
ious or  more  determined  to  do  Justice. 

In  his  treatment  of  large  questions  of  constitutional  law,  and 
of  public  policy,  these  excellent  qualities  of  mind  and  character 
were  conspicuous.  His  grasp  of  the  great  constitutional  principles 
of  our  federal  union  was  strong  and  firm  and  he  rarely  dealt  with 
a  constitutional  question  without  evincing  strikingly  the  clearness 
of  his  conception  of  those  principles.  If  it  be  said  that  his  Judicial 
r;onduct  manifested  individuality  and  independence  to  a  degree  un- 
usual in  the  conservative  profession  of  the  law,  it  will  not  be  dif- 
ficult to  maintain  the  proposition  that  jurisprudence  like  every 
other  science  must  be  progressive. 

With  an  independence  which  was  steadily  maintained.  Judge 
Tumey  combined  a  strong  sympathy  with  the  common  people  whCHu 
he  thoroughly  understood  and  who  were  uniformly  and  steadfastly 
his  friends. 

His  heart  was  tonder  and  affectionate  and  his  sympathies  warm 
and  quick.  His  feelings  were  never  allowed  to  influence  his  con- 
duct as  a  judge,  but  in  private  life  his  kindness  was  almost  exces- 
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slTe.    No  sacrifice  was  too  great  for  him  to  make  for  family  or 
friends. 

In  natural  ability,  he  was  the  equal  of  any  of  the  eminent  men 
who  have  adorned  the  supreme  bench  of  this  State.  As  chief  jus- 
tice, he  was  conspicuous  for  efficiency  and  not  less  for  grace  and 
courtesy.  He  was  a  model  for  all  who  shall  follow  him  in  that  high 
office.  No  presiding  Judge  ever  enforced  rules  more  rigidly,  but  his 
strictness  was  equalled  by  his  impartiality  and  by  his  sweet  amiabil- 
ity and  unfailing  courtesy.  No  judge  of  this  State  has  possessed 
.or  has  deserved  in  greater  degree  the  love  and  esteem  of  the  bar  or  of 
the  people.  During  his  long  and  useful  life,  he  served  his  State 
on  the  field  of  battle,  on  the  bench  and  as  its  governor,  and  un- 
failingly, he  displayed  courage,  capacity,  fidelity,  justice  and  pa- 
triotism. He  was  the  best  loved  citizen  of  Tennessee  in  his  day, 
and  his  name  must  stand  high  on  the  honor  roll  of  the  State.  Of 
him,  we  may  say  truly  that  he  was 

Friend  to  iruth.  of  soul  sincere. 

In  action  faithful,  in  honor  clean 

Who  broke  no  promise,  served  no  private  end. 

Hewlved,  That  the  bar  of  East  Tennessee  regrets  the  death  of 
Peter  Turney;  declares  its  gratitude  to  him  for  faithful  and  valu- 
able public  service;  affirms  his  constant  fidelity  to  duty,  justice  and 
right,  and  regards  him  personally  as  an  exemplar  of  the  highest 
ciYil  Tirtues  and  of  the  truest  manhood. 

Resolved,  That  this  memorial  be  presented  to  the  supreme 
court  with  the  request  that  it  be  entered  upon  the  minutes  and 
published  in  their  reports  as  an  enduring  testimonial  of  the  esteem 
and  honor  for  Judge  Turney. 

Resolved,    That  a  copy  be  sent  to  the  family  of  the  deceased. 

T.  S.  WEBB,  Chairman. 

W.  K.  McALISTER. 

M.  M.  NEIL, 

JEROME  TEMPLETON. 

JOSHUA  W.  CALDWELL. 

D.  L.  SNODGRASS. 

THOS.  CURTIN. 

D.  K.  YOUNG.    • 

EDWARD  T.  SANFORD. 

S.  G.  SHIELDS. 

D.  D.  ANDERSON. 

C.  T.  GATES,  Sr. 

W.  A,  HENDERSON. 

W.  D.  SPEARS. 

SAM  BPPS  YOUNG. 

ROBT.  BURROW. 

C.  R.  HEAD,  Committee. 
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PUKSKNTATION  OF  RESOLUTION  AND  TRIBUTE. 

When  the  Supreme  Court  of  Tennessee  convened  on 
the  fifth  day  of  December,  1903,  the  Attorney-General, 
having  presented  the  foregoing  resolutions  and  moved 
that  they  be  spread  upon  the  minutes  of  the  conrt^  said : 

^^In  the  death  of  Judge  Turney  the  members  of  the 
bar  of  East  Tennessee  feel  a  personal  bereavement — they 
loved  him  for  the  goodness  of  his  heai*t  and  the  uniformly 
courteous  treatment  accorded  them  while  he  presided 
over  this  court — they  respected  his  manly  courage  and 
admired  his  great  abilities — ^they  revere  his  memory, 
and,  as  a  slight  token  of  their  love  for  the  friend  that 
has  been  taken  from  them  and  their  respect  and  admira- 
tion for  the  judge,  who  will  not  again  preside  over  this 
tribunal  the  members  of  the  bar  of  East  Tennessee  have 
commissioned  me  to  tender  to  this  court  the  portrait  of 
Judge  Turney  here  presented,  and  ask  that  it  be  ac- 
cepted by  the  court  and  ordered  hung  upon  the  walls  of 
this  courtroom,  in  perpetual  remembrance  of  that  up- 
right man  and  just  judge." 

Thereupon,  the  chief  justice  responded : 

"Mr.  Attorney-General :  To  reply  at  large  to  what 
you  have  said  in  presenting  the  report  and  resolutions 
paying  a  tribute  to  the  late  Governor  Turney,  recently 
adopted  at  a  meeting  of  the  East  Tennessee  bar  would 
be  but  to  repeat  what  I  said  at  that  meeting.  This  I  will 
not  do.  But  I  will  say  that  the  worth  of  his  private 
character,  and  more  than  all  else,  his  distinguished  ser- 
vice, both  in  military  and  civil  life,  entitle  his  memory  to 
be  held  in  high  regard  by  his  countrymen.  More  especi- 
ally is  this  true,  as  to  the  lawyers  of  Tennessee.  Pot  a 
longer  period  than  did  any  other  he  sat  as  justice  of  the 
supreme  court  of  the  State ;  and  for  six  years  he  was  its 
presiding  officer.  To  the  discharge  of  his  judicial  du- 
ties, he  brought  industry,  virile  intellectual  powers,  and 
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a  sense  of  the  right  that  served  him  in  culling  al  the 
right  place  and  in  the  right  time,  many  a  Gordian  knot 
of  intricate  litigation.  As  chief  justice,  he  was  amiable, 
yet  firm,  exacting  from  the  bar  no  more  of  promptitude 
than  he  himself  rendered.  At  the  beginning  of  his  ad- 
ministration of  this  office,  he  found  the  court  almost  sub- 
merged in  dangerous  waters,  but  like  a  pilot  of  steady 
nerve  and  steadfast  eye,  he  grasped  the  helm,  and  guided 
it  out  into  open  sea,  where,  for  the  first  time  in  very 
many  years  it  pursued  its  way  on  an  even  keel. 

'^It  is  fit  that  such  a  man,  with  such  a  record  should 
be  remembered,  and  it  is  above  all  things  fit  that  memo- 
rials to  his  worth  and  service  from  those  who  knew  him 
best — the  lawyers  of  the  State — ^should  be  preserved,  to 
those  who  come  after,  in  the  record  of  this  court  where 
he  performed  his  longest  and  most  valuable  sen'ice.  It 
is  therefore  ordered  that  this  report  and  these  resolu- 
tions be  spread  upon  the  minutes  of  this  court,  and  that 
they  be  published  in  the  next  volume  of  the  reports  of 
this  State  which  shall  be  issued  under  your  charge. 

"I  am  also  directed  by  the  court  to  accept  in  its  name 
the  admirable  portrait  of  Ex-Qovernor  Turney,  which 
the  liberality  of  the  East  Tennessee  bar  enables  you  to 
tender  us.  It  is  a  speaking  likeness  of  its  subject ;  and 
it  will  serve  to  keep  fresh  in  the  memories  of  all  of  us, 
the  lineaments  of  that  open  and  strong  face,  into  which 
the  most  of  us  pleasingly  looked  for  so  many  years. 

"Up  to  the  election  of  Ex-Governor  Turney  as  chief 
justice,  there  were  three  others  who  preceded  him  in 
service,  and  also  in  their  deaths.  It  is  not  commonly 
known,  but  nevertheless  it  is  a  fact  that  Judge  Catron 
was  the  first  chief  justice  of  the  State,  and  the  only  one 
until  after  the  adoption  of  the  constitution  in  1870.  He 
served  in  this  capacity  from  1830  to  1836.  The  next  in 
order  was  Chief  Justice  Nicholson  and  following  him 
Chief  Justice  Deaderick.     These  all  were  distinguished 
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lawyers  in  their  time;  they  conferred  honor  on  their 
chosen  profession  and  by  their  labors  enriched  the  re- 
ports and  illuminated  the  records  of  this  court  Their 
accounts  have  been  made  up  and  their  pres^ice  will  no 
more  forever  be  known  among  their  fellowmen.  As  a 
tribute  to  their  worth,  as  an  acknowledgment  of  the 
service  which  they  rendered,  as  a  stimulus  to  the  faith 
and  courage  of  those  who  have  and  will  come  after  them, 
what  more  fitting  thing  can  the  bar  of  East  Tennessee 
do  than  to  provide  that  the  features  of  these  men  shall 
be  rq>roduced  by  competent  artists,  and  their  portraits, 
be  suspended  side  by  side,  with  that  of  this  later  and 
^reat  chief  justice,  on  the  walls  of  this  courtroom? 

''The  clerk  is  ordered  to  take  charge  of  this  portrait 
and  see  that  it  be  hung  in  a  proper  place." 
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mon law  on  champerty  is  reserved.  Sees.  3176-3184  (S.)  ; 
sees.  2450-2458  (M.  &  V.);  sees.  1781-1789  (T.  &  S.  and 
1858) 356 

20.  Subornation  of  perjury  is  contempt  of  court.  Sec.  5918, 
subsec.  4  (S.) ;  see.  4881,  subsee.  4  (M.  &  V.) ;  see.  4106, 
subsec.  4  (T.  &  S.  and  1858)    380 

21.  Persons  under  disability  have  the  full  time  allowed  by 
the  statutes  of  limitations  in  which  to  bring  suit.  Sees. 
4448,  4472,  4473  (S.) ;  3451,  3472.  3473  (M.  &  V.) ;  2757, 
2775,  2776  (1858)    394 

22.  Majority  of  quorum  of  three-fifths  of  quarterly  county 
court  may  levy  taxes  or  appropriate  public  moneys.  Sec. 
6019  (S.);  sec.  4974  (M.  &  V.);  see.  4190  (T.  &  S.  and 
1858)   58a 

23.  Willful  or  malicious  desertion  is  a  ground  for  divorce. 
Sec.  4201,  subsec.  4  (S.) ;  sec.  3306,  subsee.  4  (M.  &  V.) ; 
sec.  2448,  subsec.  4  (T.  &  S.  and  1858) 616 

24.  Sale  of  lands  under  decree  of  chancery  court,  without 
revivor  against  heirs,  is  not  void.    Sec.  6190  (S.) 620 

25.  Sale  is  valid,  if  decree  is  executed  before  it  is  set  aside. 
Sec.  6193   (S.)    62<> 
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CODB  CITED  AND  CONSTRUED.— Continued. 

26.  Sale  of  property  of  persons  under  disability  in  chancery 
court.  Sees.  5072-5089  (S.);  sees.  4054^071  (M.  &  V.); 
sees.  3823-3340  (T.  ft  S.  and  1858) 720 

27.  Where  will  does  not  expressly  prohibit  sale.  Sec  5089 
(S.) ;  sec.  4071  (M.  ft  V.) ;  sec  8340  (T.  ft  8.  and  1858) . .  720 

28.  Restriction  on  guardian  does  not  limit  Jurisdiction  of 
chancery  court.  Sec.  4283  (S.);  sec.  3387  (M.  ft  V.); 
sec.  2515  (T.  ft  S.  and  1858)   720 

COMMENCEMENT. 

Of  suit  is  fixed  by  date  of  summons,  and  not  of  bond 31 L 

COMPENSATION. 

1.  Mode  of  ascertaining  it  must  be  provided  for  in  eminent 
domain  statutes  321 

2.  Failure  not  cured  by  our  general  statutes 331 

CONDEMNATION. 

See  Eminent  Domain  Laws «»2l 

CONDITIONAL  SALES. 

1.  With  retention  of  title  may  be  defeated  by  replevin  upon 
failure  to  pay  Ill 

2.  Set-ofC  and  recoupment  not  allowable  for  breach  of  war- 
ranty of  soundness  in  replevin  suit  to  enforce  condition 

in  sales Ill 

CONSTITUTION. 

In  reference  to  existing  laws  and  state  of  community  when 
it  was  created  23 1 

CONSTITUTION  CITED  AND  CONSTRUED. 

1.  Judge  cannot  impose  a  higher  fine  than  fifty  dollars  ex- 
cept by  verdict  of  jury,  though  statute  fixes  a  fine  from 
fifty  to  two  hundred  dollars.    Art  6,  sec.  14 166 

2.  Power  to  establish  courts  Includes  power  to  abolish  par: 
ticular  courts,  but  not  the  system.    Art  6,  sec.  1 234 

3.  Constitutional  term  of  office  cannot  be  shortened,  nor  the 
incumbent  deprived  of  his  office,  when.    Art  7,  sec.  1. .  2^s4 

4.  The  powers  of  a  county  are  exercised  by  the  quarterly 
county  court  composed  of  the  justices.  Art  11,  sec  9; 
art  6,  sees.  1  and  15;  art  7,  sees.  1  and  2;  art  2,  sec.  29; 
const  of  1796.  art  6,  sec.  1;  art.  5,  sec.  12 234 

5.  Civil  districts  determine  number  of  justices  and  consta- 
bles; and  the  constitutional  provision  as  to  number  is 
restrictive.    Art.  6.  sec.  15  234 
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CONSTITUTION  CITED  AND  CONSTRUBID.— Continued. 

6.  Abolition  of  civil  district  removes  Justices.  Art  6,  sec.  15  234 

7.  Justices  of  the  peace  exercise  judicial  and  political  func- 
tions, and  are  county  officers.    Art  6,  sec.  1 234 

8.  Municipal  corporations  are  arms  of  the  government,  and 
may  be  created  or  abolished  at  will  by  legislature.    Art. 

11,  sec.  8  234 

9.  Special  acts  affecting  municipal  corporations  are  consti- 
tutional, when  and  when  not.    Art.  11,  sec.  8 234 

10.  Special  acts  affecting  counties  are  constitutional,  when 
and  when  not    Art  1,  sec.  8;  art  2,  sec.  29;  art  6,  sees. 

1,  15;  art.  11,  sec.  8 234 

11.  Power  of  legislature  to  redlstrlct  a  county.    .\rt,  6.  sec. 

15 234 

12.  Compensation,  and  the  mode  of  ascertaining  it  must  be 
provided  for  in  eminent  domain  statutes.    Art.  1,  sec.  21.  321 

13.  Privilege  for  purpose  of  taxation  is  defined.    Art.  2,  sec. 

28  846 

14.  Provision  in  statute  making  lessor  liable  for  privilege 
taxes  imposed  upon  lessee  is  unconstitutional.  Art.  1, 
sec.  8  521 

15.  Jury  act  applicable  only  to  Davidson  and  Shelby  counties 

is  constitutional.    Art.  11,  sec.  8;  art.  2,  sec.  17 593 

CONSTITUTIONAL  LAW. 

1.  Caption  broader  than  act  does  not  vitiate  either 145 

2.  Power  to  establish  courts  includes  power  to  abolish  par- 
ticular courts,  but  not  the  system 234 

3.  Abolition  of  court  deprives  judge  or  chancellor  of  office.  234 

4.  Constitutional  term  of  office  can  not  be  shortened,  nor 
incumbent  deprived  of  his  office 234 

5.  Constitutional  provision  as  to  number  of  justices  in  a 
civil  district  is  restrictive   234 

6.  I^eglslature  may  itself  redlstrlct  a  county;  power  to  di- 
rect it  does  not  take  away  i>ower  to  do  it 234 

7.  Quarterly  county  court  is  a  constitutional  court  and  can- 
not be  displaced  by  commissioners  234 

8.  Act  redlstricting  a  county  and  prohibiting  changes  ex- 
cept by  legislature  is  constitutional 234 

9.  Power  of  legislature  is  never  exhausted  while  constitu- 
tionally exercised 234 

10.  Power  of  legislature  Is  restrained  only  by  state  and  fed- 
eral constitutions  234 

111  Tenn  -49 
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CC::3TITUTIONAL  LAW.— Continued. 

11.  The  assessment  act  of  1901,  ch.  174,  is  not  unconstita- 
tional,  Y)ecau8e  revenue  accents  are  embraced  and  pro- 
vided for  therein,  as  the  title  covers  the  subject 514 

12.  Provision  in  statute  making  lessor  liable  for  privilege  tax 
imposed  on  lessee  renders  it  unconstitutional oti 

1.!.  Recovery  of  unlawful  privilege  taxes  paid  under  protest. 

when 521 

n.  Jury  act   (1901,  ch.  124),  applicable    to    DavidBon    and 

Shelby  counties  only  is  constitutional  5!^o 

CONSTRUCTION. 

Of  repugnant  provisions  in  insurance  policy:  general  rule, 
chief  purpose  prevails  ISG 

CONTEMPT  OP  COURT. 

1 .  Subornation  of  perjury  is,  when  3So 

2.  Not  merged  into  subornation  of  perjury;   both  are  pun- 
ishable    3^<* 

CONTINUANCES. 

1.  Should  be  allowed  only  that  justice  may  be  done 134 

::.  Affidavits  for,  must  be  special  at  first  as  well  as  subse- 
quent term   154 

::.  Special  afltdavlt  excused,  when  154 

.  A.  Refusal  of  continuance  not  ground  for  reversal,  though 
erroneous,  when  defendant  is  not  prejudiced  thereby ...  154 

5.  Within  the  sound  discretion  of  the  trial  judge 166 

6.  Same  rule  applies  to  application  at  first  term 166.  154 

7.  Counter  affidavits  are  allowable  on  the  hearing  of  appli- 
cation for  Wf 

8.  Imperative  duty  of  supreme  court  to  reverse  for  abuse 

of  discretion 1(»6 

CONTRACTS. 

1.  Measure  of  damages  for  breach  of  executory  contracts 

of  sale  of  personalty  302 

2.  Expected  profits  are  not  allowable  as  damages,  when...  202 

3.  Realizable  profits  lost  by  breach  of  contract  are  recover- 
able as  damages,  when  202 

4.  Loss  of  profits  for  breach  of  contract  to  manufacture  arti- 
cles recoverable  as  damages  2*)2 

5.  Beneficiary  may  be  sued  on  promise  of  third  person  as- 
suming the  obligor's  obligation  405 
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CONTRACTS— Continued. 

6.  Made  on  behalf  of  a  corporation  by  its  managing  ofll- 
cials  with  another  corporation  in  which  they  own  a  ma- 
jority of  the  stock  will  be  annulled  in  equity,  when 527 

7.  Third  party  in  new  corporation  cannot  rightfully  protest 
against  this  rule  "iiiT 

8.  Such  contract  is  voidable,  and  not  void 527 

CONTRIBUTORY  NEGLIGENCE. 

1.  Is  a  question  for  the  jury  under  proper  charge 329 

2.  Question  for  jury  and  is  settled  by  their  verdict,  when. .  35G 

CONVERSION. 

1.  EiUtitles  owner  to  market  value  of  property  at  time  and 
place  converted  552 

2.  Owner  not  taxed  with  costs  and  expenses  of  removal  and 
sale  of  converted  property  552 

0.  Of  part  of  lumber  is  not  a  conversion  of  the  remaining 
part  left  untouched  552 

CONVEYANCE. 

See  Deeda  of  Conveyance. 

CORPORATIONS. 

1.  Railroad  corporation's  subscription  for  stock  in  a  land 
corporation  is  ultra  vires 55 

2.  Relief  of  minority  against  majority  stockholders  in  chan- 
cery, prerequisite,  exception  55 

3.  Stockholders  participating  in  or  acquiescing  in  itftra  vircM 
acts  cannot  avoid  same  '35 

4:  Purchaser  of  corporation  stock  can  not  avoid  ultra  vires 
acts  authorized  by  his  vendor  r,.) 

5.  Purchaser  of  corporation  stock  cannot  avoid  nlfra  rirrs 
acts  done  after  institution  of  suit 55 

6.  Contract  made  on  behalf  of  a  corporation  by  its  manag- 
ing officials  with  another  corporation  in  which  they  own 

a  majority  of  the  stock  will  be  annulled  In  equity,  when.  b21 

7.  Third  party  In  new  corporation  cannot  nVVitfjilly  protest 
against  such  rule  527 

8.  Such  contract  is  voidable,  and  not  void 52  / 

See  Foreign  Corporations. 
See  Municipal  Corporations. 
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COSTS. 

1.  In  small  offense  cases  disapproved  by  circuit  judge  and 
attorney-general  are  not  collectible  from  county,  though 
paid  into  its  treasury  1 

2.  Prerequisites  to  obtaining  costs  from  State  or  counties.       1 

3.  Final  tribunal  to  determine  county's  liability  for  costs..      1 

4.  Prerequisites  to  payment  of  costs  in  small  offense  cases 

by  county 1 

5.  Taxed  against  prosecutors  in  small  offense  cases  cannot 

be  retaxed  against  county  1 

6.  Properly  taxed  against  next  friend,  when 193 

COUNTIES. 

1.  Not  liable  for  costs  in  small  offense  cases,  disapproved 
by  circuit  Judge  and  attorney-general  though  paid  Into 

its  treasury  1 

2.  Prerequisites  to  obtaining  costs  from 1 

3.  Final  tribunal  to  determine  liability  of,  for  costs 1 

4.  Prerequisites  to  payment  of  costs  in  small  offense  cases 

by 1 

5.  Costs  taxed  against  prosecutors  in  small  offense  cases 
cannot  be  retaxed  against  1 

C.  Defined;  origin,  characteristics,  powers,  and  abolish- 
ment    2:M 

7.  Powers   exercised   by   quarterly   county   court   composed 

of  justices  234 

S.  Special  acts  affecting,  are  constitutional,  when  and  when 

not 234 

9.  Special  act  redistricting  a  named  county  is  valid 234 

10.  Legislature  may  itself  redistrict  a  county;   power  to  di- 
rect it  does  not  take  away  power  to  do  it 234 

11.  Act  redistricting  a  county   and   prohibiting   changes   ex- 
cept by  legislature  is  constitutional  234 

COUNTY  COURT. 

1.  Majority  of  quorum  of  three-fifths  of  the  quarterly  county 
court  may  levy  taxes  or  appropriate  public  money 583 

2.  Appropriation  for  salary  of  county  judge  is  lega!  with- 
out entry  on  claim  docket  5b3 

COUNTY  JUDGE. 

1.  Appropriation  for  salary  of,  is  legal  without  entry  on 
claim  docket  583 

2.  May  be  sued  in  ihc  namo  of  the  State  for  use  of  the 
county 5SS 


3  Gates j  INDEX.  77:5 

COURTS. 

1.  Power  to  establish  includes  power  to  abolish  pnrtionlar 
courts,  but  not  the  system 234 

2.  Abolition  of,  deprives  judge  or  chancellor  of  office 234 

3.  Power  exercised  by  quarterly  county  court  composed  of 
Justices  234 

4.  Quarterly  county  court  is  a  constitutional  court  and  can- 
not be  displaced  by  commissioners  234 

COVENANTS. 

1.  Of  seizin  and  warranty,  remedy  for  purchaser  against 
insolvent  vendor 737 

2.  Vendor  a  trustee  for  vendee;  trust  follows  ron  si  deration 
paid  vendor  into  other  land  737 

CRIMINAL  LAW. 

1.  Continuance  allowed  only  that  justice  may  be  done 154 

2.  Affidavits  for  continuance  must  be  special  at  first  as  well 

as  at  subsequent  term  154,  16(j 

3.  Special  affidavit  for  continuance  is  excused,  when 154 

4.  Refusal  of  continuance  is  not  ground  for  reversal  though 
erroneous,  .where  defendant  is  not  prejudiced  thereby..  154 

5.  Continuance  is  within  sound  discretion  of  trial  judge. . .  IBH 

6.  Same  rule  applies  to  application  at  first  term 166,  154 

7.  Counter  affidavits  allowed  on  hearing  of  application  for 
continuance 1  *!>> 

8.  Imperative  duty  of  supreme  court  to  reverse  for  abuse  of 
discretion  of  trial  judge  1 T') 

CROSS  CLAIMS. 

1.  Against  demand  sued  on  Ill 

2.  What  defendant  may  show  for    cross    claim    or    abate- 
ment     Ill 

CUSTOM  OR  USAGE. 

1.  As  to  sounding  test  of  emery  wheels;   neglierpnro  not  to 
use ;  liability  for  death  for  failure  to  uso 470 

2.  As  to  tests  proved  and  inferred,  how: 476 

3.  Established  by  knowledge  or  facts  proved  by  witnesses.  47t) 

4.  Degree  of  diligence  used  by  others  476 

6.  The  test  Is  general  use  476 
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DAMAGES. 

1.  Want  of  knowledge  of  an  Immaterial  fact  does  not  entitle 
servant  to Jl 

2.  Master's  knowledge  and  servant's    want    of   knowledge 
must  concur  to  entitle  servant  to 31 

3.  Rule  modified  in  emergencies  31 

4.  For  death  by  wrongful  act  do  not  pass  by  will  of  de- 
ceased, but  must  be  distributed  under  statute 106 

5.  Distributed  among  children  equally,  descendants  of  de- 
ceased child  taking  parent's  share,  when  106 

6.  For  breach  of  warranty  in  sales  of  personalty Ill 

7.  Measure  for  breach  of  executory  contract  of  sale  of  per- 
sonalty   802 

S.  Expected  profits  are  not  allowable  as,  when , .  202 

9.  Realizable  profits  lost  by  breach  of  contract  are  recover- 
able as,  when  203 

10.  Loss  of  profits  for  breach  of  contract  to  manufacture 
articles  recoverable  as,  when  202 

11.  Measure  for  overfiowlng  land  by  wrongful  obstruction 

of  water  way  121 

12.  Evidence  of  market  value  of   land    flooded    before    and 
after  obstruction  is  inadmissible,  rationale  of  rule  121 

13.  Evidence  of  injury  subsequent  to  action  brought  is  in- 
admissible   121 

14.  Difficulty  of  separating  does  not  alter  rule  several  tort 
cannot  be  sued  for  in  Joint  action 430 

15.  For  injuries  resulting  from  a  lawful  business  done  with 
best  appliances  430 

16.  Consequential  damages  from  nuisances  must  be  specially 
pleaded  and  proved  430 

17.  Conversion  entitles  owner  to  market  value  of  property 

at  time  and  place  converted  552 

18.  Owner  not  taxed  with  costs  and  expenses  of  removal 
and  sale  of  converted  property  552 

19.  Negligent  or  wrongful  acts  must  be  the  proximate  cause  705 

20.  Joint  and  several  liability  for  concurrent  wrongful  acts 

of  two  or  mor# 705 

21.  Simultaneousness  in  operative  effect  and  not  in  action 

is  the  controlling  feature  705 

22.  Measure  for  permanent  and  temporary  injuries  to  land  705 
^3.  Permanent   injuries   to   land   defined    and   contradistin- 
guished from  temporary  injuries  705 
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dei:ts. 

1.  Promise  to  pay  or  acknowledgment  of  and  expressed 
willingness  to  pay  to  remoye  bar  of  statute  of  limitations  174 

2.  Mere  recognition  of  claim  is  insufficient  to  prevent  bar.  174 

DEEDS  OP  CONVEYANCE. 

-1.  Recital  of  grantee's  assumption  to  pay  a  mortgage  debt 
estops  him  to  deny  the  existence  or  validity  of  the  mort- 
gage       92 

2.  Grantee's  assumption  of  mortgage  debts  enables  mort- 
gagee to  sue  thereon  92 

3.  Recitals  shown  to  be  by  mistake  or  accident,  and  deed 
reformed 92 

4.  Barred  mortgage  revived  and  renewed  by  grantee's  as- 
sumption enforceable  within  ten  years  92 

5.  Recitals  in,  not  proof  of  grant  against  stranger  and  ad- 
verse claimant  140 

G.  Recitals  in,  not  evidence  of  grant  because  offered  and 
read  without  objection   140 

C.  Rights  under  conditions  surrendered  by  deed  of  relin- 
quishment         639 

S.  Right  of  way  is  an  easement  which  may  be  lost  by  aban- 
donment or  surrender   639 

0.  E2xtrinslc  evidence  is  inadmissible  to  vary  language  of  ju- 
dicial decree  and  deed,  when  639 

10.  Fee  in  right  of  way  passes  to  purchaser,  when 639 

11.  Fee  in  abandoned  or  lost  easement  reverts  to  owner...  639 

12.  Partition,  agreement,  and  settlement  precludes  the  par- 
ties    639 

DEMAND. 

In  set-off  statute  defined;  cross  claim  or  abatement  against 
it  Ill 

DEMURRER. 

1.  Of  one  defendant  overruled  is  not  res  adjudieata  against 
other  defendants  who  answered,  without  demurring 20 

2.  Overruled  in  general  terms  is  not  res  adjudieata  of  suffi- 
ciency of  the  bill,  when  20 

DEMURRER  TO  EVIDENCE. 

1.  Sustained  by  the  supreme  court,  reversal  and  dismissal    31 

2.  Admits  truth  of  testimony  and  waives  exceptions 
thoreto   705 
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DEMURRER  TO  EVIDENCB.^Continued. 

3.  When  overruled,  case  submitted  to  jury  on  evidi'nce  em- 
bodied therein  705 

4.  Verdict  upon  evidence  embodied  in,  is  entitled  to  usual 
weight  705 

DESERTION. 

Willful  or  malicious,  is  ground  for  divorce 616 

DISCHARGE. 

See  Release  or  Discharge. 

DISMISSAL. 

Of  bill  by   husband   and   wife   without   prejudice   is  erron- 
eous, when  620 

DISTRIBUTION. 

1.  Of  damages  for  death  by  wrongful  act 106 

2.  Among  children  equally,  descendants  of  deceased  child 
taking  parent's  share  106 

DIVORCE. 

Willful  or  malicious  desertion  is  a  ground  for 616 

BASEMENTS. 

1.  Right  of  way  is  an  easement  which  may  be  lost  by  aban- 
donment or  surrender   639 

2.  Fee  and  right  of  way  passes  to  purchaser,  when 63if 

3.  Fee  and  abandonment  of  the  lost  easement   reverts   to 
owner,  when  6<J& 

EJECTMENT. 

1.  Plaintiff  must  show  title  to  maintain  1  M> 

2.  Complainant  must  establish  title  in  himself 63l« 

3.  Defendant  estopped  to  establish  certain  facts,  but  not  to 
rely  upon  facts  brought  out  by  complainant 639 

4.  Land  must  be  Io<'ated  and  defined  with  reference  to  grant 
and  conveyance 668 

ELECTION. 

1.  Doctrine  is  applicable,  when  30i' 

2.  Doctrine  is  not  applicable,  when  302 


3  Catesl  INDEX.  777 

ELECTION  CONTEST. 

Appeal  lies  to  circuit  court  from  county  court  in 294 

EMINENT  DOMAIN  LAWS. 

1.  Compensation  and  mode  of  ascf^rtainlng  it  must  be  pro- 
vided for  321 

2.  Water  companies  cannot  condemn  water  rights  321 

3.  Statute  for  condemnation  of  water  rights  must  provide^ 
for  compensation  321 

4.  Failure  not  cured  by  our  general  statutes  321 

ESTOPPEL. 

1.  Conduct  without  knowledge,  and  not  misleading  does  not 
operate  as  302 

2.  None  where  both  parties  know  the  facts  or  have  same 
means  of  knowing  302 

3.  Knowledge,  deceit,  or  gross  negligence  is  necessary  to 
constitute 302 

4.  None  because  of  pleadings  and  evidence  and  theories  of 
facts  or  law  as.  when 498 

5.  Failure  of  defendant  to  file  pleadings  that  will  enable 
court  to  direct  deliyery  of  property  does  not  estop  such 
defendant  to  sue  for  price  paid  for  undelivered  property, 
when 498 

6.  The  burden  of  establishing  is  upon  the  party  invoking  it  498 

7.  Defendant  in  ejectment  Is  estopped  to  establish  certain 
facts,  but  not  to  rely  on  them,  when  brought  out  by  com- 
plainant  639 

8.  Unsworn  answer  does  not  operate  as €.^9- 

9.  In  pais  is  operative  only  when  the  party  to  be  estopped 

is  prejudiced  639 

10.  Judicial  estoppel  may  be  invoked  by  any  one 639 

11.  Unsworn  answer  does  not  operate  as,  when 639 

EVIDENCE. 

1.  Of  market  value  of  land  flooded  before  and  after  ob- 
struction is  inadmissible;  rationale  of  rule 121 

2.  Of  injury  subsequent  to  action  brought  is  inadmissible.  121 

3.  Expert  opinion  by  physician  of  cause  or  origin  of  disease  134 

4.  Sufficient  to  sustain  action  against  city  for  sewer  nui- 
sance, when   134 

6.  Imputing  moral  turpitude  is  not  admissible,  when 179 

€.  Exclusion  of.  not  erroneous  unless  set  out  in  record 179 
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EVIDBNCE.— Continued. 

7.  Recitals  In  deed  not  proof  of  grant  against  stranger  and 
adverse  claimant  l-iO 

8.  Recitals  in  deed  not  evidence  of  grant,  because  offered 
and  read  without  objection  140 

9.  Of  what  physician  said  caused  sickness  is  inadmissible, 
because  mere  hearsay  311 

10.  As  to  condition  of  sewers  or  flushing  tanks  when  com- 
plaints were  made  is  admissible  311 

11.  Complaints  of  persons  other  than  plaintiff  are  not  ad- 
missible, when  311 

12.  Supporting  verdict;  case  in  judgment 311 

13.  Supported  by  verdict  upon  a  particular  point 311 

14.  Supporting  verdict  for  injuries  caused  by  negligence  of 
street  car  company,  when  S2d 

1 5.  Supporting  verdict  for  plaintiff  for  personal  injuries  from 
defective  engine  and  equipment,  when   356 

16.  Consistent  statements  are  inadmissible  where  contradic- 
tory statements  are  proved,  when 3fig 

17.  Consistent  statements  made  before  a  motive  are  admis- 
sible, when    368 

18.  What  confirmatory  statements  are  admissible,  when 368 

19.  Confirmatory  statements  made  after  contradictory  state- 
ments are  inadmissible  368 

20.  Verdict  approved  by  circuit  judge  and  sustained  by  any 
evidence  cannot  be  reversed  on  facts 476 

21.  Strongest  legitimate  view  taken  of  evidence  in  favor  of 
verdict  476 

22.  Complaining  party  must  concede  as  true  the  strongest 
legitimate  view  of  the  evidence  against  him 476 

23.  Custom   or    usage    established    by    knowledge    of   facts 
proved  by  witnesses  '. 47(^ 

24.  Degree  of  diligence  used  by  others  is  admissible 476 

2.').  Parol  is  admissible  to  show  issue  tried  and  determined. 

when 4»8 

26.  Burden  on  party  pleading  res  adfudicata  to  show  question 
not  appearing  in  judgment  or  only  prima  facie  appearing  4;)8 

27.  When  the  court  examines  and  determines  what  was  de- 
cided where  a  judgment  is  silent 49S 

28.  Extrinsic  is  inadmissible,  when    639 

Sec  Demurrer  to  Evidence. 

EXPERTS. 

Opinion  of  physicians  as  to  cause  or  origin  of  disease  ....  tl4 
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FELLOW  SERVANTS. 

Refusal  of  request  to  charge  as  to,  where  question  Is  not 
Involved  565 

FINES. 

Supreme  court  will  reduce  excessive  fine  to  amount  which 
Judge  may  constitutionally  impose  lt^6 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Unlawful  Entry  and  Detainer. 

FOREIGN  CORPORATIONS. 

Not  required  to  have  abstract  to  charter  registered  In  each 

county  In  which  the  corporation  does  business 145 

See  Corporations. 

FOREMAN. 

1.  To  point  out  work  merely  is  not  a  vice  principal,  when.  31 

2.  Term  does  not  Indicate  vice  principal 31 

3.  Not  shown  to  be  vice  principal 31 

4.  Subforeman  is  a  fellow  servant,  when 31 

FRAUD. 

Bill  to  set  aside  a  judgment  for  fraud  must  allege  facts 
and  not  mere  conclusions  498 

FRAUDULENT  CONVEYANCES. 

Conveyance  by  guardian  Indebted  to  his  ward  is  fraudulent, 
when  394 

OIFTS  INTER  VIVOS. 

1.  Not  good  unless  the  donor  parts  with  his  dominion  and 
control  179 

2.  Unindorsed  certificate  is  not  a  good  gift,  when 179 

(GUARDIAN  AND  WARD. 

1.  Restriction  on  guardian  does  not    limit   Jurisdiction    of 
chancery  court  720 

2.  Lease  and  other  improvements  by  guardian  approved...  720 

HOMESTEAD. 

Wife  who  deserts  husliond  and  lives  in  adultery  is  not  en- 
titled to  151 
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HUSBAND  AND  WIFE. 

1.  Wife  who  deserts  husband  and  liyes  in  adultery  is  not 
entitled  to  homestead   151 

2.  Personal  property  of  wife  vests  in  husband  survivins.-  179 

INDORSEMENTS. 

Accommodation,  by  railroad  corporations  are  uitra  vinx 55 

INJUNCTION. 

To  protect  risrhts  in  streams  €68 

INNOCENT  PURCHASER. 

Defense  of,  how  made  620 

INSURANCE. 

1.  Construction  of  repugnant  provisions  in  policy:  general 
rule;  chief  purpose  prevails  186 

2.  Reinsurance  defined  405 

3.  Reinsurer  is  not  liable  to  original  insured,  as  general 
rule 405 

4.  But  reinsurer  is  liable  to  original  insured,  if  that  inten- 
tion appears  405 

5.  Reinsurer  assuming  original  policies  becomes  liable  to 
holders  thereof,  when   405 

6.  Reinsurer  contracting  to  pay  policies  for  original  in- 
surer's property  and  business  is  liable  to  original  policy 
holders    405 

JUDGES. 

Power  under  jury  act  to  designate  juror 593 

See  Special  Judges. 

JUDGES  AND  CHANCELLORS. 

Abolition  of  court  deprives  them  of  office 234 

JUDGMENT. 

Against  tenant  In  action  of  unlawful  cnt^y  rr.i  detainer 
does  not  bind  landlord  1  l'S 

JUDGMENTS  AND  DECREES. 

Extrinsic  evidence  is  not  admissible  to  vary  TtniTn^^re  in  the 
decree   63$ 
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JURORS  AND  JURIES. 

1.  Jury  act  (1901,  ch.  124)  applicable  to  Davidson  and 
Shelby  counties  only  is  constitutional  59S 

2.  Action  of  majority  of  board  of  Jury  commissioners  is 
valid  593 

3.  Power  of  judge  to  designate  juror 593 

4.  Jurors  disqualified  by  opinion,  when  593 

5.  Disqualified  jurors  should  not  be  accepted 598 

JUSTICES  OP  THE  PEACE. 

1.  Number  determined  by  number  of  civil  districts 234 

2.  Constitutional  provisioh  as  to  number  in  a  district  is  re- 
strictiye 284 

3.  Abolition  of  civil  districts  removes  justices 234 

4.  Exercise  of  judicial  and  political  functions;  are  county 
officers  234 

LEASES. 

1.  Landlord's  agreement  with  one  tenant  not  to  rent  part  of 
building  to  rival  tenant  complied  with  by  refusal  to  re- 
new lease  of  such  tenant  and  bona  fide  suit  to  oust  him . .  632 

2.  And  other  improvements  by  guardian  approved 720 

LEGISLATION. 

1.  Power  of  legislature  is  never  exhausted  while  constitu- 
tionally exercised   234 

2.  Power  of  legislature  is  restrained  only  by  state  and  fed- 
eral constitutions  234 

LEGISLATURE. 

1.  Power  is  never  exhausted  while  constitutionally  exer- 
cised     234 

2.  Power  is  restrained  only  by  state  and  federal  tonstitu- 
tion   234 

3.  May  itself  redistrict  a  county    234 

4.  Power  to  direct  a  thing  to  be  done  does  not  take  away 
the  power  to  do  it 234 

LIENS. 

1.  Not  kept  alive  nor  revived  by  keeping  debts  alive 92 

2.  Of  seller  is  dependent  upon  possession  but  is  not  lost 

by  wrongful  dispossession  of  the  property 558 

LIMITATIONS  OP"  ACTIONS. 

Sec  Statutes  of  Limitations. 
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MAJORITY. 

Action  of  majority  of  board  of  Jury  commissioners  is  valid  rf:)a 

MARKET  VALUE. 

1.  Of  land  flooded  before  and  f»fter  obstruction  cannot  be 
shown 121 

2.  Conversion  entitles  the  owner  to,  at  time  and  place  of 
conversion  of  the  property  552 

3.  Owner  not  taxed  with  costs  and  expenses  of  sale  or  re- 
moval of  the  property  converted,  when 552 

MASTER  AND  SERVANT. 

1«  Vice  principal  is  not  determined  from  what 31 

2.  General  test  of  what  constitutes  a  vice  principal 31 

3.  Frequent  test  of  what  constitutes  a  vice  principal 31 

4.  Power  to  «»mploy  or  discharge  is  not  the  test  of  a  vice 
principal   u 

5.  The  mere  foreman  to  point  out  work  is  not  a  vice  prin- 
cipal    ol 

6.  Dual  relation  of  vice  principal  and  of  fellow  servant. . .  ol 

7.  Temporary  vice  principal  not  exercising  power  is  not  in 
fact  vlce»  principal   31 

8.  Term  "foreman"  does  not  indicate  vice  principal 31 

9.  Facts,  and  not  words  and  names,  determine  vice  prin- 
cipal     31 

10.  Foreman  not  shown  to  be  a  vice  principal 31 

11.  Subforeman  Is  a  fellow  servant,  when 31 

12.  Master  is  not  liable  in  damages  for  {njurles  caused  by 
negligence  of  a  fellow  servant ^1 

13.  Servant  assumes  risk  of  employment  and  cannot  recover 
temages,  when   31 

14.  Want  of  knowledge  of  an  immaterial  fact  does  not  en- 
title servant  to  damages  31 

15.  Master's  knowledge  and  servant's    want    of   knowledge 
must  concur  to  entitle  servant  to  damages 3i 

16.  Rule  modified  in  emergencies,  when 31 

17.  Duty  of  master  to  instruct  inexperienced  servant 565 

18.  On  transferrins  servant  from  a  safe  work  to  a  dangerous 
work  565 

19.  Charge  of  court  that  is  proper  in  such  case 565 

20.  Refusal  of  request  covered  by  general  charge 565 

21.  Refusal  of  request  to  charge  as  to  fellow  servant,  where 
question  is  not  involved    565 

MISTAKE. 

Cause  for  reformation  of  deed   *Jt 
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MORTGAGES. 

1.  Recital  of  grantee's  assumption  to  pay  mortgage  debt 
estops  him  to  deny  the  existence  or  validity  of  the  mort- 
gage        92 

2.  Grantee's  assumption  of  mortgage  debt  enables  mort- 
gagee to  sue  thereon  92 

n.  Recitals  shown  to  be  by  mistake  or  accident  and  deed 
reformed  92 

4.  Barred  mortgage  revived  and  renewed  by  grantee's  as- 
sumption may  be  enforced  within  ten  years 92 

MUNICIPAL  CORPORATIONS. 

1.  Not  bound  to  provide  sewers,  but  are  liable  for  negli- 
gent construction  or  operation  thereof,  when 134 

2.  Must  not  create  nuisances  with  its  sewer  manholes 311 

3.  And  must  not  permit  others  to  create  nuisances  with  its 
sewer  manholes   311 

4.  Not  liable  for  condition  of  wagons  of  licensed  haulers 

of  refuse   311 

5.  Arms  of  government 234 

G.  Created  or  abolished  at  will  of  legislature 234 

7.  Special  statutes  affecting,  are  constitutional^  when  and 

when  not  2:u 

NAVIGABLE  STREAMS. 

1.  In  the  technical  and  legal  sense  defined 608 

2.  Rights  of  riparian  owners  in  streams  navigable  in  thC' 
legal  sense,  in  the  ordinary  sense,  and  not  in  any  sense 
stated  and  distinguished   608 

3.  Streams  navigable  in  the  ordinary  sense 668 

4.  Right  of  riparian  owners  in  streams  navigable  in  the  ordi- 
nary sense  6GS 

5.  Bed  of  stream  navigable  in  the  legal  sense  is  held  by 
the  State  in  trust  for  the  public 608 

6.  Reelfoot  lake  held  to  be  navigable  in  the  ordinary  seutse 
only  668 

7.  In  the  ordinary  sense  as  the  boundary  of  land  carries 
title  to  thread  or  center   668 

8.  Boundaries  limited  by  deed  to  edge  of  nonnavigable 
streams   608 

9.  Streams  whether  navigable  or  not  must  not  be  impaired.  668 

10.  Right  protected  by  injunction   668 

11.  Navigability  to  be  determined  from  existing  conditions, 
not  from  improvements  to  be  made   608 
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NEGLIGENCE. 

1.  Master  is  not  liable  In  damages  for  injuries  caused  by 
negligence  of  a  fellow  seryant 31 

2.  Servant  assumes  risk  of  employment  and  can  not  recover 
damages,  when  31 

3.  Of  motorman  in  causing  injuries  by  frightening  horse  ren- 
ders street  railroad  liable  329 

4.  Contributory,  is  a  question  for  the  Jury  under  proper 
charge 339 

5.  Must  be  proved  as  alleged  457 

6.  Not  presumed  against  employer  from  injury  to  employee, 
when • 457 

7.  Conjectural  evidence  is    incompetent   to   overcome   pre- 
sumptions, when 457 

8.  Refuse    to   charge   special   request   is   reversible   error, 
when;  case  in  Judgment 457 

9.  Not  to  use  sounding  test  of  emery  wheels 476 

10.  Degree  of  diligence  used  by  others  may  be  proved 476 

11.  Negligent  or  wrongful  acts  must  be  the  proximate  canse  70S 

NEW  TRIAL. 

1.  Grant  of  appeal  to  be  set  aside  to  act  on  motion  for 368 

2.  Time  to  prepare  affidavits  368 

NCXT  FRIEND. 

Costs  properly  taxed  against  next  friend,  when 193 

NONNAVIGABLB  STREAMS. 

Boundaries  limited  by  deed  to  edge  thereof  668 


See  Navigable  Streams. 
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NONRBSIDENCE. 

Exception  not  made  in  statutes  of  limitations  can  not  be 
interpolated  by  courts  . . ; 92 

NUISANCES. 

1.  Accumulation  of  garbage  and  fllth  are,  when;  and  not  to 

be  permitted 311 

2.  For  injuries  to  health  or  enjoyment  of  property 311 

3.  Corporations  must  not  create,  with  sewer  manholes  ....  311 

4.  And  must  not  permit  others  to  create,   with  its    sewer 
manholes  311 
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NUISANCBS.— Continued. 

5.  Resulting  from  separate  acts  of  independent  peraons  is 
not  cause  for  Joint  action 480 

6.  Consequential  damages  from  nuisance  must  be  specially 
pleaded  and  proved,  when  430 

OVBRRULBD  CASES. 

1.  Britton  Y.  Moody,  2  Cold.,  15  (in  part) 234,  265 

2.  Brooks  ▼.  Claiborne  Co.,  8  Bax.,  43  683 

3.  Cross  and  Mercer,  Bz  parte,  16  Lea,  486 234,  266 

4.  Hunter  v.  Stark,  8  Hum.,  656  174 

6.  Nelson  y.  State,  2  Swan,  483  (in  part)  154 

6.  State  Y.  Parker,  8  Bax.,  495,  498  (in  part)  394 

7.  Wallace  y.  Tipton  Co.,  3  Shannon's  Cases,  553  234,  273 

See  Cases  Distinguished  or  Modified. 

PARENT  AND  CHILD. 

1.  Parent's  express  promise  necessary  to  entitle  child  to 
recoYer  for  personal  serYices  rendered  to  parent 179 

2.  Father  is  not  estopped  to  deny  liability  to  daughter  on 
note  without  consideration,  when 179 

3.  Minor  child  has  no  ciYil  remedy  against  father  for  per- 
sonal injuries 388 

4.  No  remedy  by  ciYil  action  against  father  and  stepmother 
for  injuries  inflicted  by  the  latter 388 

PARTITION. 

Agreements  and  settlements  rcYert  to  purchaser 639 

PERJURY. 

1.  Subornation  of,  is  contempt  of  court,  when 380 

2.  Contempt  6f  court  is  not  merged  into  subornation  of;  both 
are  punishable 380 

PERSONAL  INJURIES. 

1.  Damages  for  death  do  not  pass  by  will  of  deceased,  but 
must  be  distributed  under  statute 106 

2.  Such  damages  distributed  among  children  equally;   de^ 
scendants  of  deceased  child  taking  a  parent's  share,  when  106 

3.  Minor  child  has  no  ciYil  remedy  against  father  for  per- 
sonal injuries 388 

4.  Minor  child  has  no  remedy  by  ciyll  action  against  father 
and  stepmother  for  injuries  inflicted  by  the  latter 888 

111  Tenn— 60 
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PLEADINGS. 

1.  Consequential  damages  from  nuisance  must  be  specially 
pleaded  and  proved,  when 430 

2.  None  by  the  defendant  that  will  enable  the  court  to  di- 
rect delivery  of  property,  when  498 

3.  Failure  to  so  plead  does  not  estop  defendant  to  sue  for 
price  paid  for  undelivered  property,  when  49i> 

POLICE  POWERS. 

Railroads  may  be  required,  under  legislative  act,  city  ordi- 
nances, and  police  powers  to  construct  bridges  over  their 
tracks 5;JS 

PRESUMPTIONS. 

1.  Negligence  not  presumed  against  employer  from  injury 

to  employee,  when   45'« 

2.  Conjectural  evidence  is  incompetent  to  overcome,  when  4.^7 

3.  In  favor  of  competency  of  jury  commissioners Tj'So 

PRIV.\TB  CORPORATIONS. 
See  Corporations. 

PRIVILEGES. 

1.  Word  "shave'*  in  reference  to  buying  securities  defined.  3ih' 

2.  For  purpose  of  taxation  defined  3 16 

3.  Single  act  is  not,  when;  and  not  to  be  taxed 346 

4.  Words  in  statute  taxing  acts  not  made  a  business  of  are 
nugatory '*'4C 

5.  Single  act  as  evidence  and  exercise  of  a  privilege 34ii 

6.  Buying  a  single  note  is  not  taxable,  when    34<; 

7.  Provision  in  statute  making  lessor  liable  for  privilege  tax 
imposed  on  lessee  renders  it  unconstitutional  521 

8.  Recovery  of  unlawful  privilege  taxes  paid  under  pro- 
test   521 

PROMISSORY  NOTES. 

1.  Based  upon  the  consideration  of  love  and  affection  only 
are  not  enforceable 17l» 

2.  Of  donor,  not  a  good  subject  of  gift 17i» 

3.  Father  is  not  estopped  to  deny  liability  to  daughter  on 
note  without  consideration    17U 

PROXIMATE  CAUSES. 

Negligent  or  wrongful  acts  must  be  the  proximate  cause  of 
damages  703 
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QUARTBRLT  COUNTY  COURT. 

1.  Composed  of  Justices^  exercise  power  of  coanty S34 

2.  I8  a  constitutioxial  court  and  can  not  be  displaced   by 
commissioners 234 

3.  Majority  of  Quorum  of  three-fifths  of  the  quarterly  county 
court  may  levy  taxes  and  appropriate  public  monesrs  ....  583 

4.  Appropriations  for  salary  for  county  Judge  is  legal  with- 
out entry  on  claim  docket 583 

RAILROADS. 

May  be  required  under  police  powers,  legislative  act,  and 
city  ordinance  to  construct  bridge  over  tracks 588 

See  Corporations. 

REASONABLB  DOUBT. 

In  connection  with  an   alibi   and    charge   that   defendant 
should  be  acquitted,  when 368 

RECOUPMENT. 

Not  allowable  for  breach  of  warranty  of  soundness  of  re- 
plevin suit  to  enforce  condition  in  sales  Ill 

REFORMATION. 

Of  recitals  in  deed  shown  to  be  mistake  or  accident 92 

REINSURANCE. 

See  insurance. 

RELEASE  OR  DISCHARGE. 

1.  Of  one  Joint  obligor  releases  all,  unless  otherwise  stipu- 
lated    336 

2.  In  writing  without  new  consideration  is  effective  336 

3.  Without  consideration  and  not  in  writing  is  void 336 

4.  Verbal  release  upon  consideration  is  binding;  and  does 
not  release  co-obligor,  when  336 

5.  Verbal  release  of  one  Joint  obligor  for  prepayment  of  his 
portion  is  binding 336 

6.  Oral  release  without  new  consideration  is  ineffective 336 

REPLEVIN. 

1.  Conditional  sales  with  retention  of  title  may  be  defeated 
by  replevin  suit  upon  failure  to  pay Ill 
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REPLBVIN.— ConUnued. 

2.  Set-off  and  recoupment  not  allowable  for  breach  of  war- 
ranty of  soundness  in  replevin  suit  to  enforce  coTi'!1t1on 
in  sales;  not  authorised  by  statute Ill 

RK8  ADJUDICATA. 

1.  Parol  evidence  is  admlssiblo  to  show  issue  tried  and  de- 
termined, when 4 4l)S 

2.  Burden  on  party  pleading  to  show  question  not  appearing 

in  Judgment  or  only  prima  fwA/t  appearing 49):^ 

3.  Opinicm  of  court  examined  to  determine  what  was  derided 
where  judgment  is  silent 498 

4.  Peremptory  charge  of  federal  circuit  Judge  not  disre- 
garded by  jury  is  rtn  adjudioata  on  the  question 49& 

5.  No  estoppel  to  rely  upon,  because  of  pleadings  and  evi- 
dence, and  theories  of  fact  and  law 49S 

6.  Demurrer  of  one  defendant  overruled  is  not  re«  adjudieaia 
against  other  defendants  who  answered,  without  demurr- 
ing       20 

7.  Demurrer  overruled  in  general  terms  is  not  f-e*  adfttdfrffta 

of  the  sufficiency  of  a  bill,  when 20 

RB8CI88ION. 

1.  Sale  is  not  rescinded  by  stoppage  in  transitu 552 

2.  For  insolvency  of  vendor  warranting  title,  when 737 

HKVBR8AL. 

1.  Refusal  of  continuance  is  no  ground  for,  though  erron- 
eous, where  defendant  is  not  prejudiced  thereby 154 

2.  Not  upon  the  facts  where  verdict  is  approved  by  circuit 
Judge  and  sustained  by  any  evidence 476 

3.  Strongest  legitimate  view  taken  of  evidence  in  favor  of 
verdict 476 

4.  Complaining  party  must  concede  as  tnie  the  strongest 
legitimate  view  of  evidence  against  him  47«> 

RBVrVOR. 

Sale  of  lands  under  decree  of  chancery  rourt  without  re- 
vivor against  heirs  is  not  void  620 

RIGHT  OP  WAY. 

1.  Is  an  easement  which  may  be  lost  by  abandonment  or 
surrender 639 
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RIGHT  OF  WAY.— Continued. 

■ 

2.  Fee  in  right  of  way  passes  to  purchasers,  when;   after 
abandonment  of  easement,  fee  reverts  to  owners  639 

REMAINDERS. 

Protected  by  life  estate  in  trustee 620 

SALES. 

1.  Not  rescinded  by  stoppage  in  transitu 552 

2.  Of  property  decreed  to  pay  expenditures  for  improvement  720 

3.  Sufficient  reason  for  failure  to  apply  to  court  before  im- 
provements made 720 

4.  Of  property  of  persons  under  disability  in  the  chancery 
court 720 

0.  Where  will  does  not  expressly  prohibit  sale  720 

6.  Where  income  is  not  sufficient  for  life  beneficiaries,  when  720 

7.  Direction  for  division  of  land  devised  is  not  a  prohibition 

of  sale 720 

SALES  OF  LANDS. 

1.  Under  decree  of  chancery  court  without  revivor  against 
heirs  is  not  void  620 

2.  Same  is  valid  if  decree  is  executed  before  it  is  set  aside  620 

SEIZIN. 

Remedy  for  purchaser  for  breach  of  covenants  against  in- 
solvent vendor 737 

SERVANT. 

See  Master  and  Servant. 

SET-OFF. 

1.  Applies  only  to  mutual  debts,  when  Ill 

2.  The  word  "demand"  in  set-off  statute  de^ed ;  cross  claim 
and  abatement  against  it Ill 

3.  What  defendant  may  show  for  cross  claim  or  abatomoui  111 

SET-OFF  AND  RECOUPMENT. 

1.  Not  allowable  for  breach  of  warranty  of  soundness  in  re- 
plevin suit  to  enforce  the  condition  in  sales Ill 

2.  Not  authorized  by  statute Ill 
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SHAVB. 

Word  in  referenee  to  buying  securities  defined 34€ 

SMALL  OFFBN8B  CASB8. 

1.  Gost  In,  disapproyed  by  circuit  Judge  and  attorney-general 
are  not  collectible  from  county,  though  paid  Into  its 
treasury 1 

2.  Prerequisites  to  payment  of  costs  in,  by  counties 1 

8.  Costs  in,  taxed  against  prosecutors  cannot  be  retaxed 

against  county 1 

SPECIAL  JUDOEa 

1.  Authority  and  Jurisdiction  of,  limited  to  term  at  which 

elected 81 

8.  No  authority  to  preside  in  criminal  case  at  subsequent 

term,  even  by  consent 81 

8.  Election  of,  insufficient  authentication 81 

4.  Power  to  hold  election  for.  vested  In  clerk  who  should 

make  record  of  same  81 

6.  Requisites  of  order  of  election  of  special  Judge  to  hold  a 

term  of  court 81 

6.  Requisites  of  order  of  election  of  special  Judge  to  try  par- 
ticular case  or  cases  81 

7.  Record  of  election  of,  should  be  Terifled  by  clerk 81 

8.  Duty  to  see  that  proper  entry  of  election  Is  made 81 

9.  Authority  in  criminal  cases  must  appear  81 

STATEu 

Prerequisites  to  obtaining  costs  from  1 

STATE  REVENUE  AGENTS. 

May  institute  suit  in  name  of  State  for  use  of  county  against 
county  Judge  for  misappropriations  and  for  improper  d\9- 
bursements o83 

STATUTES. 

1.  Caption  broader  than  act  does  not  vitiate  either 145 

2.  Ambiguous  or  meaningless  clause  may  be  rejected,  or 
words  supplied  by  intendment  to  express  the  obvious 
intention  of  the  legislature 14S 

3.  Method  of  amendment,  by  which  statute  as  amended  is 
shown;  approved 148 

4.  Special  acts  affecting  municipal  corporations  and  coun- 
ties are  constitutional,  when  and  when  not  134 
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STATUTES. — Gontinued. 

6.  Power  of  leglBlatore  is  never  exhausted  while  constltn- 
tlonaUy  exercised 234 

6.  Power  of  legislature  is  restrained  only  by  state  and  fed- 
eral constitutions 234 

7.  Prescribing  time  of  filing  transcript  in  circuit  court  on 
appeal  from  county  court  is  mandatory  294 

8.  Provisions  in  Code  taken  from  pre-existiuf?  statute  given 
same  construction 294 

STATUTES  OP  LIMITATIONS. 

1.  Barred  mortgage  revived  and  renewed  by  grantee'R  as- 
sumption may  be  enforced  within  ten  years 92 

2.  Etxception  of  nonresidence  not  made  in  statute  can  not 

be  interpolated  by  courts  92 

3.  Liens  are  not  kept  alive  nor  revived  by  keeping  debts 
aUve 92 

4.  Bar  removed  by  promise  to  pay  or  acknowledgment  of 
debt  and  expressed  willingness  to  pay 174 

6.  Mere  recognition  of  claim  is  insufficient  to  prevent  bar.  174 

6.  Persons  under  disability  have  the  full  timp  allowed  by 
the  statute  in  which  to  bring  suit 394 

7.  Action  must  be  brought  within  three  years,  when  394 

STATUTORY  CONSTRUCTION. 

Ambiguous  and  meaningless,  clause  may  be  rejected,  or 
words  supplied  by  intendment  to  Pxpro«tR  tho  obvious  in- 
tention of  the  legislature 145 

STOCKHOLDERS. 

See  Corporations. 

STOPPAGE  IN  TRANSITU. 

Lien  of  seller  is  dependent  upon  possession,  but  it  If  not  lost 
by  wrongful  dispossession  of  the  property  552 

STREAMS. 

See  Navigable  Streams. 

STREET  RAILROADS. 

1.  Liable  for  negligence  of  motorrnan  in  rpuning  injuries  by 
frightening  horse,  when  329 

2.  Contributory  negligence  is  a  question  for  the  Jury  under 
proper  charge S29 


i 
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SUPREME  COURT. 

1.  Imperative  duty  to  reverse  for  abuse  of  discretion 16C 

2,  Will  reduce  ezceasiye  fine  to  amount  which  judge  may 
constitutionally  impose ^^^ 

SUBORNATION  OR  PERJURY. 

See  Perjury, 

TAXATION. 

1 .  Privilege  for  purpose  of,  defined  34€ 

2.  Single  act  not  to  be  taxed  is  a  piivilege,  when 346 

3.  Buying  a  single  note  is  taxable,  when 346 

4.  Back  assessment  by  county  court  clerk  must  set  out  the 
amount  of  taxes  due 514 

TAXES. 

1.  Provision  in  statute  making  lessor  liable  for  privilege 
taxes  imposed  on  lessee  renders  it  unconstitutional 521 

2.  Recovery  of  unlawful  privilege  taxes  paid  \mder  protest, 
when 621 

TKNDBR. 

1 .  Of  property  In  suit  for  its  price  means  what 498 

2.  No  pleadings  by  defendant  that  will  enable  the  ccurt  to 
direct  delivery 498 

3.  Failure  to  so  plead  does  not  estop  him  to  sue  for  price 
paid  for  undelivered  property,  when  498 

TESTS. 

1.  Of  emery  wheels  by  sounding;   negligence  not  to  use; 
liability  for  death  by  failure  of  employer  to  use 476 

2.  Practice  of,  is  proved  and  inferred  by  Jury,  how 476 

3.  Of  negligence  is  general  usage  476 

TORTS. 

1.  Several  is  not  made  Joint  by  blending  of  consequences.  430 

2.  Difficulty  of  separating  damages  does  not  alter  rule 430 

3.  Joint  and  several  liability  for  torts  may  be  sued  for  by 
Joint  or  several  action  430 

TRANSCRIPT  OF  RECORD. 

1.  State  prescribing  time  of  filing  in  circuit  court  from 
appeal  in  county  court  is  mandatory 394 

2.  What  is  meant  by  294 

3.  What  is  sufficient  to  entitle  appellee  to  affirmance,  when 
fall  transcript  has  not  been  filed 194 
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TRUSTS  AND  TRUSTEES. 

1.  Character  and  duration  of  trust  estates  under  wills C20 

2.  Sale  of  property  decreed  to  pay  expenditures  for  improve- 
ments       720 

3.  Sufficient  reason  for  failure  to  apply  to  court  before  im- 
prorements  made 720 

4.  Sale  of  property  decreed  to  pay  expenditures  for  improve- 
ments    720 

5.  Sufficient  reasons  for  failure  to  apply  to  court  before  im- 
provements made  . . .  n 720 

6.  Trust  follows  consideration  paid  vendor,  when 737 

ULTRA  VIRES. 

I 

See  Corporations.  ^ 

UNLAWFUL  ENTRY  AND  DETAINER. 

1.  Judgment  in,  against  tenanc  does  not  bind  landlord 12$^ 

2.  Will  not  lie  against  a  purchaser  at  Judicial  sale,  when 128. 

VERDICT. 

1.  Not  supported  by  evidence;  case  in  Judgment 311 

2.  Supported  by  evidence  upon  a  particular  point  311 

3.  For  injuries  caused  by  negligence  of  street  car  com- 
pany is  supported  by  evidence,  when  329 

4.  Settles  question  as  to  contributory  negligence,  when 356 

5.  For  plalntlfE  for  personal  injuries  from  defective  engine 
and  equipment  is  supported  by  the  evidence,  when  356 

6.  Approved  by  circuit  Judge  and  sustained  by  any  evidence 
will  not  be  reversed  on  the  facts 476 

7.  Strongest  legitimate  view  taken  as  evidence  in  favor  of 
verdict 476 

8.  Complaining  party  must  concede  as  true  the  strongest 
legitimate  view  of  evidence  against  hftn 476 

9.  Upon  evidence  embodied  in  demurrer  to  evidence  is  enti- 
tled to  usual  weight  70& 

VICE  PRINCIPAL.  J 

See  Master  and  Servant. 

WARRANTY. 

1.  Setoff  and  recoupment  not  allowable  for  breach  of  war- 
ranty of  soundness  in  replevin  suit  to  enforce  condition 
in  sales HI 
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WARRANTY— .OonUnued. 

2.  Damages  tor  breach  of  warrant  of  aotmdneafl  In  oalet  nt 
personaltj ^ Ill 

3.  Remedy  of  purchaaer  a^^ainst  Imiolyent  vendor ^^ 

4.  Remedy  of  purchaser  f6r  breach  of  coTenants  of  seizin 
and  warranty  against  insolvent  vendor '^37 

WATKRCOURSBS. . 

Measure  of  damages  for  overflowing  land  by  wrongful  ob- 
struction of « HI 

See  Navigable  Streams. 

WILL& 

1.  Character  and  duration  of  trust  estate  under 6S0 

2.  Remainder  protected  by  life  estate  in  trustee 620 

3.  Sale  of  property  of  persons  under  disability  in  the  chan> 
eery  court  where  will  does  not  expressly  prohibit  sale  ...  720  ) 

4.  Direction  for  division  of  land  devised  is  not  a  prohibition 

j  of  sale 720 

I       5.  Sale  of  property  decreed  to  pay  expenditures  for  the  im*  ^ 

t  provements 720 

6.  Suflldent  reason  for  failure  to  apply  to  court  before  im- 
provements made 720 

7.  Leases  and  other  improvements  by  guardian  approved..  720 

YEAR'S  SUPPORT. 

1.  When  assigned  vests  absolutely  in  widow  193 

2.  Children  of  husband  by  former  marriage  are  not  entitled 
to  provisions  of,  when 103 
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